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Edgar  A.  Bourne  et  al.  v.  State,  ex  rel.  John  W.     35     1 

r^  57      188 

Taylor. 

[Filed  June  11,  1892.] 

1.  Sohoolfl :  Regulations  :  The  Boabd  or  Tbubtebs  of  a  high 
school  has  power  to  adopt  and  enforce  appropriate  and  reason- 
able rnles  and  regulations  for  the  government  and  management 
of  the  schools  under  its  control. 


2.  :  :  Reports  to  Be  Signed  by  Pabents.     A  rule 

which  makes  it  the  duty  of  a  teacher  to  keep  a  record  of  the 
standing  of  each  pupil  in  the  studies  pursued  by  him,  of  his  at- 
tendance and  deportment,  to  send  each  month  by  the  pupil  a 
written  report  of  the  same  to  his  parent  or  guardian,  and  which 
requires  such  parent  or  guardian  to  sign  and  return  the  same  to 
the  teacher,  is  a  reasonable  one. 

Error  to  the  district  court  for  Nemaha  county.     Tried 
below  before  Broady,  J. 

4  (1) 
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Bourne  ▼.  State,  ex  rel.  Taylor. 

E.  W.  Thomas,  and  K  A.  Bourne,  for  plaintiffs  in  error: 

Whether  a  rule  or  regulation  of  the  school  authorities  is 
reasonable  or  valid  is  a  question  of  law  for  the  court. 
(Fertich  v.  Michenery  111  Ind.,  472;  State  v.  VanderbiU,  18 
N.  E.  Rep.  [Ind.],  306.)  The  rule  in  the  case  at  bar  is 
reasonable  and  proper.  {King  v.  Sch.  Board,  71  Mo.,  629; 
Burdick  r.  Babcock,  31  la.,  662 ;  Abel  v.  Clark,  24  Pac. 
Rep.  [Cal.],  383;  Deskim  v.  Gore,  85  Mo.,  485. 


W,  H.  Kelllgar,  and  (?.  W.  Cornell,  contra: 

Regulations  by  a  school  board  will  be  set  aside  by  the 
courts  whenever  found  to  be  unreasonable,  or  not  in  ac- 
cordance with  the  general  law  of  the  stata  {State  v.  School 
Did.,  31  Neb.,  552;  State  v.  White,  82  Ind.,  278;  Marrow 
V.  Wood,  35  Wis.,  59;  li-ustees  v.  Van  AUm,  87  111.,  303.) 
The  rule  is  void,  first,  because  it  does  not  concern  the  im- 
parting of  knowledge,  and,  second,  because,  as  applied  in  this 
case,  it  is  a  violation  of  the  written  law  of  this  state.  (State 
V.  Bd.  of  Education,  63  Wis.,  234 ;  Slate  v.  Sch.  List,  31 
Neb.,  652 ;  Perkins  v.  Board,  9  N.  W.  Rep.  [la.],  356 ; 
Holman  v.  Trustees,  43  N.  W.  Rep.  [Mich.],  997.) 

NORVAL,  J. 

This  was  a  proceeding  by  mandamus  brought  in  the  dis- 
trict court  to  compel  the  board  of  trustees  of  school  district 
No.  36  of  Nemaha  county  to  reinstate  Guy  R.  Taylor,  the 
relator's  son,  as  a  pupil  in  the  public  schools.  Issues  were 
formed  and  the  cause  was  tried  in  vacation  before  the  Hon. 
J.  H.  Broady,  one  of  the  judges  of  the  district  court  of 
that  county,  who  granted  a  peremptory  writ  of  mandamus 
as  prayed. 

The  facts  are  these:  Nemaha  City  constitutes  school 
district  No.  36  of  Nemaha  county  and  is  governed  by  a 
board  of  trustees  consisting  of  six  members.  The  relator 
is  a  resident  and  a  taxpayer  of  said  district.     His  son,  Guy 


Vol.  35]         JANUARY  TERM,  1892. 


fioarne  ▼.  State,  ex  rel.  Taylor. 


R.,  IS  al)oiit  twelve  years  of  age,  and  for  some  time  prior  to 
the  9th  day  of  March,  1891,  was  a  pupil  in  regular  attend- 
ance and  in  good  standing  in  the  public  schools  of  said  dis-^ 
trict.  One  Thomas  J.  Williamson  is,  and  has  been  for  some 
time,  the  principal  of  said  school.  The  school  board  had 
adopted  rules  for  the  government  of  the  public  schools 
which  relator^s  child  was  attending,  and  the  principal  was 
charged  with  the  enforcement  of  the  same.  One  of  these 
rules,  which  had  been  continuously  enforced  since  Septem- 
ber, 1890,  was  to  the  effect  that  the  teacher  keep  a  record 
showing  the  attendance,  deportment,  and  standing  in  schol- 
arship of  each  pupil,  and  that  at  the  end  of  each  month 
the  teacher  should  make  from  such  record  a  report  card  for 
each  pupil  showing  his  punctuality,  deportment,  and  schol- 
arship for  the  month,  and  send  the  same  by  such  pupil  to 
his  parent  or  guardian.  The  rule  further  required  each 
pupil,  within  eight  days,  to  return  to  the  teacher  this  report 
card  signed  by  his  ]>nrent  or  guardian,  and  in  case  of  fail- 
ure to  so  return  the  same,  duly  signed,  the  pupil  was  to  be 
sent  home  to  get  it  signed.  Of  the  existence  of  this  rule 
relator  and  his  child  had  l)een  duly  informed, and  each  month 
from  September,  1890,  to  February  of  the  following  year 
the  principal  of  the  schools  and  made  out  and  delivered  a 
report  card  to  relator's  son  as  required  by  the  rules  and  regu- 
lations of  the  board  of  trustees,  which  was  regularly  re- 
turned duly  signed  by  the  relator.  In  February,  1891, 
the  monthly  report  card  of  said  Guy  R.  Taylor  was  made 
out  and  sent  to  relator  in  the  usual  manner,  which  re- 
lator refused  to  sign,  and  the  same  was  returned  to  the  prin- 
cipal unsigned.  Thereupon  Mr.  Williamson  sent  Guy  home 
for  the  purpose  of  obtaining  his  father's  signature,  who,  on 
returning  to  school,  reported  that  neither  his  father  nor 
mother  would  sign  the  same,  and  he  was  again  sent  home 
with  the  same  result.  The  matter  was  brought  before  the 
sciiool  board  at  their  next  regular  meeting,  and  the  princi- 
pal was  directed  to  enforce  the  rule.     While  no  order  or 
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resolution  has  been  passed  by  the  school  board  either  sus- 
pending or  expelling  relator/s  son  from  the  schools,  yet 
the  enforcement  of  the  rule  aliove  referred  to  has  had  the 
effect  of  excluding  h^m  from  the  school  until  the  monthly 
report  card  is  signed  and  returned.  This,  to  all  intents 
and  purposes,  amounts  to  a  sus|)ension. 

The  school  district  of  which  respondents  are  trustees 
was  organized  under  subdivision  6  of  chapter  79,  Compiled 
Statutes,  entitled  ^' Schools."  Section  3  of  said  subdivision 
provides  that  ''Said  trustees  shall  have  power  to  classify 
and  grade  the  scholars  in  such  district,  and  cause  them  to 
be  taught  in  such  schools  and  departments  as  they  may 
deem  expedient ;  to  establish  in  such  district  a  high  school 
when  ordered  by  a  vote  of  the  district  at  any  annual  meet- 
ing, and  to  determine  the  qualifications  for  admission  to 
such  schools,  and  the  price  to  be  paid  for  tuition  on  any 
branch  therein ;  to  employ  all  teachers  necessary  for  tho 
several  schools  of  said  district;  to  prescribe  courses  of 
study  and  text-books  for  the  use  of  said  schools,  and  to 
make  such  rules  and  regulations  as  they  may  think  needful 
for  the  government  of  the  schools,  and  for  the  preservation 
of  the  property  of  the  district,  and  also  to  determine  the 
rate  of  tuition  to  be  paid  by  non-resident  pupils  attending 
any  school  in  said  district/^  By  this  section,  and  the  in- 
cidental powers  possessed  by  school  boards,  the  board  of 
trustees  of  a  school  district  has  the  power  to  adopt  and  en- 
force suitable  rules  and  regulations  for  the  discipline,  gov- 
ernment, and  management  of  the  schools  under  its  control, 
but  the  rules  must  be  reasonable  and  just.  The  authority 
thus  conferred  carries  with  it  the  power  to.  enforce  such 
rules,  when  absolutely  necessary,  by  the  suspension  or  ex- 
pulsion from  the  school  of  any  pupil  who  has  persistently 
non-complied  with  the  same.  This  is  practically  conceded 
by  counsel  for  relator,  but  it  is  contended  that  the  rule  in 
question,  under  which  relator's  son  was  excluded  from  the 
school,  is  unreasonable,  because  it  does  not  relate  to  a  sub- 
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)ect  which  concerns  the  education  of  the  pupil  or  the  dia- 
ciplide  of  the  school,  therefore  the  respondents  had  no  au- 
thority to  adopt  or  enforce  the  same.  In  this  view  we  are 
finable  to  concur.  It  will  be  noticed  that  this  statute  ex- 
pressly confers  upon  the  trustees  the  power  to  classify  and 
grade  the  scholars.  To  do  this  successfully  it  is  important 
for  them  to  know  the  progress  made  by  each  pupil.  There 
is  probably  no  better  manner  of  determining  the  proficiency 
of  the  students  in  their  studies  than  by  a  correct  system  of 
marking  by  the  teachers  on  their  daily  recitations.  This, 
when  conscientiously  done^  materially  aids  in  the  proper 
elassification  of  the  pupils.  Some  system  of  marking  the 
standing  and  proficiency  of  the  pupils  is  generally  adopted 
by  all  graded  schools.  It  tends  to  stimulate  the  pupils  to 
higher  scholarship.  That  the  re8|)ondents  had  the  power 
to  require  the  teacher  tp  keep  a  record  showing  the  standing 
and  proficiency  of  each  scholar  in  the  benches  taught,  as 
well  as  his  attendance  and  punctuality,  cannot  be  doubted, 
tind  we  think  a  rule  is  not  unreasonable  or  harsh  which 
makes  it  the  duty  of  the  teacher  to  send  each  month  by 
each  pupil  a  written  report  of  his  standing  to  his  parent  or 
guardian  for  examination,  and  to  require  that  the  same  be 
returned  to  the  teacher  with  the  signature  of  the  parent  or 
guardian.  By  this  method  the  parent  is  not  only  informed 
of  the  standing  of  his  child,  but  the  regularity  of  his  attend- 
ance. The  relator  has  frequently  recognized  the  reasonable- 
ness of  this  rule  by  repeatedly  signing  and  returning  to 
the  teacher  the  report  cards.  No  valid  excuse  has  been 
offered  for  not  signing  the  last  one  sent  him.  The  objection 
made  at  the  time  for  so  doing  was  that  his  son's  standing 
was  not  so  good  as  it  had  been  during  the  months  preced- 
ing. His  excuse  did  not  justify  him  in  refusing  to  comply 
with  a  rule  prescribed  by  the  board. 

An  examination  of  authorities  cited  in  relator's  brief 
will  show  that  they  do  not  sustain  the  position  for  which 
he  contends. 
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State  V.  Board  of  EfJucaiiorif  63  Wis.,  234,  was  a  case 
where  a  pupil  was  suspended  for  refusing  to  oomply  with 
a  regulation  of  the  school,  to  the  efiTect  that  each  scholar^ 
when  returning  to  school  after  recesSy  should  bring  a  stick 
of  wood  for  the  fire.  It  was  decided  that  the  regulation 
was  invalid  and  that  a  pupil  cannot  be  suspended  for  fail- 
ing to  comply  therewith. 

In  Holman  v.  School  Ti-usteea,  43  N.  W.  Rep.  [Mich.], 
097,  it  was  held  that  a  rule  adopted  by  the  sclitxil  board 
which  authorized  the  suspension  of  a  pupil  from  school  for 
failure  to  pay  for  or  replace  a  window-pane  broken  by  him, 
was  without  authority  and  void.  To  the  same  effect  is 
Perkins  v.  School  District,  9  N.  W.  Rep.  [la.],  356. 

In  State  v.  School  Distrid^  31  Neb.,  652,  it  was  held 
that  while  the  school  trustees  of  a  high  school  have  the 
power  to  prescribe  what  branches  shall  be  taught  and  what 
text-book  shall  te  used,  the  parent  has  the  right  to  decide 
what  particular  branch  of  studies  of  those  prescribed  to  be 
taught  shall  be  pursued  by  his  child,  and,  if  the  selection 
is  reasonable,  it  must  be  respected  by  the  board. 

It  is  obvious  that  none  of  these  decisions  meet  the  ques- 
tion now  before  us.  It  is  clear  that  the  relator  is  not  en- 
titled to  the  relief  demanded.  The  judgment  is  reversed 
and  the  action 

Dismissed. 
The  other  judges  concur. 
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Clemens  Oskamp  et  al.  y.  Jamis  Gadsden. 

[Filed  June  11, 1882.] 

Evidence:  Contbaot  by  Tslbphonb:  Mbsbaob  Bxpbatbd  bt 
Opebatob.  DefendaDt  called  at  the  pablic  telephone  station  at 
Schuyler  and  asked  the  operator  to  reqaest  plaintiffs  to  step 
to  the  telephone'  in  their  place  of  business  in  Omaha  as  hfi 
desired  to  converse  with  them.  H.,one  of  the  plaintiflb,  an- 
swered the  call,  but  owing  to  the  conditions  of  the  atmosphere 
the  parties  were  unable  to  communicate  directly  with  each 
other.  The  telephone  operator  at  Fremont,  an  intermediate 
station,  proposed  to  and  did  transmit  defendant's  message  to 
plaintiff  offering  to  sell  them  a  quantity  of  hay,  and  he  also  re- 
peated to  the  defendant  their  answer  accepting  the  proposition. 
In  an  action  for  a  breach  of  the  contract  it  was  Md,  that  the 
conversation  was  adminsible  in  eyidence,  and  that  it  was  compe- 
tent for  the  defendant  to  state  the  contents  of  plaintiffs'  answer 
to  his  message  as  repeated  by  the  operator  at  Fremont  at  the 
time  it  came  over  the  wire. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Clarksont^  J. 

IscMO  Adamsy  for  plaintiffs  in  error ; 

Gradsden's  testimonj  is  irrelevant,  and  hearsay  or  deriva- 
tive. (Stevens,  Dig.  of  Kv.,  art.  62.)  To  hold  Gadsden's 
testimony  competent  is  contrary  to  public  policy,  for  the 
following  reasons : 

(a.)  Since  it  was  repetition  of  the  language  of  another, 
that  language  might  not  have  been  correctly  repeated,  either 
through  original  misapprehension,  subsequent  failure  of 
memory,  or  willful  misrepresentation. 

(6.)  The  statements  testified  to  were  made  by  a  person 
who  was  neither  under  the  obligations  of  an  oath,  nor 
subject  to  cross-examination  respecting  accuracy  or  ve- 
racity. 

(c.)  It  would   be  to  introduce  a  new  and  distinct  excep- 
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tion  to  the  doctrine  excluding  hearsay  evidence  from  judi- 
cial investigations,  and  one  based  upon  a  di£Perent  founda- 
tion from  the  established  exceptions  to  this  doctrine.  Tiie 
operator  at  Fremont  was  not  the  plaintiff's  agent  The 
principle  to  be  applied  here  is  the  same  as  in  case  of  a 
message  transmitted  by  telegraph,  where  the  original,  as 
against  the  sender,  and  the  one  by  which  the  sender  is 
bound,  is  the  message  as  received.  {Ayer  v.  W.  U.  Td.  Co,, 
79  Me.,  493;  Tel.  Co.  v.  ShoUer,  71  Ga.,  760;  Durkee  v. 
B.  Co.,  29  Vt,  137;  Savdand  v.  Green,  40  Wis.,  431; 
Morgan  v.  People,  59  111.,  58 ;  Howley  v.  Whippfe,  48  N. 
H.,  488.)  The  ruling  now  complained  of  goes  farther  than 
Sullivan  v.  Kuykendall,  82  Ky.,  483,  in  that  it  permits 
testimony  of  what  Gadsden  said  to  the  operator  when 
Gadsden  was  not  in  a  situation  to  know  whether  the  oper- 
ator repeated  his  message  as  given  or  not. 

Richmond  &  Legge,  contra: 

The  testimony  of  Gadsden  is  the  best  evidence,  and  is 
admissible  on  the  grounds  of  ageucy.  There  are  stronger 
reasons  for  holding  the  operator  at  Fremont  the  agent  of 
both  parties  than  in  the  case  of  Sullivan  v.  KuykendaU, 
82  Ky.,  483,  for  in  that  case  the  operator  was  at  the  station 
at  one  end  of  the  line,  and  in  the  case  at  bar  the  operator 
repeating  the  message  was  at  an  intermediate  point  and 
acted  as  interpreter  for  both  parties.  Viewing  the  operator 
at  Fremont  as  the  agent  of  defendant  Gadsden,  it  is  clear 
that  she  was  his  agent  to  repeat  to  plaintiff  only  the  mes- 
sage which  he  delivered  to  her,  and  that  he  would  not  be 
bound  by  any  message  which  she,  as  the  employe  of  the 
telephone  company,  saw  fit  to  deliver.  (Gray,  Telegraphs^ 
sec.  105.) 

NORVAL,  J. 

Plaintiffs  in  error  brought  suit  in  the  court  below  to  re- 
cover damages  for  the  alleged  breach  of  contract  by  the  de- 
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feDcJant  in  his  refusing  to  deliver  a  quantity  of  hay  claimed 
to  have  been  purchased  by  them  from  him.  The  jury  re- 
turned a  verdict  for  defendant,  upon  which  judgment  was 
entered* 

In  1888  plaintiffs  were  engaged  in  the  city  of  Omaha 
in  the  flour,  feed,  grain,  and  hay  business.  Defendant  re- 
sided at  Schuyler,  and  had  about  150  tons  of  baled  hay 
which  he  desired  to  sell.  Prior  to  the  middle  of  April  of 
that  year  plaintiffs  and  defendant  had  some  correspondence 
about  the  purchase  and  sale  of  this  hay,  but  no  contract 
was  entered  into  at  that  time.  On  May  1,  1888,  defend- 
ant sent  the  following  letter  to  plaintiffs: 

**Oskampy  Haines  &  Cb.,  Omalha,  Neb, — Gentlemen: 
What  is  your  price  for  pressed  hay  now?  Mine  is  still 
for  sale  if  I  can  get  as  much  as  others  are  getting.  I  would 
rather  close  out  the  entire  amount  at  once  if  I  can  find  a 
customer,  and  will  give  the  use  of  my  barn  till  July  14th 
if  buyer  wants  to  speculate.  There  is  scarcely  any  hay  left 
here.  Some  on  the  prairie  will  not  be  hauled  this  season 
on  account  of  bottoms  being  covered  with  water. 

"  Yours  truly,  James  Gadsden." 

In    answer  to  the  above  plaintiffs  wrote  defendant  as 

follows : 

"Omaha,  May  2,  1888. 

Mr.  James  Gadsden^  Schuyler,  Neb, — Dear  Sir  :  An- 
swering yours  of  the  1st.  The  market  seems  to  be  glutted 
now  with  hay.  Have  bought  some  at  (7.75  on  track 
since  we  bought  that  of  yours.  If  you  want  to  sell  now 
and  mean  business,  we  will  give  you  ^8,25  per  ton  on  track 
here,  if  it  is  all  like  the  cars  we  had,  but* we  do  not  leave 
this  offei'  open  longer  than  Saturday,  but  we  prefer  accept- 
ance by  wire,  as  we  are  figuring  upon  800  tons  at  a  trifle 
better  price.  Sample  car  now  coming,  and  if  we  get  that 
all,  have  got  to  crowd  the  market  here.  Have  about  140 
tons  bought  now,  and  would  not  want  yours  at  any  price 
with  that  large  lot. 
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^'  We  would  not  take  the  riskti  of  your  barn  an  hour,  and 
you  could  ship  it  all  as  fast  as  you  pleased,  having  storage 
for  500  tons.  Our  full  storage  capacity  here  is  1,000  tons. 
Now,  about  weights,  you  can  have  any  one  weigh  it  here 
after  testing  our  track  scale,  or  we  will  pay  you  by  the 
bale.  Oskamp  &  Haines.^' 

On  May  4  defendant  called  at  the  telephone  office  in 
Schuyler  and  requested  the  operator  to  call  up  plaintiffs,  as 
he  desired  to  talk  to  them.  Plaintiffs  have  a  telephone  in 
their  office  and  Mr.  Haines,  one  of  the  firm,  answered  the 
call,  but  owing  to  the  condition  of  the  atmosphere  the  line 
was  not  working  well,  so  that  the  parties  were  unable  to 
communicate  directly  with  each  other.  The  telephone  op- 
erator at  Fremont,  an  intermediate  station  between  Omaha 
and  Schuyler,  proposed  to,  and  did,  transmit  defendant's 
message  to  plaintiffs  and  repeated  their  answer  to  the  de- 
fendant. The  entire  conversation  was  carried  on  through 
the  assistance  of  the  operator  at  Fremont,  she  repeating  the 
message  of  each  party.  It  is  agreed  that  a  contract  was 
entered  into  at  that  time  by  telephone,  but  there  is  a  con- 
flict in  the  evidence  as  to  its  terms.  The  plaintiffs  intro- 
duced testimony  tending  to  show  that  defendant  sold  his 
entire  lot  of  hay  at  $8.25  per  ton  on  track  in  Omaha,  to  be 
shipped  two  car  loads  per  day.  On  the  other  hand*  the 
testimony  of  the  defendant  goes  to  show  that  plaintiffs' 
proposition  contained  in  their  letter  of  May  2  was  not  ac- 
cepted by  the  defendant,  but  that  the  contract  was  for  only 
two  car  loads.  Two  car  loads  of  hay  only  were  shipped 
to  and  received  by  plaintiffs.  Subsequently  defendant 
brought  an  action  against  plaintiffs  to  recover  for  said  two 
car  loads  of  hay,  in  which  Gadsden  recovered  the  full  amount 
claimed,  which  judgment  plaintiffs  in  error  have  paid. 
The  burden  was  upon  the  plaintiffs  to  establish  the  con- 
tract and  breach  of  the  same,  substantially  as  alleged  by 
them.  The  jury  passed  upon  the  conflicting  testimony  and 
found  that  the  terms  of  the  contract  respecting  the  quantity 
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of  the  hay  sold  were  as  diiinied  by  the  defendant.  We  are 
satisfied  that  there  is  not  such  a  preponderance  of  the  evi- 
dence in  the  plaintiff's  favor  as  to  justify  us  in  disturbing 
the  finding. 

Error  is  assigned  because  the  court  admitted  the  testi- 
mony of  the  defendant  as  to  the  conversation  over  the  tele- 
phone between  the  witness  and  Mr.  Haines,  one  of  the 
plaintiffs,  as  repeated  over  the  wire  by  Mrs.  Cummings,  the 
telephone  operator  at  Fremont.  It  is  contended  that  the 
testimony  of  the  witness,  of  what  the  operator  repeated  to 
him  as  the  conversation  progressed,  as  being  said  by  Mr. 
Haines,  is  irrelevant  and  hearsay.  The  question  thus  pre- 
sented is  a  new  one  to  this  court  and  there  are  but  few 
decided  cases  which  aid  us  in  our  investigation  Upon 
principle,  it  seems  to  us  that  the  testimony  is  competent 
and  its  admission  violated  no  rule  of  evidence.  It  was 
admissible  on  the  grounds  of  agency.  The  operator  at 
Fremont  was  the  agent  of  defendant  in  communicating  de- 
fendant's message  to  Haines,  ana  she  was  also  the  letter's 
agent  in  transmitting  or  reporting  his  answer  thereto  to 
defendant.  The  books  on  evidence,  as  well  as  the  adjudi- 
cated cases,  lay  down  the  rule  that  the  statements  of  an 
agent  within  the  line  of  his  authority  are  admissible  in  ev- 
idence against  his  principal.  Likewise  it  has  been  held 
that  when  a  conversation  is  carried  on  between  persons  of 
different  nationalities  through  an  interpreter,  the  statement 
made  by  the  latter  at  the  time  the  conversation  occurred  as 
to  what  was  then  said  by  the  parties  is  competent  evidence 
and  may  be  proven  by  calling  persons  who  were  present 
and  heard  it.  This  is  too  well  settled  to  require  the  cita- 
tion of  authorities.  There  are  certainly  stronger  reasons 
for  holding  the  statement  made  by  the  operator  and  testi- 
fied to  by  defendant  is  admissible  than  in  the  case  of  an 
interpreter.  Both  Haines  and  defendant  heard  and  under- 
stood the  operator  at  Fremont  and  knew  what  she  was  say- 
ing, or  at  least  could  have  done  so.     Each  knew  whether 
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his  message  was  being  correctly  repeated  to  the  other  by  the 
operator.  Not  so  where  persons  converse  through  an  in- 
terpreter.  If  the  testimony  objected  to  was  incompetent 
and  hearsay,  then  the  testimony  of  Haines  relating  to  the 
«ame  conversation  should,  for  the  same  reason,  have  been 
excluded.  He  did  not  hear  what  defendant  said,  but  testi- 
fied to  what  the  operator  reported  as  having  been  said.  The 
operator  at  Fremont  was  not  the  agent  of  the  defendant 
alone,  but  she  was  plaintiffs'  agent  in  repeating  their  an- 
swer to  defendant's  message. 

That  conversations  held  through  the  medium  of  tele- 
phone are  admissible  as  evidence  in  proper  cases,  cannot  be 
doubted.  Such  have  been  the  holdings  of  the  courts  in 
cases  where  the  question  has  l)een  before  them.  In  a  crim- 
inal case,  People  v.  Ward^  3  N.  Y.  Crim.  Rep.,  483,  it  was 
held  that  where  a  witness  testifies  that  he  conversed  with 
a  particular  person  over  the  telephone  and  recognized  his 
voice,  it  was  competent  for  him  to  state  the  communication 

which  he  made. 

In  Wolfe  V.  M.  P.  B.  Co.,  97  Mo.,  473,  it  was  ruled  that 
if  the  voice  was  not  identified  or  recognized,  but  the  conver- 
sation is  held  through  a  telephone  kept  in  a  business  house 
or  office,  it  is  admissible,  the  effect  or  weight  of  such  evi- 
dence,  when  admitted,  to  be  determined  by  the  jury.  (See 
Globe  Printing  Co.  v.  StafU,  23  Mo.  App.,  451.) 

A  case  quite  analogous  to  the  one  at  bar  is  Sullivan  v. 
Kuykendall,  82  Ky.,  483.  In  that  case  the  parties  did  not 
have  conversation  directly  with  each  other  over  the  tele- 
phone, but  conversation  was  conducted  by  an  operator  in 
charge  of  a  public  telephone  station  at  one  end  of  the  line. 
It  was  held  that  the  conversation  was  admissible  in  evi- 
dence and  that  it  was  competent  for  the  person  receiving 
the  message  to  state  what  the  operator  at  the  time  reported 
as  being  said  by  the  sender.  The  court  in  the  opinion  says : 
"When  one  is  using  the  telephone,  if  he  knows  that  he  is 
talking  to  the  operator,  he  also  knows  that  he  is  making  him 
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an  agent  to  iippeai  what  he  is  saying  to  another  party;  and 
in  sQch  a  case,  certainly  the  statements  of  the  operator  are 
competent,  being  the  declarations  of  the  agent,  and  made 
during  the  progress  of  the  transaction.  If  he  is  ignorant 
whether  he  is  talking  to  the  person  with  whom  he  wishes 
to  communicate  or  with  the  operator,  or  even  any  third 
party,  yet  he  does  it  with  the  expectation  and  intention  on 
his  part  that  in  case  he  is  not  talking  with  the  one  for 
whom  the  information  was  intended,  it  will  be  commu- 
nicated to  that  person ;  and  he  thereby  makes  the  person 
receiving  it  his  agent  to  communicate  what  he  may  have 
said.  This  should  certainly  be  the  rule  as  to  an  operator, 
becanse  a  person  using  a  telephone  knows  that  there  is  one 
at  each  station  whose  business  it  is  to  so  act;  and  we  think 
that  the  necessities  of  a  growing  business  require  this  rule, 
and  that  it  is  sanctioned  by  the  known  rules  of  evidence.'' 

Our  conclusion  is  that  the  court  did  not  err  in  admitting 
the  testimony  of  the  defendant. 

It  is  claimed  that  the  court  erred  in  refusing  certain  in- 
structions requested  by  the  plaintiff,  but  as  they  raise  the 
same 'question  ^e  have  been  considering,  the  objections  will 
be  overruled  without  further  comment.     The  judgment 

below  is 

Affibmed. 


The  other  judges  concur. 


State  op  Nebraska,  ex  bel.  Geo.  H.  Hastings,  At- 

TOBKEY   GeNEBAL,  V.  HoWABD   B.  SmITH. 

[Filed  June  11, 1892.] 

L  Metropolitan  Cities:  Fire  and  Police  Commissionebs: 
Statutes.  The  act  approved  April  9,  1891,  by  which  section 
145  of  chapter  12a,  Ck)mpiled  Statates  of  1889  (charter  of  the 
city  of  Omaha),  was  so  amended  as  to  provide  for  the  appoint- 
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ment  aa  6re  and  police  oommimionen  of  said  city  of  members  of 
the  three  parties  casting  the  largest  vote  at  the  last  city  election, 
does  not  take  effect  nntil  the  expiration  of  the  terms  of  office  of 
the  two  commissioners  who  were  appointed  May,  1H89. 

2.  :  :  Removal.     The  general  provision  contained  in 

section  17*2  of  the  charter  of  the  city  of  Omaha,  for  the  removal 
of  officers  of  the  city,  upon  cbati^es,  by  the  district  conrt,  is  not 
exclusive. 

3.  :  :  :  Constitutional  Law.    The  provision 

of  section  12,  article  5,  of  the  constitntion,  empowering  the  gov- 
ernor to  remove  all  officers  appointed  by  him,  applies  only  to 
officers  mentioned  in  the  constitution. 

4.  :  :  :  Discbbtion.    Where  bylaw  there  Is  no 

fixed  term  of  office  and  the  incumbent  holds  during  the  pleasure 
of  the  appointing  power,  the  power  of  removal  is  discretion- 
ary and  may  be  exereised  without  notice  or  hearing. 

6.  : : :  SPBciPic  Charges:  Notice.    Where  the 

incumbent  is  elected  or  appointed  for  a  definite  term,  and  is  re- 
movable only  for  specified  cause,  the  power  of  removal  cannot  be 
exercised  until  there  has  been  preferred  against  him  specific 
charges  of  which  he  shall  have  notice,  and  an  opportunity  af* 
forded  him  to  be  heard  in  his  defense. 


6. : :  :  Official  Misconduct:  Chabges:  De- 
fense. By  the  charter  of  the  city  of  Omaha  the  governor  ia 
authorized  to  remove  members  of  the  board  of  fire  and  police 
commissioners  only  for  the  cause  named,  viz.,  official  misconduct 
and  upon  charges  specifying  tht  particular  act  or  acts  to  be  proved 
and  an  opportunity  to  be  heard  in  their  own  defense. 

7.  :  :  .  The  question  whether  the  power  to  re- 
move is  judicial  in  the  sense  that  the  officers  named  are  entitled 
to  have  the  question  of  cause  therefor  heard  by  the  courts,  and  if 
not,  whether  the  action  of  the  executive  can  be  reviewed  by  the 
courts,  is  not  raised  in  this  ease  and  ia  not  determined. 

Original  proceeding  in  nature  of  qu^  warranto, 

Oeo.  H.  Hastings^  AUorney  General^  V.  O.  Strickler,  and 
J.  W.  Edgerton,  for  relator : 

The  executive  may  move  without  preferring  charges^ 
serving  notice, or  having  a  formal  trial,  (^tate  v.McGarry, 
21  Wis.,  496 ;  Wikox  v.  People,  90  111.,  186 ;  Eckloffv.  DigL 
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of  Cdl.,  135  U.  8.,  240;  Keeaan  v.  Perry,  24  Tex.,  253.) 
A  constitutional  question  is  clearly  recognized,  and  where 
the  question  is  addressed  to  the  discretion  of  the  depart- 
ment called  upon  to  make  the  construction,  the  decision  is 
final.  (  Wright  v,  Defrees,  8  Ind.,  298 ;  State  v.  Doherty,  25 
La.  Ann.,  119;  Atfy  OenH,  exrd.  Taylor,  v. Brown,  1  Wis., 
413;  People  v.  Stout,  19  How.  Pr.  [N.  Y.],  171.)  The 
power  to  remove  an  officer  is  not  a  judicial  power.  (People 
V.  WhUlock,  92  N.  Y.,  191 ;  People  v.  Stout,  11  Abb.  Pr. 
[N.  Y.],  17;  PeopU  v,  Maya,  7  N.  E.  Rep.  [III.],  660; 
Donahue  v.  County,  100  111.,  94;  Houseman  t?.  Common" 
toealih,  100  Pa.  St.,  222 ;  State  v.  Oleson,  15  Neb.,  247 ; 
Smith  V.  Brown,  59  Cal.,  672 ;  People  v.  Hill,  7  Id.,  97 ; 
State  V.  Prince,  45  Wis.,  610;  Taft  v,  Adams,  3  Gray 
[Mass.],  126:  Ex  parte  Wiley,  54  Ala.,  226;  Keenan  v. 
Perry,  24  Tex.,  253;  Patton  v,  Vaughan,  39  Ark.,  211; 
DulLam  v.  WiUson,  53  Mich.,  392.)  In  granting  a  charter 
to  a  metropolitan  city  the  legislature  has  the  right  to  de- 
termine that  the  board  of  fire  and  police  commissioners 
should  be  non-partisan.  The  reasons  whidi  may  have  in- 
duced the  legislature  to  pass  such  a  law  are  not  properly 
a  subject  of  inquiry.  (Cooley,  Const.  Lim.,  155;  Turner 
V,  AlUiaus,  6  Neb.,  55;  Bradshaw  v.  Omaha,  1  Id.,  16.) 

An  additional  brief  was  filed  in  l)ehaif  of  relator,  in 
which  Chas,  Ogden  appears  with  those  above  named  as 
counsel,  and  the  following  contentions  were  urged:  The 
legislature  has  power  to  abolish  or  abridge  the  term  of  any 
office  not  mentioned  in  the  constitution.  (People  v.  Has- 
kdl,  5  Cal.,  357;  People  v.  Banvard,  27  Id.,  470  ;  StaJie  v. 
Pyle,  1  Ore.,  149;  Bryan  v,  Oattell,  15  la.,  538;  Davis  v. 
State,  7  Md.,  151 ;  Conner  v.  Mayor,  2  Sandf.  [N.  Y.],  355 ; 
Cojin  V.  State,  7  Ind.,  157;  Benford  v.  Gibson,  15  Ala., 
521.)  Here  is  a  power  lodged  in  the  governor.  It  is  for 
him  to  say  whether  there  is  official  misconduct.  (State  v, 
Doherty,2d  La.  Ann.,  119;  People  v.  Mays,  117  111.,  257; 
People  V.  PlaU,  19  How.  Pr.  [N.  Y.],  171 ;  State  v.  Mc- 
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darry,  21  Wis.,  496 ;  Keenan  v.  Perry,  24  Tex.,  253.) 
The  question  is  one  of  constitutional  interpretation.  {State 
V.  Yoist,  25  La.  Ann.,  396 ;  State  v.  AbboU,  6  S.  Rep. 
[La.],  805.) 

Lakcy  Hamilton  &  MaxioeU,  contra: 

Section  12  of  article  5  of  the  constitution  is  not  appli- 
cable to  fire  and  police  commissioners  of  the  city  of  Omaha. 
The  governor's  power  to  remove  such  officers  is  deter- 
mined and  limited  by  sections  2448  and  2475  of  the  act 
governing  metropolitan  cities.  (Cons.  Stats.,  sec.  2448, 
2475;  State  v.  Seavey,  22  Neb.,  454.)  The  existence  of 
one  of  the  causes  for  removal  is  a  judicial  question,  and 
must  be  determined  by  the  judicial  department  of  the  state. 
{Page  v.  Hardin,  8  B.  Mon.  [Ky.],  648 ;  Honey  v.  Gra^ 
ham,  39  Tex.,  1 ;  State  v.  Pritchard,  36  N.  J.  L.,  101 ; 
State  V,  Harrison,  113  Ind.,  434;  People  v.  Stuart,  74 
Mich.,  411.)  The  governor  cannot  remove  one  of  the  fire 
and  police  commissioners  until  (1)  specific  charges  have 
been  made;  (2)  notice  of  such  charges  given;  (3)  an  op- 
portunity furnished  the  commissioner  to  be  heard  in  his 
own  defense.  {GommomDealthv.  Slifer,  25  Pa.  St,  23;  State 
V,  Seay,  64  Mo.,  89 ;  State  v.  Lusk,  18  Id.,  333 ;  Hogan  v. 
Carberry,  4  W.  L.  Bui.,  113;  Staie  v.  Hawkins,  44  O.  St., 
98;  DuUam  v.  Willson,  53  Mich.,  392;  Ham  v.  Board  of 
Police,  142  Mass.,  90;  State  v.  St.  Louis,  90  Mo.,  19; 
Board  of  Aldermen  v.  Darrow^  13  Colo.,  460;  Biggs  v, 
McBride,  17  Ore.,  640;  Ha/lgiene  v.  Campbell,  46  N.  W. 
Rep.  [Mich.],  381 ;  Field  v.  Com.,  32  Pa.  St.,  478.) 

Post,  J. 

This  is  an  original  proceeding  by  the  attorney  general 
against  the  respondent  for  the  purpose  of  testing  tlie  title 
of  the  latter  to  the  office  of  member  of  the  board  of  fire  and 
police  commissioners  of  the  city  of  Omaha.  The  material 
part  of  the  petition  is  as  follows: 
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"That  on  or  about  the  2d  day  of  May,  1890,  Howard 
B.  Smith  respondent  herein,  was  appointed  by  the  Hon. 
John  M.  Thayer,  who  was  at  that  time  governor  of  the 
state  of  Nebraska,  as  a  member  of  the  board  of  fird  and 
|)olioe  commissioners  of  the  city  of  Omaha,  and  thereupon 
entered  into  said  office,  and  continued  to  occupy  said  office 
«nd  to  exercise  the  duties  thereof  until  the  23d  day  of  Feb- 
ruary, 1892.  On  the  said  23d  of  February,  1892,  the 
Hon.  James  E.  Boyd,  who  was  then  and  is  now  the  gov- 
ernor of  the  state  of  Nebraska,  by  virtue  of  the  authority 
vested  in  him  by  the  constitution  and  laws  of  the  state  of 
Nebraska,  removed  the  respondent  for  cause,  from  said  office 
-of  fire  and  police  commissioner  of  the  city  of  Omaha. 

"That  on  the  23d  day  of  February,  1892,  D.  Clem 
Deaver  was  duly  appointed  and  commissioned  by  the  Hon. 
James  E.  Boyd,  governor  as  aforesaid,  a  member  of  the 
^ard  of  fire  and  police  commissioners  of  the  city  of  Omaha 
to  succeed  Howard  B.  Smith,  respondent ;  that  he  accepted 
«aid  appointment  and  immediately  took  the  oath  of  office 
and  filed  with  the  city  clerk  of  the  city  of  Omaha  a  good 
4ind  sufficient  bond  as  required  by  law,  and  claims  the  right 
to  exercise  the  duties  and  to  enjoy  the  privileges  of  said 
-office. 

"Notwithstanding  the  appointment  of  said  D.  Clem 
Deaver  to  said  office,  said  Howard  B.  Smith,  respondent, 
-did  on  the  23d  day  of  February,  1892,  and  has  continu- 
ously since  that  time,  without  any  legal  warrant,  claim,  or 
right,  used  and  exercised,  and  still  does  unlawfully  use 
and  exercise,  the  office  of  fire  and  police  commissioner  in 
the  city  of  Omaha,  in  place  of  said  Deaver,  and  claims  to 
be  a  member  of  said  board  of  fire  and  police  commissioners 
in  place  of  Deaver,  and  to  have,  use,  or  employ  all  the 
rights,  privileges,  and  franchises  of  said  office,  to  the  dam- 
age and  prejudice  to  the  rights  of  said  city  of  Omaha,  and 
also  against  the  peace  of  the  state  of  Nebraska;  that  the 
«aid  Deaver  is  a  member  of  the  independent  party,  one  of 
6 
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the  three  political  parties  casting  the  higliest  number  of 
votes  at  the  municipal  election  held  in  the  city  of  Omaha 
in  December,  1890. 

''That  prior  to  the  appointment  of  said  Deaver  on  the 
23d  day  of  February,  1 892,  as  aforesaid,  no  member  of  the 
independent  party  had  been  appointed  as  a  member  of  the 
board  of  fire  and  police  commissioners  of  the  city  of  Omalia 
as  required  by  law,  and  that  said  Deaver  is  the  only  mem« 
ber  of  said  board  appointed  who  belongs  to  said  party. 

''Said  relator  therefore  prays  judgment  that  the  respond- 
ent be  declared  not  entitled  to  said  office,  and  that  he  be 
ousted  therefrom,  and  that  D.  Clem  Deaver  be  declared  en- 
titled to  said  office  and  installed  therein,  to  assume  the 
execution  of  the  dutie^s  thereof.^' 

The  answer,  omitting  formal  and  immaterial  parts,  is  aa 
follows . 

"  That  in  the  month  of  May,  1887,  the  Hon.  John  M, 
Thayer,  governor  of  the  state  of  Nebraska,  appointed 
Christian  Hartman,  George  I.  Gilbert,  L.  M.  Bennett,  and 
this  respondent  fire  and  police  commissioners  of  the  city  of 
Omaha;  that  said  Hartman  and  Gilbert  were  reputed  to 
be  and  were  members  of  one  political  party,  to-wit,  of  the 
democratic  party,  and  said  Bennett  and  Smith  of  a  diff- 
erent political  party,  to-wit,  of  the  republican  party  ;  that 
said  Hartman  and  Bennett  were  appointed  to  serve  for 
the  term  of  four  years;  that  said  Gilbert  and  this  re- 
spondent were  appointed  to  serve  for  the  term  of  two 
years;  that  all  of  said  appointees  duly  qualified  and  en< 
tered  upon  the  discharge  of  their  duties  as  such  commis- 
sioners and  continued  in  the  discharge  of  their  duties  until 
the  month  of  May,  1889;  that  in  said  month  of  May, 
1889,  George  I.  Gilbert  and  this  respondent  were  reap* 
pointed  and  duly  commissioned  by  the  Hon.  John  M, 
Thayer,  governor  of  the  state  of  Nebraska,  to  serve  for  a 
term  of  four  years  thereafter;  that  said  Gilbert  and  this 
respondent  duly  qualified  and  entered  upon  the  discharge 
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of  their  duties  as  fire  and  police  commissioners  of  the  city 
of  Omaha,  and  have  continued  in  the  discharge  of  said 
duties  down  to  the  present  time;  that  respondent's  term  of 
office  does  not  expire  until  May  10,  1893. 

<<That  in  the  month  of  May,  1891,  the  Hon.  John  M. 
Thayer,  governor  of  the  state  of  Nebraska,  reappointed 
and  commissioned  Christian  Hartman  as  fire  and  police 
commissioner  of  the  city  of  Omaha  for  a  term  of  four 
years,  and  appointed  and  commissioned  Wm.  Coburn,  a 
member  of  the  republican  party,  for  the  term  of  four  years 
to  succeed  L.  M.  Bennett;  that  said  Hartman  and  Coburn 
duly  qualified  and  entered  upon  the  discharge  of  their  du- 
ties as  fire  and  police  commissioners  of  the  city  of  Omaha, 
and  have  continued  in  the  discharge  thereof  since  said 
time. 

"  That  on  the  23d  day  of  February,  1892,  the  Hon. 
James  E.  Boyd,  governor  as  aforesaid,  without  authority 
of  law  and  without  cause  therefor,  assumed  to  remove 
this  respondent  from  his  said  office  of  fire  and  police  com- 
missioner of  the  city  of  Omaha ;  that  on  and  before  said 
day  there  were  no  charges  of  any  name  or  nature  or  of  any 
description  against  this  respondent  filed  in  the  office  of  the 
governor  of  the  state  of  Nebraska,  or  in  the  office  of  any 
other  officer  of  the  state  of  Nebraska,  or  of  the  city 'of 
Omaha ;  that  notwithstanding  the  absence  of  any  cause  for 
such  action,  and  notwithstanding  the  provisions  of  the 
constitution  and  statutes  of  Nebraska,  said  Boyd  on  the 
23d  day  of  February,  1892,  without  any  notice  given  this 
respondent  and  without  giving  this  respondent  any  oppor- 
tunity to  be  heard,  wrote  this  respondent  the  following 
letter: 

"'State  op  Nebraska,  Exectutive  Department, 

"'Lincoln,  February  23,  1892. 

**' Howard  B.  Smithy  Esq.,  Omaha,  Neb. — Dear  Sir: 
In  accordance  with  the  constitution  and  laws  of  the  state 
of  Nebraska,  you  are  hereby  notified  that  I  have  this  day 
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removed  you,  for  cause,  from  the  ofiBce  of  fire  and  police 
commissioner  for  the  city  of  Omaha,  and  have  declared 
aaid  office  vacant 

"  •  Yours  truly,  James  E.  Boyd, 

"^Governor,' 

'^And  then  and  thereby  assumed  to  remove  this  respondent 
arbitrarily  from  his  said  office;  that  letters  of  like  import 
were  also  sent  to  said  Gilbert  and  Hartman  and  Coburn; 
that  thereupon  said  Boyd  assumed,  without  authority  of  law, 
to  reappoint  on  the  23d  day  of  February,  1892,  said  Coburn 
to  succeed  himself,  and  to  appoint  one  George  W.  Shields 
to  succeed  said  George  I.  Gilbert,  and  to  appoint  one  C. 
V.  Gallagher  to  succeed  Christian  Hartman,  and  to  appoint 
D.  Clem  Deaver  to  succeed  this  respondent/' 

To  this  answer  a  general  demurrer  has  been  filed  by  the 
state,  thus  presenting  the  real  question  involved,  viz.,  the 
power  of  the  governor  under  the  charter  of  the  city  ot 
Omaha  to  remove  members  of  the  board  of  fire  and  police 
commissioners  for  cause  other  than  official  misconduct,  or 
for  the  cause  named,  without  charges,  and  an  opportunity 
to  be  heard  in  their  own  defense.  The  office  in  contro- 
versy was  created  by  provision  of  the  act  approved  March 
80,  1887,  entitled  ^'An  act  incorporating  metropolitan 
cities,  and  defining,  regulating,  and  prescribing  their  duties, 
powers,  and  government,"  which,  for  convenience,  will  be 
referred  to  as  the  charter  of  the  city  of  Omaha.  Section 
145  of  said  charter  as  enacted,  as  far  as  material  to  the 
question  under  consideration,  is  as  follows; 

"  In  each  city  of  the  metropolitan  class  there  shall  be  a ' 
board  of  fire  and  police,  to  consist  of  the  mayor  (who  shall 
be  ex'officio  chairman  of  said  board)  and  four  electors  of 
said  city,  to  be  appointed  by  the  governor.  The  governor 
shall  appoint  as  the  commissioners  above,  four  citizens,  not 
more  than  two  of  whom  shall  be  of  the  political  party; 
two  of  them,  of  different  political  party  faith  and  allegi- 
ance,  shall  be  designated  in  their  appointment  to  serve  for 
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two  years,  and  the  other  two,  also  of  different  political 
party  faith,  shall  be  designated  to  serve  for  four  years. 
And  thereafter,  at  the  expiration  of  said  term,  and  each 
period  of  two  years,  the  governor  shall  appoint  two  mem- 
bers of  said  board.  For  official  misconduct  the  governor 
may  remove  any  of  said  commissioners;  and  all  vacancies 
in  said  board,  by  death,  resignation,  or  removal,  shall  be 
filled  by  the  governor  for  the  unexpired  term,  and  all  va- 
cancies from  whatever  cause  shall  be  so  filled  that  not 
more  than  two  of  the  members  of  said  board  shall  be  of 
the  same  political  party,  or  so  reputed.  All  powers  and 
duties  connected  with  and  incident  to  the  appointment,  re- 
moval, government,  and  discipline  of  the  officers  and 
members  of  the  fire  and  police  departments  of  the  city, 
under  such  rules  and  regulations  as  may  be  prescribed  by 
ordinance,  shall  be  vested  in  and  exercised  by  said  board.'' 
In  1891  this  section  was  amended  so  as  to  provide  that  at 
least  one  of  the  members  of  said  board  shall  belong  to  each 
of  the  three  political  parties  casting  the  largest  vote  for  city 
officers  at  the  last  preceding  election.  It  is  provided,  how- 
ever, by  the  section  as  amended  that  '^The  terms  and 
powers  of  the  members  of  said  board  heretofore  appointed 
by  the  governor  of  the  state  shall  not  be  affected  or  changed 
by  any  amendments  hereto.''  If  we  understand  the  posi- 
tion of  counsel  for  the  state,  they  claim  that  this  proviso 
was  intended  to  have  a  prospective  effect  only ;  that  the 
amendment  took  effect  immediately  upon  its  approval,  with- 
out exception  or  reservation  in  favor  of  the  members  of 
the  board  as  then  constituted;  that  it  should  be  construed, 
not  as  exempting  the  then  members  of  the  board  .from 
the  operation,  but  as  a  limitation  upon  the  power  of  future 
l^islatures.  The  evident  purpose  of  the  provision  for 
commissioners  from  the  different  parties  is  to  remove  the 
police  department  of  the  greatest  city  of  our  state lirom  the 
influence  of  partisan  politics.  This  object  is  one  to  be 
commended  certainly,  and  to  which  the  courts  will  give 
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effect  when  possible  without  violating  the  recognized  rules 
of  construction.  The  wisdom  of  a  division  of  the  powers 
and  responsibilities  of  the  board  between  the  three  parties 
will  not  be  called  in  question.  For  the  purposes  of  this 
case  we  will  assume  that  the  legislature  has  power  to  au- 
thorize the  removal  of  the  respondent,  or  any  member  of 
the  board  in  order,  to  give  place  thereon  to  a  representative 
of  the  independent  party.  It  is  plain  to  us,  however,  that 
they  have  not  done  so. 

Construction,  as  defined  by  Dr.  Leiber,  is  the  ^Mrawing 
of  conclusions  respecting  subjects  that  lie  beyond  the  direct 
expression  of  the  text— conclusions  that  are  within  the  spirit 
but  not  the  letter  of.  the  text.''  Tested  by  this  definition 
the  language  of  the  amendatory  act  leaves  no  room  for 
construction.  Respondent  was  appointed  in  May,  1889, 
for  the  term  of  four  years.  He  was  in  office  when  the 
amendment  took  effect  in  1891,  and  his  term,  in  the  lan- 
guage of  the  act,  is  not  '^affected  or  changed''  thereby.  The 
solution  of  the  next  question  presented  is  attended  with 
greater  difficulty,  viz..  Are  the  provisions  of  the  charter 
relating  to  the  removal  of  members  of  the  board  of  fire 
and  police  commissioners  of  the  city  of  Omaha  in  conflict 
with  the  provisions  of  the  constitution  upon  the  subject? 
The  constitutional  provisions  upon  the  subject  are  found 
in  sections  10, 11,  and  12  of  arude  5,  entitled  '^Executive 
Department,"  as  follows: 

*^  Sec.  10.  The  governor  shall  nominate  and,  by  and  with 
the  advice  and  consent  of  the  senate  (expressed  by  a  ma- 
jority of  all  the  senators  elected  voting,  by  yeas  and  nays), 
appoint  all  officers  whose  offices  are  established  by  this 
constitution,  or  which  may  be  created  by  law,  and  whose 
appointment  or  election  is  not  otherwise  by  law  or  herein 
provided  for;  and  no  such  officer  shall  be  appointed  or 
elected  by  the  legislature. 

"Sec.  11.  In  case  of  a  vacancy  during  the  recess  of  the 
senate,  in  any  office  which  is  not  elective,  the  governor 
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nhall  make  a  temporaiy  appointment  until  the  next  meet- 
ing of  the  senate,  when  he  shall  nominate  some  person  to 
fill  such  office;  and  any  person  so  nominated,  who  is  con- 
firmed by  the  senate  (a  majority  of  all  the  senators  elected 
concurring  by  voting  yeas  and  nays),  shall  hold  his  office 
during  the  remainder  of  the  term,  and  until  his  successor 
shall  be  appointed  and  qualified. 

"Sec.  12.  The  governor  shall  have  power  to  remove 
any  officer  whom  he  may  appoint,  in  case  of  incompetency, 
neglect  of  duty,  or  malfeasance  in  office,  and  he  may  de- 
clare his  office  vacant,  and  fill  the  same  as  herein  provided 
in  other  cases  of  vacancy.'' 

It  IS  claimed  on  one  hand  that  the  provision  of  section 
12  is  applicable  to  all  officers  appointed  by  the  governor 
regardless  of  their  character,  and  is,  therefore,  a  limitation 
upon  the  power  of  the  l^islature,  while  on  the  other  hand 
it  is  contended  that  it  can  have  application  only  to  officers 
named  in  or  contemplated  by  the  constitution. 

The  case  of  Wilcox  t?.  People,  90  111.,  186,  relied  upon 
by  counsel  for  the  state,  is  in  many  respects  similar  to  this, 
and  calls  for  especial  notice  in  this  connection.  In  1869 
an  act  was  passed  incorporating  the  West  Chicago  park 
commissioners.  The  members  thereof  were  appointed  by 
the  governor  for  the  term  of  seven  years.  They  were 
given  power,  among  other  things,  to  lay  out,  govern,  and 
manage  parks;  to  pass  ordinances  for  the  government  of 
the  same ;  to  levy  special  assessments  upon  property  to  be 
benefited,  and  to  possess,  in  that  regard,  all  the  power 
then  possessed  by  the  city  of  Chicago  in  respect  to  public 
squares;  to  acquire  property  for  said  purpose  by  condemna- 
tion or  otherwise,  etc  The  act  further  provides  that  the 
members  thereof  might  be  removed  by  the  circuit  court 
after  trial  and  conviction  upon  sworn  charges,  etc.  In 
1870  the  present  constitution  of  that  state  was  adopted, 
and  which  includes  the  provisions  for  appointment  and 
removal  by  the  governor,  from  which  ours  appear  to  have 
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been  copied.  In  1877  the  governor  removed  the  relator 
Wiloox  and  other  members  of  said  board  for  incompetency. 
In  determining  the  question  of  his  power  under  the  consti- 
tution to  remove  officers  the  supreme  court  held^  first,  that 
the  commissioners  named  were  officers  within  the  meaning 
of  the  constitution,  not  mere  municipal  officers,  but  agencies 
of  the  state  at  large,  although  their  functions  were  to  be 
performed  within  the  town  of  West  Chicago;  second,  the 
effect  of  the  constitution  was  to  make  the  power  of  removal 
by ^  the  governor  co-extensive  with  his  power  of  appoint-^ 
ment;  third,  the  prior  act  for  removal  of  the  commission« 
ers  by  the  court  after  trial,  etc.,  was  in  conflict  with  the 
constitution  and  was  superseded  thereby ;  fourth,  since  the 
constitution  had  invested  the  governor  with  power  to 
remove  officers,  but  was  silent  as  to  the  mode  of  its  exer- 
cise, he  might  determine  for  himself  whether  any  of  the 
statutory  causes  therefor  existed,  and  that  his  discretion, 
when  exercised,  is  final  and  binding  upon  the  courts.  Thai 
case,  although  decided  subsequent  to  the  adoption  of  our 
constitution  in  1876,  is  entitled  to  a  careful  consideratiou 
in  placing  a  construction  upon  it 

It  may  be  said  to  be  an  elementary  rule  of  construction 
that  whenever  a  legislative  act  can  be  so  construed  as  to 
avoid  a  conflict  with  the  constitution  and  give  it  the  force 
of  law  it  will  be  so  construed,  although  such  construe^ 
tion  may  not  be  the  most  obvious  or  natural  one.  (Cooley 
on  Const.  Limitation,  184;  Pleuler  v.  State,  11  Neb., 
547.)  Another  recognized  rule  of  construction  is  thai 
constitutional  limitations  upon  the  power  of  the  legislature 
in  respect  to  offices  will  be  confined  to  those  offices  which 
are  specially  enumerated  in  the  constitution,  unless  the 
contrary  clearly  appears  therefrom.  All  others  may  be 
abolished  or  the  terms,  functions,  and  emoluments  thereof 
changed  by  law.  This  rule  is  fully  sustained  by  the  au« 
thorities  cited  by  relator.  Contemporaneous  constructions 
by  the  legislature  of  the  constitutional  provisions  quoted 
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indicate  that  they  were  understood  from  the  adoption  of  the 
oonstitation  to  apply  only  to  offices  named  therein.  Fot 
instance,  the  first  legislature  elected  under  the  constitution, 
in  1877,  provided  for  a  commission  to  revise  the  laws  of 
the  state,  to  be  appointed  by  the  governor  without  the  con- 
sent of  the  senate.  In  1879  the  legislature  created  what  is 
known  as  the  fish  commission,  the  members  of  which  were 
to  be  appointed  by  the  governor  with  the  consent  of  the 
senate.  In  1883  the  legislature  authorized  the  governor 
to  appoint  a  superintendent,  etc.,  for  the  hospital  for  the 
insane  without  the  consent  of  the  senate.  In  1885  the 
governor  was  authorized  to  appoint  a  superintendent  of  the 
census,  also  an  inspector  of  bees  and  honey  in  each  county, 
without  the  consent  of  the  senate,  and  a  live  stock  commis- 
sion to  be  confirmed  by  the  senate.  These^  and  many  other 
acts,  might  be  cited,  as  showing  the  understanding  of 
the  different  legislatures  that  the  constitutional  provisions 
in  question  were  to  have  no  application  to  offices  created 
by  law.  We  are  unable  to  believe,  when  viewed  in  the 
light  of  twelve  years  of  legislative  and  judicial  history,  un- 
der the  constitution,  that  it  was  ever  intended  as  a  restric- 
tion upon  the  power  of  the  legislature  over  officers  not 
within  the  contemplation  of  the  men  who  framed  it  or  the 
people  who  adopted  it.  Police  commissioners  of  Omaha 
are  in  one  sense  state  officers,  since  they  are  charged  with 
a  duty  in  the  interest  of  the  public  at  large.  But  so  far  as 
their  appointment,  government  and  removal  were  concerned, 
at  the  time  of  the  adoption  of  the  constitution,  they  were 
essentially  municipal  agents,  and  not  state  officers.  To  our 
minds,  therefore,  to  hold  that  such  officers  are  within  the 
constitutional  prohibition  is  neither  a  necessary  nor  reason- 
able construction  thereof. 

There  is  still  a  more  cogent  objection  to  the  decision  in 

Wilcox  V.  PeopUy  viz.,  it  is  in  conflict  with  the  course  of 

decisions  in  this  state.     lb  State  v,  Seavey,  22  Neb.,  454,  it 

was,  in  effect,  held  that  the  constitutional  provisions  in 
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question  did  not  apply  to  these  particalar  offioers,  hence  it 
was  not  essential  to  a  valid  appointment  that  it  should  be 
with  the  consent  of  the  senate.  The  case  of  Douglas 
County  V.  Timme^  82  Neb.,  272,  we  regard  as  decisive  of 
the  question.  The  provision  under  consideration  in  that 
case  was  section  16,  article  3,  of  the  constitution,  which, 
in  terms,  provides  that  the  compensation  of  no  public 
officer  shall  be  increased  or  diminished  during  his  term  of 
office.  It  was  held  that  the  above  provision  applies  only 
to  offices  created  by  the  constitution.  The  foregoing  con- 
clusion is  in  harmony  with  Stale  v.  KcJb,  60  Wis.,  176, 
cited  in  the  opinion  of  the  present  chief  justice.  The  rea- 
soning of  the  courts  in  the  cases  named  must  control  in 
this. 

We  come  now  to  an  examination  of  some  of  the  provis- 
ions of  the  charter  of  the  city  bearing  upon  the  question 
at  issue.  In  addition  to  the  provision  for  removal  of  fire 
and  police  commissioners  in  section  145,  it  is  provided  by 
section  172  as  follows: 

'^Sec.  172.  The  power  to  remove  from  his  office  the 
mayor  or  any  councilman  or  other  officer  mentioned  in  this 
act  in  any  city  of  the  metropolitan  class,  for  good  and  suf- 
ficient cause,  is  hereby  conferred  upon  the  district  court  for 
the  county  in  which  such  city  is  situated;  and  whenever 
any  two  of  the  city  councilmen  shall  make  and  file  with 
the  clerk  of  said  court  the  proper  charges  and  specifications 
against  the  mayor,  alleging  and  showing  that  he  is  guilty 
of  malfeasance  or  misfeasance  as  such  officer,  or  that  he  is 
incompetent  or  neglects  any  of  his  duties  as  mayor,  or  that 
for  any  other  good  and  sufficient  cause  stated  he  should  be 
removed  from  his  office  as  mayor,  or  whenever  the  mayor 
shall  make  and  file  with  the  clerk  of  said  court  the  proper 
charges  and  specifications  against  any  councilman  or  other 
officer  mentioned  in  this  act,  alleging  and  showing  that  he 
is  guilty  of  malfeasauce  or  misfeasance  in  such  office,  or 
that  he  is  incompetent,  or  neglects  any  of  his  duties,  or  that 
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for  any  other  good  and  safficient  cause  stated  he  should  be 
removed  from  his  office,  the  judge  of  such  court  may  issue 
the  proper  writ  requiring  such  officer  to  appear  before  him, 
on  a  day  therein  named,  not  more  than  ten  days  after  the 
service  of  such  writ,  together  \vith  a  copy  of  such  charges 
and  specifications  upon  such  officer,  to  show  cause  why  he 
should  not  be  removed  from  his  office.  The  proceedings 
in  such  case  shall  take  precedence  of  all  civil  causes  and  be 
conducted  ac?ording  to  the  rules  of  such  court  in  such  cases 
made  and  provided,  and  such  officer  may  be  suspended 
from  the  duties  of  his  office  during  the  pendency  of  such 
proceedings  by  order  of  said  court." 

It  is  urged  by  counsel  for  respondent  that  the  above  pro- 
vision is  exclusive  and  should  be  construed  as  a  limitation 
upon  the  powers  of  the  governor,  and  that  he  is  autliorized 
to  remove  the  officer  above  named  only  upon  a  trial  and 
finding  by  the  district  court.  To  this  proposition  we  can- 
not assent.  The  governor  is,  by  section  145,  empowered 
to  remove  the^^e  particular  officers  for  a  specific  cause. 
This  special  provision  is  not  in  conflict  with  the  general 
provision  for  removal  of  officers  of  the  city.  The  ques- 
tion, however,  to  which  most  prominence  is  given  by 
counsel  is  that  of  the  power  of  the  governor  to  remove 
without  giving  the  officer  an  opportunity  to  be  heard  in 
his  defense.  It  is  claimed  by  relator  that  the  removal  of 
an  officer  is  a  purely  executive  act,  and  therefore  the  gov- 
ernor may  remove  without  charges,  serving  notice,  or 
hearing  of  any  kind. 

Before  referring  to  the  contention  of  the  respondent  we 
will  examine  some  of  the  authorities  relied  upon  by  the 
relator  in  addition  to  Wilcox  v.  People^  supra. 

State  V,  McOarryy  21  Wis.,  496,  is  substantially  as  fol- 
lows: The  county  board  were,  by  a  special  provision  appli- 
cable to  M.  county  only,  authorized  to  remove  the  inspector 
of  the  house  of  correction  for  incompetency,  improper 
conduct,  or  other  cause  satisfactory  to  the  board,  which 
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cause  should  be  particularly  assigned  in  writing  and  entered 
upon  the  minutes  of  the  board,  with  the  yeas  and  nays  upon 
a  vote  of  removal.  It  was  held  that  the  board  might  re- 
move ex  parte  without  notice  or  a  hearing  of  any  kind. 
Chief  Justice  Dixon  in  the  opinion  of  the  court  says: 
^^  The  only  question  of  judicial  cognizance  is  whether  the 
board  has  kept  within  the  jurisdiction  or  whether  the  cause 
assigned  is  a  cause  for  removal  under  the  statute.^' 

In  Keenan  v.  Perrj/y  24  Tex.,  263,  the  plaintiff  was 
removed  by  the  governor,  as  superintendent  of  the  asylum 
for  the  insane.  The  law  provided  for  his  removal  for  in- 
com])etency,  misconduct,  and  refusal  to  discharge  the  duties 
of  his  office.  It  was  held  that  the  law  Invested  the  gov- 
ernor with  exclusive  power  to  remove,  and  that  his  action 
was  final  and  conclusive.  This  case,  however,  appears  to 
be  inconsistent  with  a  later  case  in  the  same  court,  which 
will  be  noticed  hereafter. 

In  Wright  v,  Defrees,  8  Ind.,  298,  it  was  held  that  the 
power  of  the  executive  to  remove  an  officer  for  a  given 
cause  implies  power  to  judge  of  the  existence  of  such 
cause,  and  the  power  being  vested  exclusively  in  the  ex- 
ecutive, cannot  be  controlled  in  the  exercise  of  any  other 
branch  of  the  government. 

In  State  v.  Doherty,  25  La.,  119,  the  same  reasoning  is 
used  as  in  the  last  case,  with  the  same  conclusion. 

In  Atey  Oen'l  v.  Brown,  1  Wis.,  442,  it  is  held  that 
where  the  law  authorizes  the  removal  of  an  officer  for 
cause  or  upon  notice,  in  the  absence  of  express  authority 
for  an  appeal  or  review,  the  courts  have  no  authority  to 
inquire  into  the  grounds  for  removal.  But  in  that  case 
the  governor  was  expressly  authorized  to  remove  the  com- 
missioner when  he  should  believe  that  the  best  interests  of 
the  state  demanded  such  removal. 

In  People  v.  Stoui,  19  How.  Pr.  [N.  Y.],  171,  the  term 
of  office  was  not  fixed  by  law,  and  the  mayor  was  author- 
ized to  remove  with  the  consent  of  the  board  of  aldermen. 
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In  Territory  v.  Cox,  6  Dak.,  601,  there  is  an  able  and 
ezhanstive  discussion  of  the  character  of  the  power  of  the 
executive  to  remove  officers,  concluding  with  the  opinion 
that  it  is  purely  executive  and  in  no  sense  judicial.  The 
judgment  of  the  court  is,  however,  placed  upon  the  statute 
which  provides  for  an  examination  of  the  accounts  of  all 
public  officers  charged  with  the  disbursement  of  public 
money.  The  examiner  is  required  to  report  to  the  gov- 
ernor any  failure  of  duty  by  financial  officers  when  he 
(the  governor)  is  authorized  in  his  discretion  to  take  such 
action  for  the  public  security  as  the  exigencies  of  the  case 
demand.  It  was  lield  that  the  executive  had  authority 
in  his  discretion  to  remove  the  trustees  of  an  asylum  for 
the  insane  upon  the  report  of  an  examination  of  their  ac- 
counts by  the  public  examiner. 

In  Ikkloff  V.  Dial,  of  Columbia,  136  U.  S.,  240,  the 
commissioners,  by  statute,  had  power  to  abolish  any  office, 
reduce  the  number  of  employes,  remove  from  office,  etc. 
The  only  contention  in  that  case  was  that  the  unrestricted 
right  above  was 'subject  to  the  limitation  of  a  prior  act  of 
congress,  but  the  court  held  that  the  prior  act  had  been 
superseded  by  the  law  first  above  mentioned. 

It  is  contended  on  the  other  hand  that  the  governor  has 
no  power  under  the  charter  of  the  city  to  remove  the  re- 
spondent without,  first,  specific  charges ;  second,  notice  of 
such  charges;  third,  an  opportunity  to  be  heard  in  his  own 
defense.  Sustaining  this  proposition  are  two  classes  of 
authorities,  as  will  be  hereafter  noticed.  One  class  hold- 
ing that  the  determination  of  the  existence  of  cause  for  re- 
moval is  a  function  of  the  judiciary,  and  that,  as  a  condition 
to  removal  by  the  executive,  the  incumbent  is  entitled  to 
have  the  question  determined  by  the  courts.  The  others 
hold  that  the  executive  is  possessed  of  limited  judicial 
ftinctions,  and  that  he  has  power  to  determine  the  question 
of  cause  for  removal. 

In  Page  v.  Hardin,  8  B.  Mon.  [Ky.],  648,  the  constitu- 
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lion  of  Kentucky  provided  that  the  secretary  of  state  should 
hold  office  during  the  term  of  the  governor  if  he  so  long  be- 
have himself  well.  The  governor,  by  an  instrument  in  due 
form,  declared  that  the  secretary  appointed  was  guilty  of 
willful  n^lect  and  refusal  to  live  at  the  seat  of  government 
and  perform  his  duties  as  secretary,  had  abandoned  the  said 
office,  and,  in  the  judgment  of  the  governor,  the  said  office 
has  become  vacant  for  causes  aforesaid.  The  successor  ap- 
pointed was  held  not  entitled  to  the  office.  The  court  says : 
"  The  secretary  being  removable  for  breach  of  good  be- 
havior only,  the  ascertainment  of  the  breach  must  precede 
the  removal ;  in  other  words,  the  officer  must  be  convicted 
of  misbehavior  in  office.  And  we  shall  not  argue  to  prove 
thaty  in  a  government  of  laws,  a  conviction  whereby  an  in- 
dividual may  be  deprived  of  valuable  rights  and  interests, 
and  may  moreover  be  seriously  affected  in  his  good  fame 
and  standing,  implies  a  charge  and  trial  and  judgment,  with 
the  opportunity  of  defense  and  proof 

In  Honey  v,  Gfrahamy  39  Tex.,  1,  the  governor,  during 
the  absence  from  the  state  of  the  defendant,  issued  a  proc- 
lamation declaring  his  office  of  treasurer  vacant,  and  in  an 
action  to  determine  his  title  to  the  office  it  was  held  that 
the  action  of  the  governor  was  void.  The  court  says: 
'^The  power  of  the  governor  to  fill  a  vacancy  when  one 
exists  is  not  disputed.  The  power  to  create  a  vacancy  is 
denied  by  every  authority,  except  where  the  office  is  filled 
by  the  governor's  choice  of  an  incumbent  without  concur- 
rence of  the  senate  or  election  by  the  people,  and  the  term 
of  office  is  undefined  by  law." 

In  State  v.  Police  Com^rSf  36  N.  J.  Law,  101 ,  the  police 
commissioners  of  Jersey  City  had  been  convicted  of  mal- 
feasance in  office,  whereupon  the  governor  declared  their 
offices  vacant.  This  act  was  held  to  be  void  on  the  ground 
that  the  right  to  remove  an  officer  for  misbehavior  calls  for 
the  exercise  of  judicial  functions.  Chief  Justice  Beasley, 
in  the  opinion  in  which  he  refers  with  approval  to  Page  v. 
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Hardin,  swpra,  says :  *'  Indeed,  among  all  the  cases  that  I 
have  examined,  I  find  no  exemplification  of  the  exercise  of 
such  an  act  of  authority.  On  the  contrary,  it  seejus  to  me 
quite  clear  that  a  removal  of  an  o£Scer  holding  for  a  defi- 
nite term,  by  the  sovereign  mero  moiu,  on  the  plea  of  mis- 
behavior, would  have  been  a  plain  usurpation.  I  can  find 
nowhere  any  traces  of  such  a  right  having  been  claimed.^' 

In  Ckym,  v,  Slifery  25  Pa.  St.,  23,  it  is  said :  '^  We  are  un- 
willing to  believe  that  the  governor  intended,  without  cause, 
to  remove  an  officer,  appointed  for  a  term  of  years,  before 
the  term  had  expired.  That  he  possessed  the  power  of  re- 
moval is  conceded;  but  the  power  is  to  be  exercised  upon 
cause  shown.  It  exists  only  where  '  the  officer  fails  and 
neglects  faithfully  to  perform  the  duties  of  his  office.'  It 
is  true  that  the  executive  is  made  the  judge,  and  that  his 
opinion  or  judgment  is  conclusive,  so  &r  as  it  relates  to  the 
question  of  removal.  But  that  judgment  is  not  to  be  pro- 
nounced without  notice,  without  any  charge  or  specification, 
and  without  any  opportunity  given  to  the  officer  to  make 
his  defense.  The  reputation  and  the  right  of  the  incum- 
bent to  the  office  for  the  term  specified  in  his  commission 
are  involved,  and  he  has  a  right  to  know  the  accusation 
and  to  be  heard  in  his  defense. '^ 

The  case  of  DuUam  v.  WiUson,  53  Mich.,  392,  is  strik- 
ingly similar  to  this  in  all  essential  respects.  By  the  con- 
stitution of  that  state  the  governor  is  authorized  to  remove 
from  office  any  officer  for  gross  neglect  of  duty,  or  for  cor- 
rupt conduct  in  office,  or  for  any  other  misfeasance  or  mal- 
feasance.    The  notice  of  removal  in  that  case  is  as  follows: 

"Executive  Office,  Lansikg,  July  2,  1883. 
"  To  Jas,  C  Wilson — Sir  :   I  have  this  day,  for  your 
official  misconduct  and  habitual  neglect  of  duty,  removed 
you  from  the  office  of  trustee  of  the  Michigan  Institute  for 
the  Deaf  and  Dumb.     *     *     * 

"Respectfully,  J,  W.  Begole.'* 


* 
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The  court,  in  passing  upon  the  power  to  thus  remove, 
holds  that  the  authority  conferred  upon  the  governor  to 
remove  officers  can  only  be  exercised  upon  charges  which 
shall  specify  the  particular  act  relied  upon  to  make  out  the 
cause  alleged,  of  which  the  incumbent  shall  have  notice  and 
a  reasonable  opportunity  for  a  hearing  thereon,  at  which  he 
may  produce  proofs.  Judges  Champlin  and  Campbell  filed 
carefully  prepared  opinions,  in  which  they  cite  the  author- 
ities bearing  upon  the  subject  in  this  country  and  England, 
the  former  of  whom  concludes  as  follows:  "I  have  exam- 
ined carefully  the  authorities  cited  upon  the  brief  of  the 
learned  counsel  for  relator  in  support  of  the  position  that 
no  notice  is  required  to  be  given,  and  that  the  action  of  the 
executive  is  final  and  conclusive.  It  is  sufficient  to  say, 
without  commenting  specially  upon  them,  that  the  reason- 
ing of  those  cases  does  not  commend  itself  to  my  judgment. 
They  appear  to  me  to  be  opposed  not  only  to  the  decided 
weight  of  authority,  but  also  to  the  fundamental  principles 
of  justice." 

In  HaUgrefM  v.  Campbell,  46  N.  W.  Rep.  [Mich.],  381,  it 
is  said :  '^  We  have  not  found  any  case  where  an  officer  who 
was  appointed  for  a  fixed  term  (and  when  the  power  of 
removal  was  not  expressly  declared  by  law  to  be  discre- 
tionary) has  been  held  to  be  removable  except  for  cause, 
and  wherever  cause  must  be  assigned  for  the  removal  of  an 
officer,  he  is  entitled  to  notice  and  a  chance  to  defend." 

In  Ham  v.  Board,  142  Mass.,  90,  the  board  of  police 
were  authorized  to  remove  for  cause.  It  was  held  that 
they  had  no  power  to  remove  until  after  notice  and  an 
opportunity  by  the  official  in  question  to  be  heard  in  his 
own  defense. 

In  State  v.  St.  Louis,  90  Mo.,  19,  the  statute  authorized 
the  removal  of  any  elected  officer  of  the  city  of  St  Louis 
for  cause.  The  court  says:  "When  the  removal  is  not 
discretionary,  but  must  be  for  cause,  as  is  the  case  here, 
and  nothing  is  said  as  to  the  procedure,  a  specification  of 


Vou  36]         JANUARY  TERM,  1892.  33 


8iAte,  ex  ral.  AU'j  Ueu'l,  v.  Btiiiih. 


the  charges^  notice,  and  an  opportunity  to  be  heard,  are 
«8sential.  This,  we  think,  is  the  result  of  the  authorities 
before  cited.  The  proceedings  in  this  case  are  wanting  in 
all  these  requisites;  for,  if  indeed  any  charges  were  ever 
made  against  the  relator  at  all,  they  were  the  product  of 
the  iDinds  of  the  membera  of  this  committee  and  by  them 
kept  from  the  knowledge  of  the  accused.'^ 

In  Dillon  on  Mun.  Corp.  [4th  Ed.],  sec.  250,  the  author 
Bays  that  where  the  right  of  removal  is  confined  to  specific 
tsauses,  such  power  cannot  be  exercised  until  there  have 
been  formulated  charges  against  the  officer,  notice  thereof, 
fmd  an  opportunity  for  defense.  The  following  cases  also 
support  the  principle  of  the  foregoing:  Biggs  v.  MoBridey 
17  Ore.,  640;  State  v.  HawkinSy  44  O.  St.,  98;  Hogan  v. 
Oirberry,  4  Cin.  Law  Bui.,  113. 

It  seems  plain  to  us  that  the  doctrine  of  these  cases  is 
in  accord  with  the  weight  of  authority  and  is  supported  by 
the  soundest  reasons.  The  tendency  of  current  opinion  is 
Btrongly  in  the  direction  of  fixed  and  definite  terms  of 
t)ffice,  and  in  favor  of  making  the  officeholder,  so  far  as 
practicable  without  impairing  the  public  service,  independ- 
■ent  of  the  appointing  power.  It  is  in  obedience  to  a  set- 
tled public  conviction  upon  the  subject  that  congress  an- 
nually appropriates  large  sums  of  money  to  accomplish 
reforms  in  the  civil  service  of  the  general  government. 
It  is  this  sentiment  that  is  expressed  in  the  provision  in 
the  charter  of  the  city  of  Omaha  under  consideration. 
The  purpose  of  the  legislature  in  adopting  the  provision 
in  qaestion  was  twofold :  First,  as  has  been  said,  to  pro- 
vide an  efficient  police  department  for  a  great  city  by 
removing  it  from  the  influence  of  local  politics ;  second,  to 
provide  against  the  effects  of  fluctuation  in  staCb  politics^ 
by  fixed  terms  for  the  police  commissioners,  to  be  removed 
for  specific  causes  only.  Without  further  elal)oration  our 
oonclusion  is  that  the  charter  of  the  city  of  Omaha  does 

not  authorize  the  removal  of  the  fire  and  police  commis- 
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sioners  thereof  except  for  official  misconduct^  nor  until 
they  have  been  notified  of  the  particular  act  or  acts  of 
misconduct  with  which  they  are  charged^  and  an  oppor« 
tunity  afforded  them  to  be  heard  in  their  own  defense. 
The  questions  whether  the  power  of  removal  is  judicial  ia 
the  sense  that  the  officers  aforesaid  are  entitled  to  have  the 
question  of  cause  for  removal  submitted  to  the  courts  for 
determination^  and  if  not,  whether  the  courts  have  juris- 
diction to  review  the  action  of  the  governor,  are  not  raised 
by  the  record  and  are  not  determined.  Since  the  answer 
states  a  complete  defense,  it  follows  that  the  demurrer 
thereto  should  be 

Overruled. 


The  other  judges  concur. 


Clark  D.  Gillespie,  Administrator,  v.  City  of 

Lincoln. 

[Filed  June  11,  1892.] 

1.  Munioipal Corporations:  Fire Dbpabtment:  Nsgligskcs. 

A  city  is  not  liable  at  common  law  for  the  negligent  acts  of  the 
members  of  its  lire  department. 

2.  :  : :  Case  Stated.    Plaintiff 's  intestate  was 

struck  and  killed  by  a  ladder  wagon  or  track  belonging  to  the 
fire  department  of  the  defendant  city,  through  the  negligence 
of  the  driver  thereof,  a  member  of  said  department,  while  driv- 
ing along  one  of  the  streets  of  the  city  for  the  purpose  of  exer- 
cising a  team  of  horses  belonging  to  the  department.  Sdd^ 
That  the  city  is  not  liable. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 


Vol.  35]         JANUARY  TERM,  1892.  86 


OlUecple  T.  City  of  linooln. 


Chas,  O.  Whedon,  for  plaintiff  in  error: 

Liability  of  a  city  for  the  acts  of  its  employes  'Ms  based 
upon  the  right  which  the  employer  has  to  select  his  serv- 
ants^ to  discharge  them  if  not  competent,  and  to  direct 
them  while  in  his  employ."  {Kelly  v.  New  York,  11  N.  T., 
432.)  It  is  the  duty  of  a  municipal  corporation  to  keep 
its  streets  in  a  reasonably  safe  condition  for  public  use 
(Lincoln  v.  Walker,  18  Neb.,  251 ;  Same  v.  Oillilan,  Id., 
119;  Same  r.  Holmes,  20  Id.,  39;  Same  v.  Woodward,  19 
Id.,  269;  PlaUsmauih  v.  MUchdl,  20  Id.,  230;  HuJtsm  v. 
New  York,  9  N.  Y.,  163;  Todd  v.  Troy,  61  Id.,  506; 
Clemence  v.  Auburn,  66  Id.,  334;  Evans  v.  Utioa,  69  Id., 
166;  Niven  v.  Rochester,  76  Id.,  619;  Weed  v.  Ballston, 
Id.,  329 ;  Savlsbury  v.  Ithaca,  94  Id.,  27 ;  Dewire  v.  Bai- 
ley, 131  Mass.,  169),  and  the  agents  of  the  corporation  are 
bound  to  exercise  an  active  vigilance  in  the  performance  of 
that  duty.  (Todd  v.  Troy,  61  N.  Y.,  606 ;  Atlanta  v.  Per- 
due,  63  6a.,  607;  Rosenberg  v.  Des  Moines,  41  la.,  416; 
ChxMgo  V.  Hoy,  76  111.,  630 ;  New  York  v.  Bailey,  2 
Denio  [N.  Y.],  433.)  One  of  the  duties  of  a  municipal 
corporation  is  to  use  reasonable  care  in  the  conduct  of 
any  work  which  it  undertakes.  (Chicago  v.  (/Brennan, 
66  m.,  160;  Chicago  v.  Turner,  80  Id.,  419;  FreepoHv. 
Isbdl,  83  Id.,  440.)  When  the  city  has  the  appointment 
and  supervision  of  the  employes,  and  the  duty  to  be  per- 
formed is  for  its  benefit,  it  is  liable  for  their  negligent 
acts.  {New  York  v.  Bailey,  2  Denio  [N.  Y.],  433;  Tor- 
mey  v.  New  York,  12  Hun  [N.  Y.],  642;  Walsh  v.  New 
York,  41  Id.,  299.)  So  where  the  duty  is  imposed  on  the 
city  and  the  officers  or  departments  are  simply  made  by 
the  charter  agents  of  the  corporation.  (Martin  v.  Brook- 
lyn, 1  Hill  [N.  Y.],  545 ;  Niven  v.  Rochester,  76  N.  Y., 
619;  Barnes  v.  Dist.  of  CoL,  91  U.  S.,  540;  EhrgoU  v. 
New  York^  96  N.  Y.,  264 ;  Groves  v.  Rochester,  39  Hun 
[N.  Y.],  5.    The  municipal  corporation  is  as  much  subject 
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as  a  private  citizen  to  the  usual  rule,  sic  tdere  tuo  vt 
alienum  non  IcBdas.  {Goodloe  v.  Cincinnatif  4  O.,  513; 
Rhodes  v.  Cleveland^  10  Id.^  160;  McOombs  v.  Town 
Cbunca,  15  Id.,  479.) 

K  P.  Holmes  J  contra: 

It  is  the  uniform  rule,  as  established  by  a  long  line  of 
decisions,  that  there  is  no  liability  on  the  part  of  a  munic- 
ipality for  injuries  occasioned  by  the  negligent  act  of  mem- 
bers of  its  fire  department.  (Dillon,  Mun.  Corp.,  sec.  976; 
Grubev.St.  Paul,  34  Minn.,  402;  Fisher  v.  Boston,  104 
Mass.,  94;  Wilcox  v.  Chicago,  107  111.,  334;  Greenwood 
V.  Louisville,  13  Bush  [Ky.],  226;  Wlieeler  v,  Cincinnati, 
19  O.  St.,  19;  Hayes  v.  Oahkoah,  38  Wis.,  314;  Condict 
V.  Jersey  City,  46  N.  J.  Law,  157 ;  Hafford  r.  New  Bedford, 
16  Gray  [Mass.],  297 ;  Jeweit  v.  New  Haven,  38  Conn., 
368 ;  Hurford  r.  Omaha,  4  Neb.,  336 ;  Veazie  v.  China, 
50  Me.,  526 ;  N.  Y.  v.  Furze,  3  Hill  [N.  Y.],  612;  Bar^ 
ney  v,  Lowell,  98  Mass.,  570 ;  Van  Horn  v,  Des  Moines,  63 
la.,  447  ;  Ogg  v,  Lansing,  35  Id.,  495 ;  Yule  v.  New  Or^ 
leans,  25  La  Ann.,  394.) 

Post,  J. 

This  case  comes  into  this  court  on  a  petition  in  error. 
The  error  assigned  is  the  sustaining  of  a  demurrer  by  the 
district  court  of  Lancaster  county  to  the  petition  of  plaint- 
iff in  error,  the  material  part  of  which  is  as  follows: 

''That  on  and  prior  to  the  29th  day  of  May,  1889,  the 
said  defendant  had  an  organized  and  paid  fire  department, 
and  had  and  owned  engines,  hose,  hose  carts,  ladders,  wagons, 
trucks,  and  other  apparatus  for  the  use  by,  and  which  was 
used  by,  said  defendant  in  its  fire  department  in  extin- 
guishing fires. 

''That  said  defendant  then  had  and  owned  horses  which 
were  used  by  said  defendant  in  drawing  said  wagons,  trucks, 
hose  carts,  and  engines  to  the  place  in  said  city  where  a 
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fire  might  be  burniDg,  and  for  other  purposes ;  that  among 
other  apparatus  the  said  defendant  then  owned  a  large 
trncky  or  wagon^  upwards  of  twenty  feet  in  lengthy  which 
was  used  bj  the  defendant  in  transporting  about  the  city 
long  ladders  used  by  said  fire  department 

'^  That  said  defendant^  at  the  time  of  committing  of  the 
wrongs  hereinafter  mentioned,  had  in  its  pay  and  employ 
one  Peter  Keykendall,  who  was  under  the  direction  and 
control  of  the  defendant^  and  whose  duty  it  was,  under  the 
direction  of  said  defendant,  to  drive  the  team  attached  to 
said  ladder  truck,  or  wagon,  about  the  city;  and  said 
wagon  was  not  at  the  time  hereinbefore  mentioned,  May 
29, 1889,  supplied  with  any  brake  or  lock,  or  other  appli- 
ance, for  stopping  said  wagon  when  in  motion,  or  to  assist 
the  horses  to  said  wagon  attached  in  stopping  the  same ; 
that  the  distance  between  the  front  and  hind  wheels  to  said 
truck  or  wagon  was  about  eighteen  feet;  that  said  wagon 
or  truck,  when  loaded  with  ladders  and  other  apparatus,  car- 
ried thereon,  and  with  the  driver  thereon,  weighed  upwards 
of  two  thousand  pounds. 

^'  That  Ninth  street  extends  through  said  city  from  north 
to  south  and  intersects  and  crosses  P,  R,  and  S  streets  in 
said  city,  and  said  Ninth  street  and  said  P,  R,  and  8  streets 
have  for  many  years  last  past  been  public  streets  in  said 
city,  and  on  said  29th  day  of  May,  1889,  said  Ninth  street 
was  paved  with  wood,  and  between  S  and  P  streets  was  a 
paved  and  smooth  street,  and  from  S  to  B  street  had  a 
smooth  and  level  surface  and  was  free  from  obstruction  and 
was  paved  with  wood. 

''  That  the  said  Peter  Keykendall,  under  his  employment, 
was  by  the  defendant  required  to  drive  said  ladder  truck  or 
wagon  about  the  city,  when  no  fires  were  burning  which  re- 
quired to  be  extinguished  by  said  defendant  or  said  fire  de- 
partment, for  the  purpose  of  exercising  the  horses  to  said 
wagon  attached,  and  was  also  required  to  drive  said  horses 
attached  to  said  wagon  when  the  same  was  heavily  loaded. 
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OD  and  along  the  public  streets  of  the  said  city  at  a  furious 
rate  of  speed  and  as  fast  as  said  horses  could  be  made  to 
run,  without  any  regard  whatever  for  the  lives  or  safety  of 
citizens  of  the  city  who  might  be  upon  the  streets,  and  this 
when  no  fire  or  fires  were  burning  which  required  the  ac* 
tion  of  the  defendant  or  its  fire  department  to  extinguish, 
for  the  sole  and  only  purpose  of  exercising  said  horses. 

"That  on  the  29th  day  of  May,  1889,  the  said  Peter 
Keykendall,  then  being  in  the  employ  of  the  defendant  and 
acting  under  the  orders  and  direction  of  the  defendant, 
drove  a  span  of  large,  high-spirited,  and  powerful  horses, 
attached  to  said  ladder  truck  or  wagon,  about  the  public 
streets  of  said  city  for  the  purpose  of  exercising  said  horses. 
Said  wagon  or  truck  was  loaded  with  ladders  and  other 
apparatus  and  the  driver  rode  thereon,  and  said  wagon 
with  its  load  weighed  upwards  of  two  thousand  pounds; 
that  said  wagon  was  not  on  said  day  supplied  with  any 
lock  or  brake  or  other  appliances  for  stopping  or  assisting 
in  stopping  said  wagon  when  in  motion,  as  the  defendant 
then  well  knew. 

'^That  said  Keykendall  on  said  day  drove  said  span  of 
horses  to  said  wagon  attached  as  aforesaid  on  and  along 
said  Ninth  street  at  a  furious  and  dangerous  rate  of  speed 
and  as  fast  as  said  horses  could  be  driven,  when  there  was 
no  fire  burning  which  required  the  services  of  said  fire  de- 
partment or  any  of  its  members  or  employes  of  said  city  to 
extinguish,  but  said  horses  were  driven  for  exercise  only ; 
that  Clark  D.  Gillespie,  an  infant  of  tender  years,  being 
then  but  six  years  of  age,  was  at  the  time  crossing  said 
Ninth  street  near  the  place  where  said  street  intersects  and 
crosses  R  street  at  the  north  side  of  said  R  street,  and  said 
span  of  horses  were  driven  upon  said  Clark  D.  Gillespie 
and  he  was  thrown  upon  the  pavement  and  the  front  wheel 
of  said  wagon  was  driven  over  and  across  his  body;  that 
said  boy,  after  being  knocked  down  and  run  over  by  said 
horses  and  by  one  of  the  front  wheels  of  said  wagon,  raised 
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his  bead  and  attempted  to  rise  from  the  pavement  when  he 
was  struck  and  run  over  by  one  of  the  hind  wheels  of  said 
truck  or  wagon  and  was  instantly  killed.  That  the  killing 
of  said  boy  was  caused  by  the  driving  over  him  of  said 
team  and  wagon  as  aforesaid. 

'' Plaintiff  further  says  that  at  said  time  said  team  and 
wagon  was  not  being  driven  to  any  fire  which  required  to 
be  extinguished^  but  was  being  driven  on  and  along  said 
street  for  the  sole  and  only  purpose  of  exercising  said  horses 
under  the  direction  and  orders  of  the  defendant  at  a  dan- 
gerous rate  of  speed,  and  were  driven  so  fast  that  it  was  im- 
possible for  the  said  Clark  D.  Gillespie  to  escape  being 
run  over.  That  the  said  Clark  D.  Gillespie  was  the  son  of 
the  plaintiff. 

''That  on  the  22d  of  July,  1889,  the  plaintiff  was  by 
the  county  court  of  said  Lancaster  county  duly  appointed 
administrator  of  the  estate  of  said  Clark  D.  Gillespie,  and 
gave  the  bond  by  said  court  required  and  took  the  oath  by 
Uw  required  in  such  cases. 

"That  on  or  about  the  22d  of  July,  1889,  plaintiff  pre- 
sented to  the  city  council  his  claim  for  damages  sustained 
by  the  estate  of  said  Clark  D.  Gillespie  by  reason  of  the 
killing  of  him,  the  said  Clark  D.  Gillespie,  together  with 
the  names  of  the  witnesses  and  a  statement  of  the  time, 
place,  nature,  circumstances,  and  cause  of  the  injury  and 
damages  complained  of,  which  claim  was  verified  by  the 
tHith  of  the  plaintiff;  that  afterwards,  and  on  or  about  the 
12th  of  August,  1889»  said  claim  was  by  the  defendant  and 
the  mayor  and  council  thereof,  to  which  it  was  presented  as 
aforesaid,  rejected  and  disallowed. 

''That  by  reason  of  the  killing  of  said  Clark  D.  Gil- 
lespie as  aforesaid  the  estate  of  the  deceased  has  sustained 
damages  in  the  sum  of  $5,000,  for  which  sum  plaintiff 
prays  judgment  with  interest  firom  the  12th  of  August, 
1889,  and  for  costs.'' 

The  contention  of  the  defendant  in  error  is  that  no  lia- 
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bility  exists  on  the  part  of  a  city  like  Lincoln  for  injuries 
occasioned  by  the  negligent  acts  of  members  of  its  fire  de« 
partment.  This  exemption  is  placed  upon  the  ground  that 
in  performing  their  duties,  firemen  act  in  obedience  to  a 
legislative  command,  and  although  appointed  and  paid  by 
the  city  they  are  to  be  regarded  rather  as  officers  charged  with 
a  public  duty,  than  as  servants  of  the  city,  public  policy, 
it  is  claimed,  forbids  the  imposition  upon  a  city  of  liability 
for  the  negligence  of  this  class  of  employes,  since  they  are 
engaged  in  the  discharge  of  a  duty  imposed  by  law  for  the 
welfare  of  the  public,  and  from  which  the  city,  as  a  oor« 
poration,  derives  no  benefit  or  advantage.  Counsel  for 
plaintiff  in  error,  while  not  conceding  the  rule  to  be  as 
stated,  insists  that  it  could  have  no  application  to  the  case 
at  bar  for  the  reason  that  the  statute  under  which  the  fire 
department  of  the  city  of  Lincoln  is  organized  and  gov** 
erned  is  permissive  only,  and  whatever  is  done  by  the  city 
in  that  respect  it  does  voluutarily,  and  therefore  the  rule 
respondeeU  superior  is  applicable.  To  this  proposition  we 
cannot  consent.  The  provision  on  the  subject  is  found  in 
subdivision  XXXIII,  section  67,  of  the  charter  of  the  city 
of  Lincoln :  '^  Cities  governed  under  the  provisions  of  this 
act  shall  have  power  by  ordinance  to  provide  for  the  organ« 
ization  of  a  fire  department,  to  procure  fire  engines,  hooks, 
ladders,  buckets,  and  other  apparatus,  and  to  organize  fire 
engine,  hook  and  ladder,  and  bucket  companies,  and  to 
prescribe  rules  of  duty  and  the  government  thereof,  with 
such  penalties  as  the  council  may  deem  proper,  not  exoeed« 
ing  one  hundred  dollars,  and  to  make  the  necessary  appro* 
priations  therefor,  and  to  establish  regulations  for  the 
protection  from  and  the  extinguishment  of  fires."  This 
language,  although  permissive  in  form,  is  in  one  sense  man« 
datory.  True  it  is  not  mandatory  in  the  fullest  sense  of  the 
word,  since  the  duty  of  the  city  to  provide  protection  to  life 
and  property  from  fire  cannot  be  enforced  by  mandamus  or 
other  remedy.    It  is  not  every  duty  imposed  upon  the  state 
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or  the  different  agencies  thereof  called  municipal  corpora- 
tions that  can  be  thus  enforced.  {Kentucky  t.  Dmniaon,  66 
U.  8.,  66;  Dillon  on  Munic.  Corp.  [4th  Ed.],  98.)  It  is 
none  the  less  a  duty  on  the  part  of  the  city  because  the  law 
has  not  provided  a  means  for  its  enforcement  by  the  mandate 
of  the  court.  There  existed  a  moral  or  equitable  obligation 
on  the  part  of  the  defendant  city  to  provide  means  of  pro- 
tection from  fires  within  its  limits,  and  in  the  discharge  of 
that  duty  provision  was  made  for  its  fire  department.  If 
defendant  is  to  answer  for  the  wrongful  act  of  Keykendall^ 
the  driver  of  the  ladder  wagon,  it  must  be  upon  the  rule  re^ 
fpondeut  superior.  It  is  clear  that  upon  no  other  principle  is 
it  chargeable.  In  this  connection  it  should  be  noted  that  the 
claim  is  made  by  plaintiff  that  Keykendall,  in  driving  the 
team  at  the  time  in  question,  was  acting  within  the  scope 
of  his  authority.  Counsel  says  in  his  brief:  "The  exer- 
cising of  the  team  was  a  proper  thing  to  do.  It  lies  in  the 
way  of  a  proper  discharge  of  the  functions  of  the  depart* 
ment.  It  was  not  ultra  vires.  The  way  in  which  it  was 
performed  is  what  we  complain  of.''  Taking  it  for  granted^ 
then,  that  the  driving  of  the  team  at  the  time  in  question 
was  a  proper  exercise  of  the  functions  of  the  fire  depart- 
ment of  the  city,  and  within  the  line  of  duty  of  the  driver^ 
we  will  proceed  to  examine  some  of  the  authorities  bearing 
upon  the  question  involved. 

In  Dillon  on  Munic.  Corp.  [4th  Ed.],  974,  the  rule  is 
stated  thus:  ^'If  the  corporation  appoints  or  elects  them, 
can  control  them  in  the  discharge  of  their  duties,  can  con- 
tinue or  remove  them,  can  hold  them  responsible  for  the 
manner  in  which  they  discharge  their  trust,  and  if  those 
duties  relate  to  the  exercise  of  corporative  powers,  and  are 
for  the  peculiar  benefit  of  the  corporation  in  its  local  or 
special  interest,  they  may  justly  be  regarded  as  its  agents 
or  servants,  and  the  maxim  of  respondeat  superior  applies. 
But  if,  on  the  other  hand,  they  are  elected  or  appointed  by 
the  corporation,  in  obedience  to  the  statute,  to  perform  a 
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public  service,  not  peculiarly  local  or  corporate,  but  because 
this  mode  of  selection  has  been  deemed  expedient  by  the 
l^islature  in  the  distribution  of  the  powers  of  the  govern- 
ment, if  they  are  independent  of  the  corporation  as  to  the 
tenure  of  their  office  and  the  manner  of  discharging  their 
duties,  they  are  not  to  be  r^rded  as  the  servants  or  agents 
of  the  corporation,  for  whose  acts  or  negligence  it  is  im* 
pliedly  liable,  but  as  public  or  state  officers  with  such 
powers  and  duties  as  the  statute  confers  upon  them,  and 
the  doctrine  of  respondeat  superior  is  not  applicable/' 

Among  the  officers  who  are  not  servants  of  a  city  within 
the  foregoing  rule,  and  for  whose  negligence  it  will  not  be 
chargeable,  the  learned  author  enumerates  policemen,  health 
officers,  and  firemen.  The  rule  as  to  the  liability  of  the 
latter  the  author  states  in  section  976,  as  follows:  ''The 
exemption  from  liability  in  these  and  the  like  cases  is  upon 
the  ground  that  the  service  is  performed  by  the  corporation 
in  obedience  to  an  act  of  the  legislature ;  is  one  in  which 
the  corporation,  as  such,  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  in  its  corporate  capacity ; 
that  the  members  of  the  fire  department,  although  appointed, 
employed,  and  paid  by  the  city  corporation,  are  not  the 
agents  and  servants  of  the  city,  for  whose  conduct  it  is 
liable^  but  they  act  rather  as  officers  of  the  city,  chai^;^ 
with  a  public  service,  for  whose  negligence  in  the  discharge 
of  official  duty  no  action  lies  against  the  city.  Without 
being  expressly  given  the  maxim  of  respondeat  superior  has 
therefore  no  application.''  To  the  same  effect  see  2  Thomp« 
son  on  Neg.,  735;  Sherm.  &  Redfield  on  Neg.,  296,  296. 

Hayes  v.  The  (My  of  Oshkoah,  33  Wis.,  314,  was  an 
action  to  recover  damages  resulting  from  a  fire  occasioned 
by  the  negligent  use  of  an  engine  employed  in  suppressing 
a  fire  in  the  neighborhood.  Chief  Justice  Dixon^  in  the 
opinion,  says :  ''  Neither  the  charter  of  the  city  nor  the 
general  statutes  of  the  state  contain  any  peculiar  provision 
im])osiug  liability  in  cases  of  this  kind,  and  the  decisions 
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elsewhere  are  numerous  and  uniform  that  no  such  liability 
exists." 

Wilcox  V,  OUy  of  Chicago^  107  111.,  334,  is  directly  in 
point.  In  that  case  the  plaintiff  sought  to  recover  for  in- 
juries occasioned  by  a  collision  between  his  carriage  and  a 
hook  and  ladder  wagon  of  the  city,  through  the  negligence 
of  the  driver  while  in  the  discbarge  of  his  duty.  In  the 
opinion  of  the  court,  by  Judge  Walker,  it  is  said:  "To 
allow  recoveries  for  the  negligence  of  the  fire  department 
would  almost  certainly  subject  property  holders  to  as  great 
if  not  greater  burdens  than  are  suffered  from  damage  by 
fire.  Sound  public  policy  would  forbid  it,  if  it  were  not 
prohibited  by  authority." 

In  Fisher  t?.  City  of  Boston,  104  Mass.,  94,  the  plaint- 
iff received  personal  injuries  through  the  negligent  use 
of  hose  by  a  fire  company  of  the  city  in  extinguishing 
a  fire  on  adjoining  premises.  Judge  Gray,  in  the  opinion 
of  the  court,  says:  "But  the  extinguishment  of  fires  is 
not  for  the  immediate  advantage  of  the  town  in  its  corpo- 
rate capacity,  nor  is  any  part  of  the  expense  thereof  au- 
thorized to  be  assessed  upon  owners  of  buildings  or  other 
special  class  of  persons  whose  property  is  peculiarly 
benefited  or  protected  thereby.  In  the  absence  of  express 
statute,  therefore,  municipal  corporations  are  no  more  lia- 
ble to  actions  for  injuries  occasioned  by  reason  of  negli- 
gence in  using  or  keeping  in  repair  the  fire  engines  owned 
by  them  than  in  the  case  of  a  town  or  highway." 

In  Hafford  v.  New  Bedford,  16  Gray  [N.  Y.],  297,  the 
plaintiff  was  struck  and  injured  by  a  hose  cart  on  a  sidewalk 
of  a  public  street  The  fireman  in  charge  thereof  had  negli- 
gently drawn  it  along  and  upon  the  sidewalk  from  the  en- 
gine house  ten  or  fifteen  rods  distant.  The  city  was  held 
not  liable. 

In  Jewett  v.  New  Haven,  38  Conn.,  368,  the  plaintiff, 
without  negligence  on  his  part,  was  struck  and  injured  in 
a  public  street  by  a  hose  cart  which  was  being  driven  to 
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the  engine  house  for  an  additional  supply  of  hose  for  use 
at  a  fire  then  raging,  but  at  a  dangerous  rate  of  speed  and 
witliout  the  exercise  of  reasonable  precaution  for  the  safety 
of  passers-by.  It  was  held  the  rule  respondecU  superior 
did  not  apply  and  the  city  was  not  chargeable. 

In  Dodge  v.  Granger,  Sup.  Ct.  R.  I.,  24  Atl.  Rep.,  100, 
a  very  recent  case,  on  the  authority  of  cases  above  cited, 
the  city  was  held  not  liable  for  injuries  caused  by  contact 
with  a  ladder  projecting  across  the  sidewalk  in  front  of  an 
engine  house  negligently  permitted  by  the  firemen  to  re* 
main  in  that  position  while  engaged  in  cleaning  the  house* 
This  principle  has  been  repeatedly  applied  to  other ^fficer» 
or  employes  of  municipal  corporations,  as  in  Muxrailian  v. 
Mayor,  62  N.  Y.,  160,  where  plaintifi^'s  intestate  was  killed 
by  a  collision  with  an  ambulance  wagon,  which  was  caused 
by  the  negligence  of  the  driver,  an  employe  of  the  com- 
missioners of  public  charities  and  corrections;  Haightv. 
New  Yorky  24  Fed.  Rep.,  93,  where,  following  the  last 
case,  it  is  held  that  the  city  is  not  liable  for  damage  caused 
by  a  collision  with  a  steamboat  owned  by  the  city,  but  in 
the  exclusive  use  of  the  board  of  charities  and  corrections; 
Oondiot  V.  Jersey  OUy,  46  N.  J.  Law,  157,  where  the  de- 
ceased was  killed  through  the  n^ligence  of  a  driver  em- 
ployed by  the  board  of  public  works  to  remove  garbage 
from  the  streets  to  a  public  dumping  ground ;  Oalwell  v. 

City  of  Boone,  51  la.,  687,  where  the  injury  resulted  from  the 
wrongful  actof  a  policeman  paid  by  the  city;  Oggv.  City  of 

Lansing,  35  la.,  495 ;  Brown  r.  Vinalhaveny  65  Me.,  402,  and 
Barbour  v.  Ellsworth,  67  Id.,  294,  in  each  of  which  it  was 
held  that  the  city  was  not  chargeable  with  the  negligence  of 
its  health  officers ;  -Bwrnrt  ».  Augusta,  78  Me.,  118,  in  which 
plaint ifi^^s  horse  was  frightened  by  the  escape  of  steam 
from  a  fire  engine  negligently  allowed  to  remain  in  the 
street;  EllioU  v.  Philadelphia,  75  Pa.  St.,  347,  where  plaint- 
iff's horse  was  killed  through  the  negligence  of  a  police 
officer  by  whom  he  had  been  arrested  for  violation  of  an 
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ordinance  of  the  city  agauiat  fast  driving;  Bryant  v.  8t. 
Pauly  33  Minn.,  289,  vfhere  the  plaintiff  fell  into  a  vault 
n^ligently  left  open  and  exposed  by  the  board  of  health. 
In  the  last  case  the  distinction  between  the  class  of  officers 
above  mentioned  and  other  agents  of  the  city  is  clearly 
pointed  out  by  Yanderburg,  judge,  as  follows :  ''The  duties 
of  such  officers  are  not  municipal  or  corporate  duties  with 
which  the  corporation  is  charged  in  consideration  of  char- 
ter privileges,  but  are  police  or  governmental  functions 
which  could  be  discharged  equally  well  through  agents 
appointed  by  the  state,  though  usually  associated  with  and 
appointed  by  the  municipal  body.'' 

There  are  many  cases  in  the  reports  of  the  states  and 
the  United  States  in  harmony  with  the  foregoing,  among 
which  are  Smith  v.  Rochester ^  76  N.  Y.,  606 ;  Van  Horn  v. 
Des  Moines  J  63  la.,  447 ;  QMeara  r.  New  York^  1  Daly 
[N.  Y.],  425;  Wheder  v.  Gindnnaii,  19  O.  St.,  19;  Howard 
«.  San  Francisco,  51  Cal.,  52 ;  Ham  v.  Mayor,  70  N.  Y., 
459 ;  Welsh  v.  Rutland,  56  Vt.,  228. 

The  cases  cited  by  plaintiff  may  be  said  to  sustain  the 
proposition  that  the  law  imposes  upon  a  city  the  duty  to 
keep  its  streets  in  a  reasonably  safe  condition  for  use  by 
the  public,  and  for  a  neglect  of  that  duty  it  will  be  an- 
swerable. They  are  plainly  distinguishable  from  those  to 
which  we  have  referred,  since  the  duty  of  the  city  with 
reference  to  its  streets  is  a  corporate  duty.  As  said  by 
Judge  Folger  in  Maxmilian  v.  Mayor,  supra: ''  It  is  a  duty 
with  which  the  city  is  charged  for  its  own  corporate  benefit 
to  be  performed  by  its  own  agents  as  its  own  corporate  act.'' 
This  distinction  is  made  also  in  Ehrgott  v.  Mayor,  96  N. 
Y.,  274,  one  of  the  cases  cited  by  plaintiff.  To  the  extent 
that  the  exemption  of  a  city  from  liability  for  acts  of 
officers  herein  enumerated  affects  the  general  rule  of  liabi- 
lity for  obstruction  of  the  streets  of  the  city  it  must  be  held 
to  be  an  exception  thereto-^an  exception  based  upon  a 
public  poliqr  which  suboixlinates  mere  private  interests 
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to  the  welfare  of  the  general  public     The  judgment  is 
right  and  is 


Affirmed. 


The  other  judges  concur. 


S  aS  M.  E.  Smith  et  al.  y.  Boyer  &  Dayidboh, 

[Filed  June  11, 1892.] 

1.  Attachment :  Osdbb  Dischabgino  :  Retisw.  In  reyiewing 
an  Older  of  the  district  ooart  or  a  jadge  thereof,  discharging  an 
attachment,  the  eridenoe  being  oonflicting,  the  same  presump- 
tion previdls  in  fiivor  of  the  correctness  of  the  ruling  complained 
of,  as  in  cases  of  finding  and  Judgment  upon  a  formal  trial. 

3.  : :  .    The  order  of  a  judge  discharging  an  at- 

tachment in  such  case  will  not  be  disturbed  by  this  court  unless 
it  ii  clearly  against  the  weight  of  eyidence. 

Rehearing  of  case  reported  29  Neb.,  76. 

H,  M,  Snavdy,  and  E.  M.  Bartlett,  for  plaintiffs  in  error. 

O.  M.  Lambertaon,  contra. 

Post,  J. 

The  facts  in  this  case  are  fully  stated  in  the  opinion 
previously  filed,  29  Neb.,  76.  At  the  time  of  the  filing 
of  that  opinion  the  conclusion  was  reached  by  the  court 
.  that  the  order  of  the  district  court  discharging  the  attach- 
ment was  not  sustained  by  the  evidence  and  that  the  judg- 
ment should  be  reversed.  A  rehearing  was  subsequently 
allowed,  and,  with  the  assistance  of  additional  briefs,  has 
been  again  considered. 

It  is  not  necessary  to  discuss  the  question  of  the  validity 
of  the  mortgages  to  Holland  and  the  First  National  Bank 
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of  Indianola.  There  is  no  evidence  in  the  record  which 
tends  to  impeach  either;  nor  is  that  question  put  in  issue 
by  the  motion  to  discharge  the  attachment.  The  only 
question  presented  by  the  motion  is  the  right  of  plaintiffs 
to  an  attachment  against  the  defendants  Boyer  &  David- 
son. Defendants,  at  the  time  of  the  execution  of  the 
mortgages,  were  indebted  to  Raymond  Bros,  exceeding 
$2,000.  For  this  amount  they  executed  their  three  sepa- 
rate notes  and  immediately  confessed  judgment  on  each  in 
the  county  court  of  Bed  Willow  county,  but  refused  to 
confess  judgment  in  favor  of  plaintiffs.  In  addition  to  the 
stock  of  goods  covered  by  the  mortgages  there  is  no  evi- 
dence in  the  record  that  defendants  owned  any  property 
except  the  sum  of  $187.60  due  from  one  McClung,  which, 
after  the  execution  of  the  mortgages,  Boyer,  one  of  de- 
fendants, discounted  for  $175;  a  bill,  the  amount  of  which 
does  not  appear,  due  from  one  Sibbett,  which  was  paid 
September  24  from  the  proceeds  of  a  loan  upon  a  note 
with  Boyer  as  surety,  and  a  trotting  horse  estimated  to  be 
worth  $300  or  $400.  It  is  in  evidence,  however,  that 
Beyer's  wife  claimed  the  horse  in  question  as  her  separate 
property.  The  only  witness  who  claims  any  knowledge 
of  die  facts  testifies  that  Davidson  had  no  property  yrhat- 
ever  aside  from  his  interest  in  the  stock  of  goods.  There 
is  also  evidence  tending  to  prove  that  Boyer  ''run  away'' 
to  Kansas,  but  this  is  denied  by  Mr.  Starr,  one  of  the 
witnesses  for  defendants,  who  testifies  positively  that  Boyer 
remained  in  Indianola  for  two  days  after  the  day  on  which 
he  is  charged  with  having  fled  to  Kansas.  There  is  other 
evidence  in  the  record,  but  the  testimony  tending  to  estab- 
lish the  ground  for  attachment  is  either  denied  by  other 
witnesses  or  explained  in  a  way  which  is  consistent  with 
the  honest  intentions  of  the  defendants. 

The  motion,  to  discharge. raised  a  question  of  fact  to  be 
determined  by  the  district  judge,  and  his  finding  thereon 
should  not  be  disturbed  unless  clearly  against  the  weight 
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of  evideooe.  This  identical  question  was  before  the  court 
in  Britton  v.  Boyetj  27  Neb.,  622,  in  which  it  was  held 
that  the  ruling  of  the  district  judge  in  discharging  the 
attachment  was  supported  bj  sufficient  evidence,  and  the 
order  aforesaid  was  affirmed.  It  has  been  repeatedly 
held  by  this  court  that  the  same  presumption  exists  in 
favor  of  the  correctness  of  the  ruling  of  the  court  or  judge 
upon  a  motion  to  discharge  an  attachment  where  the  evi- 
dence is  conflicting  as  of  any  other  finding  or  judgment. 
{Mayer  t7.  Zingre^  18  Neb.,  458;  Johnson  v.  Steele,  23  Id., 
82.)  Had  the  motion  been  overruled  by  the  district  judge 
it  is  probable  that  his  decision  would  have  been  sustained 
by  an  application  of  the  same  rule  in  view  of  the  conflict- 
ing character  of  the  evidence.  It  is  the  opinion  of  some 
of  the  members  of  the  court  that  the  preponderance  of 
evidence  is  in  favor  of  the  attachment,  but  not  so  clearly 
so  as  to  call  for  a  reversal  of  the  order  discharging  it. 
The  rule  above  stated  is  a  safe  one,  and  justice  is  more  cer- 
tain of  attainment  by  it  than  by  the  trial  of  issues  of  fact 
anew  in  this  court     The  order  of  the  district  court  is 

Affirmed* 
The  other  judges  concur. 


Fbemont,  E.  &  M.  V.  R.  C!o.  v.  Glaus  Mattheis. 

[Filed  June  11,  1892.] 

1.  Eminent  Domain :  Damages:  Statutoby  Remedy  Exclu- 
sive. In  this  state  the  specUl  remedy  proyided  by  statute  for 
determiniDg,  by  oondemnation  proceeding,  the  damage  to  land 
when  a  part  thereof  is  taken  for  right  of  way  purpossi  by  a 
railroad  company,  is  exdnsiye.  (£.  V.  B,  Co,  v.  Fink,  18  Neb., 
82.) 

%t  ;  :  APPBAISEBS:  A  PETITION  FOB  lilE  APFOIlTTMBirT 
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of  a  oommissioD  to  apprnise  damage  for  the  taking  of  property 
for  right  of  way,  which  sets  forth  that  the  petitioner  desires  to 
acquire  a  strip  100  feet  wide  through  a  particular  tract,  and  re- 
fers to  an  accompanying  plat  for  a  more  particular  description,  is 
sufficient* 

Errob  to  the  district  court  for  Douglas  county.     Tried 
below  before  Doah^e,  J. 

John  B,  Hawley  and  B,  T,  White,  for  plaintiff  in  error: 

Plaintiff  having  by  acquiescence  permitted  defendant  to 
tx>nstruct  and  operate  its  railroad  over  his  land,  trespass, 
'ejectment,  or  injunction  will  not  lie.  {Right  v.  Beard,  13 
East  [Eng.],  210;  Hamlin  v.  R.  Cd.,  61  Wis.,  615; 
Jf.  &  N.  R.  Co.  V.  Grange,  63  Wis.,  178 ;  Ooodin  v.  Canal 
Oo.,  18  O.  St.,  169;  St.  Julim  v.  R.  Co.,  33  Am.  &  Eng. 
R.  Cases  [La.],  92;  Pierce,  Railroads,  169;  L.  N.  A.  & 
<7.  R.  Q>.  V.  Soltweddie,  36  Am.  &  Eng.  R.  Cas.  [Ind.], 
.577 ;  KUteU  v.  R.  Co.,  55  Vt,  96.)  Where  the  stat- 
ute gives  the  railroad  company  and  the  land-owner  the 
•equal  right  to  institute  condemnation  proceedings,  that 
remedy  must  be  sought  by  the  land-owner  to  recover  the 
value  of  the  land  taken  and  damages  to  the  remainder  not 
taken.  (Pierce,  Railroads,  178,  224;  1  Rorer,  Railroads, 
^8 ;  Mills,  Em.  Dom.,  sec.  87 ;  R.  V.  R.  Co.  v.  Fink,  1 8 
Neb.,  82;  HuU  v.  R.  Co.,  21  Id.,  374;  B.  &  M.  R. 
Co.  V.  Reinhackle,  15  Id,,  279;  R.  V.  R.  Co.  v.  Fellers,  16 
Id.,  169;  Callidng  v.  Baldwin,  1  Wend.  [N.  Y.],  667; 
ITagg  v.  Worcester,  79  Mass.,  601 ;  Daniels  v.  R.  Co., 
^5  la.,  129;  L.  M.  R.  Co.  v.  WhUacre,  8  O.  St.,  590; 
Hanlan  v.  R.  Co.,  61  Wis.,  521.)  The  condemnation 
proceedings  offered  in  evidence  by  the  defendant  and  ad- 
mitted by  the  court  were  conclusive  upon  the  parties,  and 
estopped  the  plaintiff  from  all  claim  on  account  of  the  mat- 
ters set  forth  in  his  petition.  (Bradley  v.  Steam  Packet  Co. 
-8  Pet  [U.  8.],  107 ;  B.&  P.  R.  Co.  v.  Fifth  Bap.  Ch., 
108  U.  a,  317;   Uline  v.  R.  Co.,  101  N.  Y.,  98;  Ma- 


60  NEBRASKA  REPORTS.         [Vol-  35 

F.,  E.  &  M.  V.  R.  Co.  T.  MattheU. 

hon  V.  R.  Co.y  24  Id.,  659;  Husaner  v.  R,  Co,,  114  Id., 
433;  Powers  r.  Ware,  4  Pick.  [Mass.],  106;  1  Sutherland^ 
Damages,  189,190,  191;  1  Herman,  Estoppel  and  Res 
Adjudicata,  sees.  219,  222;  Haines  v.  Flinn,  26  Neb.,  380 
Gayer  ».  Parker,  24  Id.,  644;  Weber  v,  Morris,  36  N.  J 
L.,  213;  Madden  v.  Smith,  28  Kan.,  799;  Covington  &  C 
Bridge  Co.  v.  Sargent,  27  O.  St.,  233;  Bairdv.  U,  S.,  96 
U.  S.,  430;  2  Beach,  Law  of  Railways,  sees.  818,  824 
Lewis,  Em.  Dom.,  sea  565;  Spaulding  v,  Arlington,  126 
Mass.,  492 ;  Van  Schoick  v.  Canal  Co.,  20  N.  J.  L,,  249 
a  &  A.  R.  Co.  v.  8.  &  N.  W.  R.  Co.,  67  111.,  142 
C,  R.  L  &  P.  22.  Co.  V.  Smith,  111  111.,  363;  White  v.  R 
Q>.,  23  N.  W.  Rep.  [Ind.],  782;  MasUrs  v.  McHolland^ 
12  Kan.,  23;  People  v.  Wasson,  64  N.  Y.,  167;  &ate  v. 
R.  Co.,  29  Neb.,  412.)  If  plaintiff  was  not  satisfied  with 
the  award  in  the  condemnation  case,  his  only  remedy  was. 
by  appeal.  By  his  dismissal  of  his  ap|)eal  he  is  estopped 
to  further  complain.  {Bosland  v.  R.  Co.,  8  la.,  148;  A,y 
T.  &  8.  F.  R.  Co.  V.  Patch,  28  Kan.,  470;  Reisner  v. 
Strong,  24  Id.,  410;  Allison  v.  Commissioners,  54  111., 
170;  M.&  N.  W.  R.  Co.  v.  Woodworth,  32  Minn.,  452  j 
State  V.  G.  I.  &  W.  C.  R.  Co.,  31  Neb.,  209.) 

Switzler  &  Mcintosh,  contra: 

The  facts  do  not  admit  of  the  application  of  the  prinoi« 
pie  of  estoppel  plaintiff  has  not  acquiesced.  (Spofford  v.  R, 
Co.,  66  Me.,  47.)  When  applied  to  private  or  quasi-puh-^ 
lie  corporations,  the  remedy  by  statute  is  cumulative. 
{Qaivfordsville,  etc.,  R.  Co.  v.  Wright,  5  I«d.,  252 ; 
In  re  Buffalo,  78  N.  Y.,  362 ;  Robinson  v.  Mathwick,  5 
Neb.,  255;  Dusenburyv.  M.  U.  Tel.  Co.,  64  How.  Pr.  [N. 
Y.],  206.)  Even  in  the  case  of  public  corporations,  the 
remedy  is  exclusive  only  when  the  statutory  manner  of 
proceeding  has  been  strictly  complied  with.  (Smith  v.  JB, 
Co.,  67  III.,  195;  Hamor  v.  Bar  Harbor,  78  Me.,  133; 
Perry  v.  Worcester,  6  Gray  [Mass.],   546 ;  HtUl  v.  Wesi^ 
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fieldy  133  Mass.,  434;  Spring  v.  Ruaaelly  7  Me.,  273;  Loop 
V.  Chamberlain,  20  Wis.,  146 ;  Hall  v.  Pickerirhg,  40  Me., 
556;  WamesU  Power  Co.  v.  Allen,  120  Mass.,  352;  Bad- 
gerly  v.  Commmioners,  1  Dis.  [O.],  320.)  The  answer  is 
demurrable  and  no  evidence  should  be  received  under  it 
It  does  not  set  forth  the  oath  taken,  the  description  of  the 
land  taken,  or  that  the  land  was  the  same  as  that  involved 
in  this  case.  (Haaen  v.  £.  Co.,  2  Gray  [Mass.],  579; 
Pres.  &  Div.  R,  Co,  v,  Wright,  6  Ind.,  252 ;  Stanton  v.  Henry, 
11  Johns.  [N.  Y.],  133;  Pio  Pico  v.  Oolimaa,  32  Oal., 
578;  Squires  v.  Seward,  16  How.  Pr.  [N.  Y.],  478;  .4ft- 
hau8e  V.  Rice,  4  E.  D.  Smith  [N.  Y.],  348;  Ferris  v. 
Brown,  3  Barb.  [N.  Y.],  105 ;  Haight  v.  Badgdey,  15  Id., 
499 ;  London  v.  Lumber  Co.,  8  S.  Rep.  [Ala.],  281 ;  Natl. 
Docks,  etc,,  Co.  V.  State,  21  Atl.  Rep.  [N.  J.],  570;  Vail 
V.  R.  Co.,  20  N.  J.  L.,  189;  Penn.  R.  Co.  v.  Porter,  29 
Pa.  St,  169;  Jefries  o.  Swampscott,  105  Mass.,  535;  Lew^ 
idon  V.  Co.  Com'rs,  30  Me.,  19 ;  SmUh  v.  R.  Co.,  105  111., 
511.)  The  notice  served  ou  the  land-owner  failed  to  give 
a  description  of  the  land,  to  state  the  time  when  the  com- 
missioners would  appear,  or  to  give  any  description  of  the 
cnts  and  fills,  hence  it  was  fatally  defective.  (Penn.  R.  Co. 
V.  Porter,  29  Pa.  St  168 ;  P.  &  R.  L  R.  Co.  v.  Warner, 
61  III.,  52;  Spoffcyrd  v.  R.  Co.,  66  Me.,  44;  WUson  v. 
Lynn,  119  Mass.,  174.)  An  uppeal  is  no  waiver  of  tres- 
pass, although  the  appeal  may  be  still  pending.  (Stringham 
V.  R.  Co.,  33  Wis.,  471;  Ray  v.  R.  Co.,  4  Neb.,  439; 
Damp  V.  Dane,  29  Wis.,  420).  Plaintiff  could  sue  for  the 
value  of  the  land  and  damages,  and  judgment  in  this  case 
vests  title  in  the  railroad  and  settles  the  controversy,  (i.  & 
O.  N.  R.  Co.  V.  Beaitos,  59  Tex.,  326;  W.  &  W.  R. 
Co.  V.  Fechheimer,  36  Kan.,  45;  Jamison  v.  Springfield,  53 
Mo.,  224;  Sordard  v.  St.  Louis,  36  Id.,  554;  Blesch  v.  R. 
Co.,  43  Wis.,  192;  Stein  v.  Burden,  24  Ala.,  146;  Mitchell 
V.  La  dew,  36  Mo.,  532 ;  Selden  v.  Canai  Co.,  24  Barb. 
[N.  Y.],  362.)     Immature  crops  are  elements  of  damage. 


t 
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(Merreit  v.  B<me,  67  la.,  636;  'OUmore  v.  Pitts,  104  Pa., 
St.,  275;  GUbert  v.  Kennedy,  22  Mich.,  117.) 

Post,  J, 

This  was  an  action  of  trespass  in  the  district  court  of 
Douglas  county.  The  trespass  charged  is  the  construction 
upon  and  through  the  land  of  the  plaintiff  below,  of  the 
railroad  track  of  the  defendant  company,  and  the  appro- 
priation and  use  of  a  part  of  said  premises  for  the  purpose 
aforesaid.  In  his  petition  he  alleges  that  he  has  been  dam- 
aged as  follows:  First — ^Yalue  of  land  taken,  $2,500. 
Second — ^Value  of  growing  crop  (garden  vegetables)  thereon 
$2,000.  Third — ^Damage  to  remainder  of  premises,  $8,000. 
The  defendant  relied  upon  a  prior  condemnation  of  the 
property  taken,  for  the  purpose  of  its  right  of  way,  and 
compensation  paid  therefor.  The  case  was  submitted  to  a 
jury  upon  the  testimony  of  the  plaintiff  and  the  following 
verdict  returned : 

"We,  the  jury  duly  impaneled  and  sworn  to  try  the 
issues  in  this  case  under  the  instruction  of  the  court  and 
the  evidence,  do  find  as  follows: 

"  First — The  land  of  the  plaintiff  not  taken  by  the  de- 
fendant was  damaged  by  reason  of  the  construction  of  de- 
fendant's road  in  the  sum  of  $3,500. 

"Second — We  further  find  that  the  value  of  the  crops 
or  growing  vegetables  wliich  were  destroyed  by  the  de- 
fendant in  the  construction  of  its  said  road  and  which  be- 
longed to  the  plaintiff  was  of  the  sum  of  $1,000. 

"  Third — We  fbrther  find  that  the  total  damage  to  the 
plaintiff  for  crops  or  vegetables  destroyed  by  defendant, 
and  the  damage  to  the  remainder  of  plaintiff's  land,  is  the 
sum  of  $4,500,  which  amount  we  so  assess  in  his  favor. 

Damages $4,500  00 

Interest 840  00 

Total $5,340  00 

"  Pierce  Ryan,  Foreman." 
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A  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  entered  upon  the  verdict  and  the  case  removed 
to  this  court  by  a  petition  in  error.  It  is  neoessaiy  to 
notice  but  a  few  of  the  questions  presented  by  the  record. 
From  the  bill  of  exceptions  it  appears  that  a  petition  bad 
been  previously  presented  to  the  county  judge  of  said 
county  for  the  appointment  of  commissioners  to  assess  the 
damage  to  the  plaintiff  by  reason  of  the  appropriation  of 
the  property  in  question  for  its  right  of  way;  that  in  ac- 
cordance with  the  prayer  of  said  petition  six  disinterested 
freeholders  were  selected  and  sworn  to  assess  the  damage 
as  aforesaid ;  that  said  commissioners  subsequently  and  in 
due  time  personally  examined  said  property  and  assessed 
plaintiff's  damage  at  $960,  as  appears  from  their  report,  as 
follows: 

*'We,  the  undersigned,  disinterested  freeholders  and 
commissioners,  residents  of  Douglas  county,  Nebraska, 
appointed  by  the  county  judge  of  said  county  to  appraise 
the  damages  accruing  to  Clans  Mattheis  by  reason  of  the 
appropriation  of  that  part  of  the  following  desctibed  real 
estate,  taken  for  right  of  way,  side  tracks,  wood  and  water 
stations,  depot  grounds,  and  railroad  purposes,  by  the 
Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Com- 
pany, situated  in  said  Douglas  county,  as  shown  on  the 
plat  and  profile  of  said  railroad  as  submitted  to  us  by  the 
agent  of  said  railroad  company,  and  on  file  in  the  county 
court  for  Douglas  county,  Nebraska,  viz.: 

"A  strip  of  ground  across  the  real  estate  in  the 

and  described  as  follows :  The  south  half  of  the  northeast 
quarter  of  the  southeast  quarter  of  section  thirty-six  (36), 
in  township  fifteen  (15)  north,  of  range  twelve  (12)  east,  of 
the  sixth  principal  meridian,  being  a  strip  of  land  one 
hundred  feet  in  width,  it  being  fifty  (50)  feet  in  width  on 
each  side  of  the  center  line  of  said  railroad  as  surveyed, 
staked  out,  and  located  over  and  across  the  premises  above 
described,  all  as   is   shown  by  the  plat   hereto   attached, 
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marked  'A/  and  made  a  part  hereof,  and  belonging  to 
Claus  Mattheis,  having  been  daly  qualified,  and  having 
each  personally  examined  said  premises  on  the  10th  day  of 
June,  1887,  at  the  hour  of  10  A.  M.,  being  the  day  and 
the  time  mentioned  in  the  notice  filed  with  the  county 
judge,  at  the  office  of  said  county  judge,  in  said  county, 
and  attached  hereto,  find  the  quantity  of  land  taken,  and^ 
the  value  thereof,  as  follows,  to-wit :  one  and  y*^  acres  of 
land  at  $600  per  acre,  amounting  to  the  sum  of  $960,  and 
we  hereby  accordingly  award  and  appraise  the  damages  to 
the  said  owners  thereof  at  the  total  sum  of  nine  hundred 
and  sixty  and  -^^  dollars.'' 

The  amount  named  in  the  report,  to-wit,  $960,  was  de- 
posited by  the  defendant  below  with  the  county  judge  for 
plaintiff's  use  before  entering  upon  the  premises.  The 
latter,  being  dissatisfied  with  the  amount  assessed  in  his 
favor,  undertook  to  appeal  to  the  district  court,  and  filed 
therein  a  transcript  of  the  condemnation  proceeding,  but 
failing  to  give  the  bond  required  by  law  or  have  summons 
issued  wa#  dismissed  for  want  of  prosecution.  Proof  of 
the  above  proceedings  having  been  made  at  the  trial,  the 
court  on  its  own  motion  gave  the  following  instructions,  to 
which  exception  was  taken : 

'^I.  Tliat  the  award  made  by  the  appraisers  of  the  value 
of  the  land,  and  the  return  thereof  into  the  county  court, 
the  record  of  which  has  been  introduced  in  evidence,  is 
binding  upon  the  parties  hereto,  and  that  question  is  not 
and  cannot  be  a  subject  of  inquiry  by  you. 

'^11.  The  appraisers  not  having  made  any  estimate  of 
the  damages  which  the  plaintifi^  sustained  by  reason  of  the 
depreciation  in  value  of  the  remainder  of  his  land  not 
taken  for  right  of  way  nor  for  the  destruction  of  the  crop 
of  vegetables  growing  upon  his  land  at  the  time  of  its 
appropriation  by  the  defendant,  you  will  allow  the  plaintiff 
such  damages  for  such  items  as  the  testimony  satisfies  you 
he  has  sustained,  not  exceeding  the  amount  claimed  in  the 
petition  therefor." 
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It  is  contended  by  counsel  for  plaintiff  in  error  that  the 
court,  having  found  the  condemnation  proceeding  to  be 
valid,  should  have  directed  a  verdict  in  its  favor  on  the 
ground  that  the  statutory  remedy  for  the  assessment  of 
damages  in  such  cases  is  exclusive.  In  this  claim  counsel 
are  sustained  by  the  decisions  of  this  court.  In  i2.  F.  i2. 
Cb.  V.  Fink^  18  Neb.,  82,  it  is  held  that  "The  statutory 
^ mode  of  acquiring  the  right  of  way  and  ascertaining  the 
damage  therefor  is  exclusive  as  to  the  manner  of  assessing 
the  value  of  the  land  taken  with  damage  to  the  residue  of 
the  tract,  but  does  not  include  damage  to  the  possession  by 
the  wrongful  entry  upon  the  land  before  condemnation.^' 
This  case  is  not  claimed  by  defendant  in  error  to  be  within 
the  exception  noted  above,  and  from  an  inspection  of  the 
petition  it  is  apparent  that  it  is  not.  Counsel  for  defend- 
ant in  error  contend  that  the  remedy  by  condemnation  is 
not  exclusive  in  this  case,  and  we  have  devoted  considerable 
time  to  a  re-examination  of  the  question.  A  second  in- 
vestigation has  satisfied  us  of  the  si^ndness  of  the  rule 
stated  in  R.  F.  R.  Co.  v.  Fink^  and  that  this  case  is  within 
both  the  letter  and  reasoning  thereof.  That  case  is  in 
harmony  with  the  views  of  all  text  writers  and  certainly 
of  a  great  majority  of  well  considered  cases  on  the  subject. 
The  following  may  be  cited  as  among  the  many  authorities 
in  point:  Pierce  on  Railroads,  178;  Mills  on  Eminent 
Domain,  sec.  87 ;  1  Rorer  on  Railways,  336 ;  Daniels  v. 
N.  W.  R.  Co.,  35  la.,  129.  In  6  Am.  &  Eng.  Ency.  of 
Law,  604,  it  is  said  ''The  special  remedy  provided  by 
statute  for  determining  the  compensation  for  property  taken 
is  not  cumulative  but  exclusive,  but  where  the  company 
alone  can  take  the  initiative,  the  land-owner  will  not  be 
deprived  of  his  right  of  action  at  common  law.''  In  a 
note  to  the  first  proposition  the  author  cites  as  supporting 
the  text  cases  from  eighteen  different  states. 

It  is  next  insisted  by  counsel  that  the  petition  for  con- 
demnation was  not  sufficient  to  give  the  county  judge  juris- 
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diction,  henoe  th«  rule  above  stated  is  not  applicable.  The 
statutory  remedy  is  as  available  to  the  defendant  in  error 
as  to  the  railroad  company.  And  if  the  condemnation 
proceeding  is  void  for  want  of  jurisdiction  we  can  see  na 
reason,  either  upon  principle  or  authority,  why  the  defend-* 
ant  in  error  should  not  be  required  to  pursue  the  remedy 
specially  provided  for  the  ascertainment  of  his  damage*. 
But  we  think  the  county  judge  had  jurisdiction. 

The  objection  made  to  the  petition  is  that  the  descrip^ 
tion  of  the  land  is  not  sufficiently  specific.  The  all^a- 
tion  of  the  petition  is  "The  right  of  way  one  hundred 
feet  wide  over,  across,  and  through  the  *  *  ^  north- 
east  quarter  of  the  southeast  quarter  of  section  No.  thirty<- 
siz,  townsnip  No.  fifteen,  range  No.  twelve  east,  *  »  * 
all  of  the  above  described  property  being  fully  described 
and  marked  by  red  lines  upon  the  plat  hereto  attached  and 
marked  Exhibit  B  and  made  a  part  hereof.  The  follow- 
ing  named  persons  have  and  claim  title,  ownership,  and 
interest  in  the  above  ^escribed  real  estate,  to-wit,  ♦  ♦  ♦ 
C.  Mattheis.'^  The  exhibit  named  b  a  plat  of  the  prem- 
ises, showing  the  location  of  the  right  of  way,  but  not 
having  marked  thereon  any  notes  showing  the  courses  and 
distances.  The  notice  served  upon  defendant  in  error  de- 
scribes the  property  to  be  condemned  as  follows:  ''A  right 
of  way  one  hundred  feet  wide  over,  across,  and  through 
the  northeast  quarter  of  the  southeast  quarter  of  section 
thirty-six,  township  fifteen,  range  twelve  east,  all  as  sur- 
veyed, staked  out,  and  located  on  said  laud,  all  as  more 
fully  appears  from  the  petition  on  file,"  etc.  The  report 
of  the  commissioners  describes  the  property  substantially 
as  above. 

The  cases  cited  by  defendant  in  error  upon  this  question 
arose  mostly  under  statutes  which  required  an  accurate 
description  of  the  boundaries  by  monuments,  etc.  In 
Vail  f.  Morris  &  Essex  R.  i?.,  21  N.  J.  L.,  189,  and  Nat 
Dock,  etc.,  Co.  V.  Stait,  21  Atl.  Rep.  [N.  J.],  570,  the  statute 


Vol.  36]         JANUABT  TERM,  1892.  67 


F..  B.  A  M.  V.  B.  Oo.  T.  lUttheii. 


zequired  the  commissioners  to  transmit  with  their  award  a 
description  of  the  land,  the  quantity  taken,  by  whom 
owned,  how  situated  and  bounded,  and  described  in  writ- 
ing, to  be  filed  in  the  clerk's  office  and  there  kept  as  a 
public  record.''  It  is  obvious  that  a  technical  description 
is  contemplated  by  this  provision.  The  description  in 
this  case  is  quite  as  definite  as  in  K.  O.  JR.  Cb.  v.  Story^ 
10  S.  W.  Rep.  [Mo.],  203,  where,  under  a  statute  requiring 
a  specific  description,  it  was  held  sufficient.  In  Kusohke 
V.  8t.  Paul,  47  N.  W.  Rep.  [Minn.],  786,  Chief  Justice 
GilfiUan  says:  ''The  notice  was  not  for  the  information  of 
strangers  to  the  property  fronting  on  the  street,  but  of 
owners  and  persons  interested  in  it.  If  it  contained 
enough  in  connection  with  what  they  already  had  notice  of  to 
apprise  them  what  property  was  to  be  taken,  the  purpose 
of  the  notice  was  accomplished."  We  are  satisfied  to  fol- 
low these  authorities.  The  proceeding  under  our  statute 
is  exceedingly  informal,  and  while  it  must  not  be  lacking 
in  any  essential  to  the  jurisdiction  of  the  commissioners, 
we  have  no  occasion  to  follow  the  decisions  under  statutes 
which  prescribe  conditions  to  the  exercise  of  the  right  of 
eminent  domain  not  found  in  ours.  We  agree  with  coun- 
sel that  a  condition  to  the  application  of  the  rule  above 
stated  is  that  the  railroad  company  must  act  in  good  &ith. 
A  corporation  cannot  in  this  way  acquire  property  for  any 
other  purposes  than  those  enumerated  in  the  statutes,  and 
if  it  attempted  to  do  so  the' land-owner  would  have  his  eleo- 
tion  of  remedies.  There  is  nothing  in  this  record,  how- 
ever, from  which  to  impugn  the  motives  of  the  company. 
The  evidence  in  the  record  discloses  that  the  road  was 
built  and  we  have  no  right  to  presume  that  the  land  is 
now  used  for  any  other  purpose  than  that  for  which  it  was 
oondemned. 

Lastly,  it  is  urged  that  it  does  not  appear  that  the  par- 
ties cannot  agree  upon  the  compensation.  The  testimony 
of  the  defendant  in  error  does  not  sustain  the  claim.     It 
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is  apparent  that  he  coald  not  agree  with  the  agent  of  the 
oompany  who  had  the  matter  of  right  of  way  in  oharge. 
The  court  erred  in  giving  the  instructions  set  out  and  in 
not  directing  a  verdict  for  the  defendant  below,  for  which 
the  iudgment  must  be 

Bevebsed. 


The  other  judges  concur. 


Dennis  Cunningham  y.  Francis  C.  Fulleb. 


35     58 
44    8881 

•S   85^  [FiLSD  JUVB  30,  1892.] 

1.  Evidence :  Dbclaratioks  as  to  Title.    The  declarations  of 

a  person  in  the  poaBeflsion  of  property,  as  to  his  title,  are  admisri- 
ble  evidence  against  him  and  all  persona  claiming  under  him. 

2.  .  Had,  That  certain  testimony  set  forth  in  the  opinion  was 
improperly  rejected. 

Z,  An  instruction  asked  by  a  party  which  conforms  to  the  proof  in- 
troduced by  him  should  be  given.  A  party  is  entitled  to  have  his 
case  submitted  to  the  jury  upon  his  theory  as  shown  by  the  eri- 
denoe. 

Erbor  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Onoin  &  McHugh^  for  plaintiff  in  error,  cited,  that  the 
declarations  of  Duncan  as  to  the  ownership  of  the  property 
should  have  been  received :  Doraey  v.  Dorsey^  3  H.  &  J. 
[Md.],  506;  Stficlderv.  Todd,  10  S.  &  R.  [Pa.],  63;  Jadi- 
son  V.  Davis,  5  Cow.  [N.  Y.],  123;  Bird  v.  Smith,  8  Watts 
[Pa.],  434;  Waring  v.  Warren,  1  Johns.  [N.  Y.],  340; 
Ivai  V.  Finch,  1  Taunt.  [Eng.],  142;  Stewart  v,  Cheatham, 
3  Yerg.  [Tenn.],  60;  Smith  v.  Montgomery's  AdmWs,  6 
Monroe  [Ky.],  602;  Forsyth  v.  Kreakbaum,  7  Id.,  97; 
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Ouyv.  HaUy  3  Marphy  [N.  Car.],  150;  Johnson  v.  Patter- 
wn,  2  Hawks  [N.  Car.],  183. 

« 

C  A.  Baldwin  {F.  X.  Weaver  with  him)|  cofntra^  cited : 
1  GreenL,  Ev.,  sees.  109,  110. 

Maxwell,  Ch.  J. 

This  is  a  contest  over  a  building.  The  plaintiff  allies 
that  he  purchased  the  building  for  f  1,300  and  paid  $100 
in  cash ;  the  remaining  $1,200  being  debts  against  the  build- 
ing which  he  assumed ;  that  the  building  had  been  used  for 
a  saloon,  and  the  plaintiff  designed  to  continue  the  use  of 
it  for  that  business;  that  one  Eunis  had  been  in  the  saloon 
before  the  plaintiff  purchased  it  and  one  Duncan  had  an 
interest  in  the  business,  and  the  $1,200  were  to  be  paid  out 
of  the  receipts  of  the  saloon,  upon  the  payment  of  which 
Dnncan  was  to  own  one-third  of  the  building  and  Ennis 
one-third,  the  remaining  third  to  be  in  the  plaintiff;  the 
title,  however,  to  remain  in  the  plaintiff  until  such  pay- 
ments were  made.  The  common  source  of  title  was  Gromer 
&  Yates.  The  defendant  contends  that  Gromer  &  Yates 
sold  the  property  to  Duncan,  from  whom  the  defendant 
purchased  it.  None  of  the  transactions  between  the  plaint- 
iff Ennis  and  Duncan  were  reduced  to  writing.  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  for  the  de- 
fendant, upon  which  judgment  was  rendered. 

The  plaintiff  introduced  testimony  in  support  of  his 
theory  of  his  case,  and  that  the  building  had  been  used  as 
a  saloon  for  some  five  or  six  months  after  the  arrangement 
above  spoken  of  was  made,  aud  about  $600  of  the  indebt- 
edness had  been  paid,  when  the  custom  of  the  saloon  fell 
off  and  the  business  was  unprofitable  and  both  Ennis  and 
Duncan  quit  the  saloon.  Soon  after  this  Duncan  made  a 
bill  of  sale  of  the  property  in  controversy  to  the  defend- 
ant, and  upon  this  bill  of  sale  he  bases  his  claim  of  title 
to  the  property. 
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On  the  trial  of  the  cause  the  plaintiff  offered  *'to  prove 
by  the  plaintiff  that  subsequent  to  the  time  when  this  wit- 
ness went  into  possession  of  the  property,  as  testified  to  hy 
him,  and  after  the  $600  were  paid,  as  testified  hy  him,  out 
of  the  proceeds  of  the  business  of  this  saloon  upon  tl.e 
debts  assumed,  as  testified  by  him,  that  he,  George  W* 
Duncan,  in  a  conversation  with  this  witness,  admitted  that 
hj  would  become  the  owner  of  one- third  of  the  property 
in  controversy  when  the  debts  so  assumed  were  paid  out  of 
the  proceeds  of  said  business.'^  This  was  objected  to  od 
behalf  of  the  defendant,  and  the  objection  sustained,  to 
which  exceptions  were  taken.  In  this  we  think  the  court 
erred.  The  declarations  of  a  person  in  the  possession  of 
land  as  to  his  title  are  admissible  evidence  against  him  and 
all  persons  claiming  under  him.  {Jackson  v.  Bard^  4 
Johns.  [N.  Y.],  230 ;  Dorsey  v.  Dorsey^  3  Har.  &  Johns* 
[Md.],  426;  Stricklerv.  Todd,  10  8.  &  R.  [Pa.],  63;  Jack-^ 
son  r.  Davis,  5  Ck)w.  [N.  Y.],  123;  Oorbin  v.  Jackson,  14 
Wend.  [N.  Y.],  619 ;  Bird  v.  Smith,  8  Watts  [Pa.],  434.) 
This  principle  is  applicable  to  personal  property  {Durham 
V,  Shannon,  116  Ind.,  403),  and  was  recognised  by  this 
court  in  Campbell  v.  Holland,  22  Neb.,  687. 

Second — The  plaintiff  offered  to  prove  that,  by  the  terms 
of  the  agreement  between  the  plaintiff  Ennis  and  Duncan, 
the  plaintiff  was  to  be  personally  and  exclusively  respon- 
sible for  all  that  portion  of  the  $1,200  indebtedness  re- 
ferred to  which  would  not  be  paid  off  by  the  proceeds  oi 
the  saloon  business.  This  offer  w&s  objected  to  and  the 
testimony  excluded.  In  this  we  think  the  court  erred. 
The  plaintiff  should  be  permitted  to  offer  such  proof  as  he 
may  have  in  support  of  his  theory  of  the  case.  '  The  con- 
tract being  verbal,  the  proof  necessarily  must  be  so,  and 
the  court  should  permit  full  inquiry  into  the  facts  of  the 
case. 

Third — The  plaintiff  asked  the  court  to  give  the  follow- 
ing  instruction:    ''The  court  instructs  you   that  if  you 
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believe  from  the  evidence  in  this  case  that  the  property  in 
question  was  purchased  from  Gromer  &  Yates  by  Dennis 
Cunningham,  John  Ennis,  and  George  W.  Duncan,  under 
the  agreement  that  the  ownership  of  the  property  in  ques- 
tion was  to  be  and  remain  in  Dennis  Cunningham  until  the 
proceeds  of  the  business  carried  on  with  the  property  should 
pay  the  debts  thereof,  and  if  you  further  believe  from  the 
evidence  in  this  case  that  said  proceeds  of  said  business  did 
not  pay  the  debts  thereof  before  the  bringing  of  this  suit, 
then  and  in  that  case  Dennis  Cunningham  was,  at  the  time 
of  bringing  this  suit,  the  owner  of  the  property  in  contro- 
versy." This  was  refused,  to  which  exceptions  were  duly 
taken.  In  this  we  think  the  court  erred.  This  instruction 
conformed  to  the  plaintiff's  theory.  He  had  introduced 
proof  in  support  of  this  view  of  the  case,  and  the  jury 
should  have  been  told  directly  what  the  effect  would  be  if 
they  found  this  evidence  to  be  true.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remauded  for  fur- 
ther proceedings. 

ReVEBSED  AST)  BEMANDED. 

The  other  judges  concur. 


The  Omaha  Auction  &  Storage  Co.  et  al.  v.  Har- 

RiET  Rogers. 

[FiLKD  Junk  30,  1892.] 

1«  Opinion  Evidence:  Yalux.  A  penon  who  has  %  general 
knowledge  of  the  value  of  honsehold  goods  may  testify  as  to 
sacb  yalae  although  he  may  not  have  dealt  in  goods  of  that  kind. 
(Rogers  on  Expert  Testimony,  sec  152.) 

U,  Mortgages :  Satisfaction:  Conysrsion  bt  Mobtgaoes.  A 
mortgagee,  after  dne  notice,  may  sell  a  sufficient  amount  of  the 
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mortgaged  propertj  to  satisfy  the  mortgage  debt;  bat  if  he  sell 
more  than  sufficieot  to  satisfy  the  same  and  costs  necessarily 
incurred ,  he  will  be  liable  for  conyersion  of  such  excess. 

J3.  Instruotions,  set  oat  in  the  opinion,  hM,  to  be  a  correct  8tat»> 
ment  of  the  law. 

EfiROR  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

Cavanagh  &  Thomas,  for  plaintiff  in  error^  cited :  Eng- 
aier  v.  Slate,  11  Neb.,  642 ;  Holmes  v.  Bailey,  16  Id.,  305; 
Ahlman  v.  Meyer,  19  Id.,  6S;  Holmes  v.  Bell,  3  Cush. 
[Mass.],  322;  K  E.  Mfg.  See.  Co.  v.  Aughe,  12  Neb.,  506; 
FerHns  v.  Conant,  29  111.,  184. 

J.  W.  West,  contra,  cited:  Charter  v.  Stevens,  3  Denio 
[N.  Y.],  33. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error  to 
recover  from  one  Octave  Bouscaren  the  value  of  certain 
household  goods  sold  under  an  alleged  foreclosure  of  a 
chattel  mortgage.  The  plaintiffs  in  error  (defendants  below) 
alleged  in  their  answer  that  the  goods  were  sold  under  a 
chattel  mortgage  executed  by  Mrs.  Rogers  to  one  named 
Conalline,  which  mortgage  was  assigned  to  Bouscaren. 
Mrs.  Rogers  in  her  reply  alleges  usury  in  the  transaction  in 
which  the  chattel  mortgage  was  given,  and  a  tender  of  the 
amount  lawfully  due  thereon  prior  to  the  sale.  The  cause 
was  submitted  to  a  jury,  which  returned  a  verdict  in  favor 
of  Mrs.  Rogers  for  the  sum  of  $408.02,  upon  which  judg- 
ment was  rendered. 

The  chattel  mortgage  is  as  follows ; 

"This  indenture,  made  the  25th  day  of  June,  A.  D. 
1888,  between  Mrs.  G.  C.  Rogers,  party  of  the  first  part, 
and  G.  Conalline,  party  of  the  second  part, 

"  Wituesseth,  That  said  party  of  the  first  part,  in  con- 
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sideration  of  |97.50  in  hand^  has  bargained  and  sold,  and 
bj  these  presents  do  grant  and  convey,  unto  the  said  party 
of  the  second  part  the  following  described  goods,  chattels, 
and  property,  to-wit:  One  bedroom  set,  composed  of 
marble  top,  black  walnat,  washstand,  dresser,  and  bed; 
three  oil  paintings ;  one  marble  top  center  table;  one  large 
mirror;  one  upholstered  black  walnut  sofa;  one  uphol- 
stered rocking  chair;  one  black  walnut  upholstered  arm 
chair;  one  eane  rocking  chair;  one  bronze  clock;  one 
set  antique  oak  bedroom  furniture,  composed  of  bed,  wash- 
stand,  and  dresser,  together  with  all  chairs,  bedding,  eta; 
one  No.  3  Silvia  stove,  not  sold ;  and  all  carpets,  orna- 
ments, rugs,  and  personal  property  of  any  description  con- 
tained in  the  house  known  as  1211  Dodge  street,  Omaha, 
Nebraska,  and  agreed  to  be  kept  on  such  premises;  to- 
gether with  all  the  appurtenances  and  all  the  estate,  title, 
and  interest  of  the  said  party  of  the  first  part  therein. 

*^  The  condition  of  the  above  sale  is  such,  that  whereas 
the  said  party  of  the  first  part  has  executed  and  delivered 
to  the  said  party  of  the  second  part  certain  promissory 
note  of  even  date  herewith,  payable  in  ninety  days,  and 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum  after 
maturity : 

"  Now  if  the  said  party  of  the  first  part  shall  well  and 
truly  pay  unto  the  said  party  of  the  second  part  the  said 
note  and  interest  thereon  according  to  the  tenor  and  effect 
thereof,  then  this  conveyance  shall  be  void ;  otherwise  to 
be  and  remain  in  full  force  and  effect.  But  in  case  the 
said  party  of  the  first  part  shall  fail  to  pay  the  full  amount 
of  said  promissory  note,  principal  and  interest,  according  to 
the  tenor  and  effect  thereof,  then,  in  that  case,  the  said 
party  of  the  second  part  is  hereby  authorized  and  empow- 
ered to  take  possession  of  the  above  described  property 
and  sell  the  same  at  public  sale,  after  giving  twenty  days' 
notice  of  such  sale  by  advertisement  thereof  in  some  news- 
paper published  in  said  county  of  Douglas;  and  after  pay- 
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ang  all  the  costs,  charges,  and  expenses  of  every  nature 
incurred  in  and  about  the  collection  of  said  note,  simll  ap- 
ply the  remaining  proceeds  of  said  sale  in  payment  of  said 
note,  principal  and  interest,  and  pay  over  the  surplus,  if 
any  there  be,  to  the  said  party  of  the  first  part. 

"  It  is  hereby  expressly  agreed  that  the  said  party  of 
the  second  part  shall  have  the  right  at  any  time,  at  his 
election,  to  take  possession  of  the  above  described  property 
and  hold  the  same. 

<'  Witness  my  hand  the  day  and  year  first  above  written. 

**  Mbs.  G.  C.  Rogers. 
**  In  presence  of 

"O,  BOUSCAREN.'* 

The  goods  were  sold  under  mortgage  on  the  23d  of 
April,  1889. 

The  testimony  of  Mrs.  Rogers  is  that  she  borrowed  $76 
from  Bouscaren  and  executed  a  note  and  mortgage  to  him 
for  $97.50,  due  in  three  months,  that  she  made  various 
payments  during  the  ensuing  nine  months,  amounting  in 
nil  to  $69.  Bouscaren  testifies  that  he  made  the  loan,  that 
he  was  not  certain  as  to  the  exact  amount,  but  he  thought 
he  loaned  $90.  He  admits  that  in  any  event  the  loan  was 
grossly  usurious.  He  also  admits  receiving  $65  as  pay- 
ment on  the  debt  before  the  foreclosure  of  the  mortgage. 
The  note  and  mortgage  seem  to  have  been  taken  in  the  name 
of  Conalline  to  enable  Bouscaren  to  claim  that  he  was  an 
innocent  purchaser  thereof. 

The  first  objection  made  by  the  plaintiff  in  error  is  that 
Mrs.  R(^rs  was  not  competent  to  testify  as  to  the  value 
of  the  goods.  It  is  true  she  was  not  dealing  in  goods,  but 
her  testimony  shows  that  she  was  acquainted  with  goods 
of  this  character  and  knew  something  of  their  value.  Her 
first  statement  as  a  witness  was  that  she  knew  the  value  of 
the  goods,  and  her  cross-examination  failed  to  show  that 
she  did  not  possess  sufficient  knowledge  to  testify  as  to 
their  value.     Her  testimony  is  fair,  and  while  she  did  not 
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profess  to  be  a  dekler  in  second-hand  goods  she  did  show  a 
«uffieient  knowledge  to  entitle  her  to  testify  as  to  the  value. 
(Rogers  on  Expert  Testimony  [2d  Ed.],  sec  152. 

Second — It  is  claimed  that  there  was  no  conversion  of 
the  goods  shown.  We  think  differently,  however.  It  is 
admitted  that  considerable  more  goods  were  sold  than  were 
necessary  to  satisfy  the  debt.  Where  such  is  the  case,  the 
mortgagee  is  liable  for  the  conversion  of  the  goods  so  un- 
necessarily sold.  (Charter  p.  Stevens,  3  Denio  [N.  Y.],  34.) 

Third — Objections  are  made  to  instructions  1  and  2 
given  by  the  court  on  its  own  motion.  The  instructidns, 
however,  should  be  considered  as  a  whole,  and  when  so 
tx>nBidered,  they  are  unobjectionable.     They  are  as  follows : 

''This  action  is  brought  by  the  plaintiff  to  recdver  dam- 
ages which  she  claims  to  have  sustained  by  reason  of  the 
alleged  wrongful  conversion  by  the  defendants  of  the  prop- 
erty of  the  plaintiff.  The  defendants  allege  as  a  defense 
to  the  action : 

"First — That  the  goods,  for  the  alleged  wrongful  con- 
version of  which  this  suit  is  brought,  were  stored  with  the 
-defendant.  The  Omaha  Auction  &  Storage  Company  was 
to  have  a  first  lien  on  the  goods  for  storage  charges,  and 
that  such  charges  were  not  paid,  except  the  sum  of  ^2. 

"Second — ^That  a  chattel  mortgage  had  been  given  by  the 
plaintiff  to  one  6.  Conalline,  which  had  been  assigned  to 
O.  Bouscaren,  who  took  possession  of  the  property  and  sold 
the  same  at  public  auction ;  that  the  defendant  Creighton 
acted  as  the  auctioneer  at  said  sale,  and  that  the  proceeds  of 
the  sale  were  applied  to  the  payment  of  the  balance  due  for 
storage  of  the  goods*  to  the  Omaha  Auction  &  Storage 
Company  and  to  the  expenses  of  the  sale,  and  to  the  amount 
remaining  due  under  the  mortgage,  and  that  the  goods  sold 
for  all  they  were  worth, 

"The  plaintiff  for  reply  admits  that  the  goods  were  sold 
tinder  a  chattel  mortgage,  but  she  alleges  that  the  mortgage 
was  given  by  her  to  secure  a  loan  of  money  made  by  de- 
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fendant  Bouscaren  to  her,  and  that  for  said  loan  the  de« 
fendant  Bouscaren  received  a  greater  rate  of  interest  than 
was  allowed  by  law,  and  that  of  the  amount  so  loaned  no 
more  than  the  sum  of  $6  remained  due  thereon  at  the  time 
of  sale,  and  that  such  sum  was  tendered  to  the  defendant 
before  the  sale,  and  that  the  amount  due  for  storage  of  the 
goods  with  the  Omaha  Auction  &  Storage  Company  had 
been  tendered  to  such  company  before  the  sale. 

"You  are  instructed: 

"I.  It  will  be  your  duty  to  inquire,  First,  whether  or 
not  there  was  usury  in  the  transaction  between  the  plaintiff 
and  Bouscaren;  and  if  you  find,  under  the  testimony,  there 
was  usury,  then  he,  Bouscaren,  would  be  entitled  to  claim 
under  his  mortgage  only  the  amount  he  had  actually 
loaned  to  the  plaintiff  without  interest,  and  she,  the  plaint* 
iff,  would  be  entitled  to  claim  as  a  credit  upon  such 
amount  of  principal  any  payments  which  she  may  have 
made. 

"II.  Upon  the  basis  above  given  in  the  previous  in- 
struction, you  will  ascertain  from  the  testimony  the 
amount  which  was  due  to  Bouscaren  at  the  time  of  the 
sale  under  his  mortgage,  and  to  satisfy  such  amount,  with 
the  expenses  of  the  sale,  he,  Bouscaren,  was  entitled  to  sell 
so  much  of  the  goods  covered  by  the  mortgage  as  was  nec- 
essary for  that  purpose.  But  if  he  sold  any  more  of  such 
goods  than  was  necessary  to  satisfy  the  amount  legally  due 
him  under  his  mortgage,  with  the  expenses  of  the  sale,  he 
would  be  liable  for  the  fair  market  value  of  such  goods  so 
sold  in  excess  of  the  amount  required  in  this  action. 

"III.  If  you  shall  find  from  the  testimony  that  any 
amount  which  may  have  been  due  for  storage  of  the  goods 
to  the  defendant,  the  Omaha  Auction  &  Storage  Company, 
was  tendered  by  the  plaintiff  to  the  company  or  its  agent, 
then  the  defendants  were  not  justified  in  selling  the  goods 
for  such  charge  for  storage,  provided  you  find  froni  the 
testimony  that  such  tender  was  kept  good  by  the  plaintiff 
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by  retaining  the  same  for  such  company^  and  80  notifying 
it  that  the  amount  was  subject  to  its  demand. 

''  IV.  Ify  under  the  foregoing  instructions,  you  iSnd  for 
the  plaintiff,  yon  will  ascertain  from  the  testimony  the 
fair  market  value  of  such  of  the  goods  as  were  sold  after  a 
sufficient  amount  had  been  realized  to  satisfy  the  amount 
due.  under  the  chattel  mortgage,  with  the  expenses  of  the 
sale,  and  upon  that  amount  compute  interest  at  the  rate  of 
seven  per  cent  per  annum  from  the  date  of  the  commence- 
ment of  this  action,  to- wit.  May  23,  1889,  up  to  the  first 
day  of  this  term,  September  22,  1890. 

'^  V.  You  are  instructed  that  under  the  laws  of  this 
state,  as  provided  by  statutory  enactment,  where  a  note  is 
given  for  a  loan  of  money,  and  for  the  use  thereof  a  sum 
of  money  is  received,  reserved,  or  contracted  for  by  the 
lender  exceeding  a  rate  of  ten  dollars  per  year  upon  one 
hundred  dollars,  then  such  a  note  is  an  usurious  contract 
and  the  lender  can  only  recover  the  principal  without  in- 
terest, and  if  any  interest  shall  have  been  paid  by  tlie 
borrower  thereon,  then  the  sum  or  sums  so  paid  are  to  be 
credited  upon  the  principal. 

'^  Second — If  you  find  from  the  evidence  that  the  chattel 
mortgage  under  which  defendants  justify  themselves  in  the 
sale  of  the  goods  in  controversy  was  given  to  secure  an 
usurious  note,  as  defined  in  these  instructions,  and  if  you 
further  find  from  the  evidence  that  plaintiff  has  paid  any 
sum  or  sums  thereon  as  interest  or  otherwise,  and  if,  after 
deducting  said  sum  or  sums  of  money  so  paid,  if  any  such 
there  were,  from  the  sum  of  money  which  plaintiff  actually 
received  upon  said  note,  you  find  that  there  was  still  a  bal- 
ance due  Upon  said  note,  and  if  you  further  find  that  de- 
fendants, in  selling  said  goods  under  said  chattel  mortgage, 
sold  the  same  in  parcels,  then,  upon  such  a  state  of  facts, 
the  court  instructs  you  that  after  having  sold  such  a  part 
of  said  goods  as  realized  a  sum  of  money  sufficient  to  pay 
any  such  balance,,  if  any  such  there  was,  together  with  all 
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costs  incurred  in  keepings  advertising,  and  selling  said 
goods,  then  the  said  mortgage  lien  was  extinguished  as  to 
the  goods  remaining  nnsold,  and  the  selling  of  other  of 
said  goods  under  said  chattel  mortgage  was  in  law  a  con- 
version of  the  same,  for  the  value  of  which  defendants  are 
liable  to  plaintiff." 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that 
the  question  of  usury  can  be  raised  only  in  an  action  to 
collect  the  interest  The  statute  does  not  prescribe  the 
nature  of  the  action  in  which  the  defense  of  usury  may 
be  made  and  the  court  has  no  right  to  do  so.'  The  defend- 
ant took  possession  of  the  goods  and  was  entitled  to  a  suf- 
ficient amount  to  satisfy  his  legal  claim  for  the  money 
loaned  and  no  more.  He  took  possession  and  sought  to 
appropriate  all  the  property  to  his  own  use.  The  amount 
of  his  claim  is  put  in  issue  by  the  pleadings  and  testimony 
received  thereunder  and  was  properly  submitted  to  the 
jury.  The  right  to  sell  for  the  storage  is  not  claimed  by 
the  plaintiff  in  error.  There  is  no  error  in  the  record  and 
the  judgment  is 

Affirmed. 


The  other  judges  concur. 
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City  of  Omaha  v.  Fredericka  Jensen. 

[FiLSD  JUNB  30,  1892.] 

1.  Municipal  Corporations:  TJnsafe  STBBEts.  Where  m 
excavation  is  made  in  a  public  street  under  contract  with  the 
city  authorities,  such  city  cannot  shift  the  responsibility  for 
keeping  its  streets  in  a  safe  condition  onto  a  contractor  and  thus 
relieye  itself  from  liability  for  neglect  to  erect  proper  barriers 
to  prevent  accidents  by  falling  into  such  excavation.  It  may 
no  doubt  "require  a  contractor  to  indemnify  it  against  loss  oo- 
caeioned  by  such  accidents. 
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2.  :  :  Notice.    Where  a  city  caoaes  an  ezcayatioa  to 

be  made  in  a  pablic  street  it  cannot  plead  want  of  notice  of  the 
£ftilare  to  errect  barriero  to  preTent  accidents  by  falling  into  the 
excavation.  It  is  its  daty  to  see  that  snch  borrien  are  erected 
and  kept  np. 

3.  Evidenoe:   Testimoits-   of  Absent  Witness   at   Fobmeb 

Tbial.  Where  a  witness  has  testified  Qn  a  former  trial  of  the 
case,  and  his  testimony  reduced  to  writing  in  open  conrt  by  the 
stenographic  reporter,  and  the  witness  is  absent  from  the  state, 
snch  testimony,  if  otherwise  competent,  is  admissible  in  evidence; 
and  an  objection  **  that  no  sufficient  cause  has  been  shown  for 
the  reading  of  that  testimony  "  is  not  an  objection  to  the  mode 
of  certifying  the  same,  and  was  properly  OTcrruled. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

A.  J.  PoppUston,  for  plaintiff  in  error : 

The  court  erred  in  refusing  the  instruction  asked.  (Dil- 
lon, Munic.  Corp.,  sec.  1015 ;  Qraig  v.  Sedaliay  63  Mo., 
417;  Broum  v.  G/aagoWy  57  Id.,  157;  Cooley,  Torts,  745 
and  cases  cited.)  The  court  erred  in  admitting  the  testi- 
mony of  Nels  Christensen.  {Spielman  v.  Flynn,  19  Neb., 
346.) 

Qmndl  &  Ivea,  contra  : 

The  city  is  not  relieved  of  its  liability  by  virtue  of  its 
contract  with  Thompson,  the  contractor.  (PcUmer  v.  Lin- 
eolfiy  6  Neb.,  137;  Lincoln  v.  Walker,  18  Id.,  248;  J/o- 
AlUster  v.  Albany,  23  Pac.  Rep.  [Ore.],  845.)  No  notice, 
either  actual  or  constructive,  of  the  dangerous  condition  of 
the  street  is  required.  {City  of  Birmingham  v.  McOrary,  4 
8.  Rep.  [Ala.],  630;  Britsso  v.  Buffalo,  90  N.  Y.,  679; 
Hanniford  v.  Kansas,  15  S.  W.  Rep.  [Mo.],  753;  Spring- 
field  r.  Le  Claire,  49  111.,  476';  Chicago  v.  Johnaon,63  111., 
91.)  There  are  three  fatal  objections  to  the  consideration 
of  the  alleged  error  relating  to  Christensen's  testimony:  It 
was  not  pointed  out  during  the  trial.     It  was  not  even  in 
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the  most  remote  and  general  waj  embraced  in  the  motion 
for  a  new  trial.  It  is  not  assigned  in  the  petition  in  error. 
{Dietrichs  v.  R.  Cb.,  13  Neb.,  48 ;  JB,  F.  J2.  Co.  v.  Hayes, 
Id.,  491 ;  Yatea  v.  Kinney,  25  Id.,  122.) 

Maxwell,  Ch.  J, 

The  defendant  in  error  brought  an  action  against  the 
city  of  Omaha'  to  recover  for  personal  injuries  caused  bj 
falling  into  an  excavation  in  that  city,  which  was  n^li- 
gently  left  witliout  guards  or  other  protection.  The  city 
pleads  two  defenses:  First,  tint  the  injury  was  caused  by 
the  negligence  of  the  party  injured ;  and,  second,  that  the 
sewer  trench  described  in  plaintiff's  petition  was  at  said 
date  being  constructed  under  a  contract  made  to  the  lowest 
bidder  as  provided  and  required  by  the  charter  of  the  city 
of  Omaha  in  that  regard,  and  under  and  by  virtue  of  the 
terms  of  said  contract  the  contractor  was  to  erect  and  main- 
tain the  necessary  guards,  signals,  and  protection  on  and 
around  said  work,  so  as  to  prevent  the  danger  of  accidents 
to  travelers  upon  the  street,  and  that  under  and  by  virtue 
of  the  terms  of  said  contract,  the  defendant,  the  city  of 
Omaha,  had  nothing  whatever  to  do  with  the  maintaining 
of  such  guards,  signals,  and  protections,  and  the  defendant 
further  saith  that  it  had  no  knowledge,  directly  or  otherwise, 
that  the  contractor  was  not  maintaining  the  necessary  and 
proper  guards,  signals,  or  protection,  and  that  the  defend- 
ant did  not  have  notice  that  such  signals,  guards,  or  protec- 
tions were  not  maintained  by  said  contractor."  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of 
Mrs.  Jensen  for  the  sum  of  $2,000,  on  which  judgment 
was  rendered. 

It  is  contended,  first,  that  the  city  was  not  liable,  for  the 
reason  that  the  proof  shows  that  it  had  expressly  stipulated 
with  the  contractor  that  he  should  place  guards  around  the 
excavation,  and  that  it  had  no  actual  notice  of  his  failure 
to  supply  them,  and  that  the  danger  had  not  existed  a  suf- 
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ficient  length  of  time  to  charge  the  city  with  the  implied 
notice.  The  attorney  for  the  city  thereupon  requested  the 
court  to  give  the  following  instruction:  "The  jury  are  in- 
structed that  under  the  terms  and  conditions  of  the  con- 
tracty  introduced  in  evidence  by  the  defendant,  under  which 
the  sewer  was  being  constructed,  the  city  is  not  liable  in 
damages  to  the  plaintiff  for  the  failure  of  the  contractor  to 
place  or  maintain  guards  or  signals,  unless  you  find  from 
the  evidence  that  the  city,  by  and  through  its  officers,  had 
actual  knowledge  that  guards  or  signals  were  not  put  up 
over  the  sewer  as  a  warning  to  travelers  on  that  part  of 
the  street.  Whereas  this  sewer  trench  had  been  dug  on 
the  very  day  of  the  happening  of  the  accident,  you  are  in- 
structed, as  a  matter  of  law,  that  the  want  of  signals  or 
guards  upon  that  evening  had  not  existed  for  a  sufficient 
length  of  time  to  constitute  constructive  or  presumptive 
notice  to  the  city  that  the  sewer  was  left  unguarded  and 
unprotected,  so  there  could  be  no  recovery  in  this  case  un- 
less the  plaintiff  has  proven  that  the  city,  through  its 
proper  officers,  did  have  actual  knowledge  that  the  con- 
tractor had  omitted  to  put  up  the  proper  signals  or  guards, 
and  that  after  such  knowledge  had  come  to  the  officers  or 
its  proper  agents,  they  had  length  of  time  to  see  that  the 
same  were  put  up  l)efore  the  accident  happened.  You  are 
further  instructed  that  the  plaintiff  does  not  claim  to  have 
introduced  any  evidence  to  prove  that  any  officers  of  the  city 
of  Omaha  had  any  actual  knowledge  that  guards  and  signals 
were  not  put  up  by  the  sewer  trench,  you  should  therefore 
find  for  the  defendant.'^  This  the  court  refused  to  give,  to 
which  exceptions  were  duly  taken.  In  this  there  was  no  error. 
Where  the  injury  is  the  result  of  the  work  itself,  however 
skillfully  performed,  and  not  in  the  manner  of  performance, 
the  city  will  be  liable  for  an  injury  sustained  by  a  party  in 
the  exercise  of  due  care;  in  other  words,  where  the  obstruc- 
tion or  defect  which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agrees  or  is  authorized 
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to  do,  the  person  who  causes  the  obstruction  or  defect  will  be 
liable.  Thus,  suppose  the  city  caused  a  ditch  to  be  dug 
across  the  street  and  the  same  should  be  left  open  and  un^ 
guarded,  the  city  cannot  plead  as  a  defense  that  the  con* 
tractor  agreed  to  keep  guards  around  the  ezcavatioDi  be* 
cause  it  cannot  surrender  its  control  of  the  streets  so  as  to 
relieve  it  from  liability.  {Palmer  v.  City  of  Lincoln^  5  Neb., 
136;  MoAUUter  v.  Albany y  23  Pac.  Rep.  [Ore.],  845;  ^orr^ 
V.  Utiea,  17  N.  Y.,  108;  Bobbins  v.  Chicago,  4  Wall.  [U. 
S.],  679 ;  arclevUle  v.  Nmding,  41  O.  St.,  469.) 

In  the  case  last  cited  it  is  said :  "  The  relation  between 
the  city  and  Barndt  was  clearly  that  of  employer  and  inde- 
pendent  contractor,  and  the  rule  is  generally  that  for  inju« 
ries  occurring  in  the  progress  of  work  carried  on  by  parties 
in  that  relation,  the  contractor  alone  is  liable.  But  thia 
liability  is  limiied  to  those  injuries  which  are  collateral  ta 
the  work  to  be  performed  and  which  arise  from  the  n^li<« 
gence  or  wrongful  act  of  the  contractor  or  his  agents  or 
servants.  Where,  however,  the  work  to  be  performed  ia 
necessarily  dangerous,  or  the  obligation  rests  upon  the  em^ 
ployer  to  keep  the  subject  of  the  work  in  a  safe  oonditioa 
the  rule  has  no  application.  This  distinction  has  been 
taken  in  this  state  in  a  number  of  cases :  Carman  v.  Rail" 
road  Co.,  4  O.  St.,  399;  Tiffin  v.  McCoimack,  34  Id.,  638; 
Hughes  v.  Railway  Co,,  39  Id.,  461 ;  and  elsewhere  in  Me^ 
Cafferiy  v.  Railroad  Co,,  61  N.  Y.,  178;  Prentiss  r.  Boa- 
ton,  112  Mass.,  43;  City  of  Logansport  v,  Dick,  70  Ind., 
66 ;  CrawfordsviUe  v.  Smith,  79  Id.,  308 ;  Robbins  v,  Chi* 
cago,  4  Wall.  [U.  S.],  657. 

In  this  case  the  cistern  contracted  for  was  to  be  built  in 
a  street,  and  to  be  eighteen  feet  wide  and  twenty  feet  deep- 
Such  an  excavation  in  a  street,  unless  protected  to  guard 
persons  and  animals  using  the  street  from  falling  into  it^ 
was  necessarily  dangerous.  The  city  was  under  the  statu^ 
tory  obligation  at  the  time  of  the  accident  to  keep  its  streets 
open,  iu  repair,  and  free  from  nuisance,  and  it  could  not 
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cast  this  duty  upon  a  contractor,  so  as  to  relieve  itself  from 
liability  to  one  who  should  receive  an  injury.  It  is  pri- 
marily liable  for  an  injury  resulting  from  such  dangerous 
plaoe  in  a  street.  No  doubt  a  city  may  require  a  contractor 
to  indemnify  it  against  loss  for  damages  caused  by  his  neg- 
ligence in  the  performance  of  the  work,  but  that  question 
is  not  before  us. 

Second — It  is  claimed  the  city  is  not  liable,  because  it 
had  no  notice,  either  actual  or  constructive.  In  a  case  of 
this  kind  no  notice  is  necessary.  The  city  had  authorized 
the  excavation  in  question  and  it  was  its  duty  to  see  that 
the  proper  guards  were  placed  around  it. 

Third — ^It  is  claimed  that  the  court  erred  in  admitting 
the  testimony  of  Nels  Christensen.  It  appears  from  the 
record  that  Christenaen's  testimony  had  been  taken  by  the 
court's  stenographic  reporter  on  a  former  trial  of  this  case. 
This  testimony  was  objected  to  ^'for  the  reason  that  no 
sufficient  cause  has  been  shown  for  reading  that  testimony.'' 
The  objections  were  overruled  and  the  testimony  admitted. 
In  this  it  is  claimed  there  is  error,  and  we  are  referred  to 
the  case  of  Spidman  v.  Flynn^  19  Neb.,  342.  In  that  case 
it  was  held  that  a  certified  copy  of  the  stenographic  re- 
porter's record  of  proceedings  in  the  district  court  is  admis- 
sible in  all  cases  where  the  original  would  be.  That,  we 
think,  is  a  correct  statement  of  the  law  on  that  point.  In 
the  case  at  bar  Christensen  is  shown  to  have  been  absent 
from  the  state,  and  his  testimony  on  a  former  trial,  if  other- 
wise unobjectionable,  is  admissible.  The  objection  is  not 
to*  the  mode  of  certifying  the  evidence.  Had  it  been,  as 
the  stenographic  reporter  was  present  in  court,  no  doubt  he 
would  have  made  the  proper  certificate.  The  objections 
were  properly  overruled.  There  is  no  error  in  the  record 
and  the  judgment  is 

Affibmeb. 


The  other  judges  concur. 
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Christian  F.  Hahak  v.  The  Omaha  Hobse  By.  Ca 

[Filed  Jukb  30, 1892.] 


1.  ABsatilt ;  WoBDS  OF  Pboyogatiok  alone  will  Dot  justify  an 
saalt,  although  they  may  oonstitiite  a  groand  of  mitii^tion  of 
damages. 


:  Stbrbt  Railways:  In  EjEcriKa  a  Passbnokb  firom 

the  street  car  the  condactor  can  nse  no  more  force  than  is  neces- 
sary for  that  parpose,  and  if  he  do  so  the  company  will  be  liable. 

:  Mbasubb  of  Damages.    The  rule  as  to  the  measure  of 


damages  as  stated  in  the  tenth  paragraph  of  the  instructions  in 
MeClwre  v.  Shetton^  29  Neb.,  374,  376,  approved. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

C  A.  Baldwin^  for  plaintiff  in  error : 

The  company  is  liable  for  the  act  complained  of  {Mo' 
KinUy  v,  R.  Co,,  44  la.,  314 ;  Goddard  v.  B,  Co.,  57  Me., 
202;  Hanson  v.  B.  Cb.,  62  Id.,  84;  Bryant  v.  Rich,  106 
Mass.,  180 ;  N.  W.  R.  Co.  v.  Hack,  66  111.,  238 ;  Oraker 
V.  R.  Co.,  36  Wis.,  657 ;  Smith  v.  R.  Co.,  23  O.  St.,  10; 
Rounds  V.  R.  Co.,  64  N.  Y.,  129;  Peck  v.  R.  Co.,  70  Id., 
587;  Sheav.  R.  Co.,  62  Id.,  180.) 

Oeo,  E.  PrUchett,  contra: 

If  the  assault  was  as  claimed,  the  defendant  is  not  liable, 
because  the  same  was  a  willful  trespass  and  entirely  outside 
the  driver's  employment.  {McManus  v.  Orickett,  1  East 
Term  [Eng.],  106 ;  Isaaos  v.  R.  Co.,  47  N.  Y.,  123 ; 
Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.,  418 ;  Coleman 
V.  R.  Co.,  106  Mass.,  174.)  A  new  trial  may  not  be  granted 
on  account  of  the  smallness  of  damages.  (JShoffv.  Wells,  1 
Neb.,  168.) 
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Maxwell,  Ch.  J. 

This  is  an  action  to  recover  for  personal  injuries  in- 
flicted upon  plaintiff  by  one  of  defendant's  employes,  who 
at  the  time  was  in  charge  of  one  of  defendant's  cars,  as 
driver  and  conductor  thereof,  and  upon  which  car  plaintiff 
had  taken  a  seat  as  a  passenger  thereon,  his  fare  having 
been  paid  by  a  fellow  passenger.  The  plaintiff  says  that 
after  he  had  so  taken  a  seat  in  defendant's  car,  and  after 
his  fare  was  so  paid,  the  driver  demanded  of  plaintiff  that 
be  personally  pay  a  fare,  over  which  demand  some  words 
were  had  between  them,  and  the  plaintiff  threatened  to  re- 
port the  driver  and  his  conduct  to  the  superintendent  of 
the  railway;  that  thereupon  the  driver  made  an  assault 
upon  the  plaintiff,  striking  him  with  great  force  while 
plaintiff  was  so  seated  in  the  car,  and  at  the  same  time 
shoving  plaintiff's  head  through  the  glass  of  one  of  the 
windows  of  the  car ;  that  plaintiff  undertook  to  and  did 
leave  the  car,  and  the  driver  followed  him  for  quite  a  dis- 
tance from  the  car,  pounding  plaintiff  with  a  club  until  he 
was  stopped  by  some  laborers  near  by.  And  he  says  that 
the  assault  so  made  upon  him,  and  the  injuries  inflicted, 
caused  him  great  pain  of  body  and  mind,  and  disgrace  and 
humiliation,  for  which  heasks  judgment  for  damages.  The 
defendant  in  its  answer  denies  the  assault  and  battery,  and 
at  the  same  time  pleads  justification  for  the  conduct  of  its 
driver.  On  the  trial,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  often  cents,  upon  which  judg- 
ment was  rendered. 

There  is  but  little  conflict  in  the  testimony,  except  upon 
the  point  whether  the  plaintiff  used  any  abusive  language 
to  the  driver.  The  plaintiff  was  the  inspector  of  paving 
and  curbing  and  other  public  improvements  in  the  city 
of  Omaha,  and  he,  with  Mr.  Fox,  a  contractor,  entered  the 
Cuming  street  car  at  the  turn-table  on  Thirty-sixth  street. 
He  testifies: 
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Mr.  Fox  stepped  on  the  car  first  and  I  followed  him. 
He  walks  up  before  sitting  down — up  to  the  box — ^and 
puts  in  some  money ^  whatever  it  was  I  oould  not  swear, 
but  he  put  in  some  money.  I  took  my  nickel  out  and 
followed  him  right  up  and  when  I  come  to  put  it  in  he  says, 
"Hold  on,  I  paid  your  fare."  So  we  both  walked  back 
and  sat  down.  I  sat  on  the  rear  end  next  to  the  door  and 
Mr.  Fox  sat  right  next  to  me  on  the  south  side.  So  the 
driver  stopped  by  that  time  his  car,  and  he  ties  his  lines 
and  he  comes  in  and  sat  down  and  talked  to  a  girl  who 
brought  up  a  little  bit  of  a  girl  about  fifteen  years  of  age 
probably,  and  he  had  some  conversation  with  her  that  was 
not  very  decent  for  a  driver  in  a  car.  There  was  another 
lady  with  a  child  of  about  twelve  or  thirteen  years  in  there, 
but  there  was  nothing  said  about  it  until  he  finally  drove 
off. 

Q.  "Which  way  did  he  drive? 

A.  He  went  east  Then  he  came  down  about  to  where 
the  switch  was  at  that  time — there  is  a  double  track  now — 
about  Thirty-third  street.  I  said  to  Mr.  Fox,  "Are  you 
sure  you  paid  my  fare?"  Then  he  says,  "  Do  you  think  I 
would  tell  you  if  I  didn't?"  I  says,  "He  is  ringing  the 
bell  for  somebody."  Well,  w6  sat  a  little  while  longer  and 
he  rang  the  bell  again.  Then  he  went  up— >Mr.  Fox  went 
up  and  had  some  talk  with  him — the  door  was  open,  and 
he  had  his  head  on  the  outside  towards  the  driver.  What 
he  talked — the  first  part — I  oould  not  hear  it;  but  finally 
he  came  in  and  he  took  out  another  dime.  He  says,  "  Here 
is  another  dime,  I  will  put  that  in,  and  afler  looking  in  the 
box  to  see  if  it  is  in  there  so  you  will  be  sure  about  it." 
That  was  all  that  was  said,  and  he  came  back  and  sat  down, 
and  he  put  the  dime  in  the  box  and  the  driver  satisfied  him> 
self  it  was  in  the  box.  Then  he  came  back  and  sat  down. 
I  says,  "Did  you  pay  for  both  of  us?"  He  says,  "Yes." 
He  says,  "He  denies  that  I  paid  anything  at  all."  So  I 
walked  up  to  the  driver.     I  says,  "You  deny  that  man 
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paid  yoa  any  money  when  he  got  on  the  car?''  He  says, 
**Ye8,  neither  you  or  him."  I  says,  "I  know  I  did  not, 
but  that  man  paid  yon  some  money."  He  says,  '^  No,  he 
didn't."  I  says,  "I  know  better;  I  am  going  to  report 
you  to  Mr.  Smith  as  soon  as  I  get  down  town."  That  is 
all  I  said,  and  went  back  and  sat  down.  He  says,  when  I 
walked  back,  "I  do  not  give  a  damn  for  you  or  Smith; 
I  am  running  this  car;  it  is  all  right." 

In  this  he  is  corroborated  by  the  testimony  of  Mr.  Fox. 
Their  testimony  clearly  shows  that  upon  entering  the  car 
Mr.  Fox  deposited  ten  cents  in  the  box  for  himself  and  the 
plaintiff.  The  driver,  however,  insisted,  after  starting  the 
oar,  that  they  had  not  paid,  and,  apparently  to  avoid  any 
difficulty,  they  paid  a  second  time.  There  is  no  doubt  this 
is  the  case. 

The  driver  was  called  as  a  witness  on  behalf  of  the  com- 
pany and  testified  as  follows : 

Mr.  Fox  came  out  to  the  front  of  the  car  to  me  and 
asked  if  I  was  ringing  for  him.  I  said,  "Yes,  put  your 
fare  in  the  box."  "  Well,"  he  says,  "we  have  paid  our 
fare."  "No,  sir,"  I  says,  "you  did  not."  I  guess  he  for- 
got all  about  it.  Well,  he  went  back  in  and  did  not  say  a 
word.  He  went  back  and  spoke  to  the  other  gentleman 
behind,  and  he  came  in  to  the  front  of  the  car  and  he  says 
to  me,  he  says:  "  You  son  of  a  bitch,  I  will  report  you  to 
Smith,  and  he  dropped  a  dime  in  the  box." 

Q.  This  man  here? 

A.  Yes,  and  then  he  went  back  and  sat  down  in  the 
southwest  end  of  the  car  and  Fox  stood  on  the  rear  plat- 
form. There  were  three  ladies  in  the  car  and  a  child  at  the 
time  and  I  stopped  the  car  and  went  back  and  told  them 
they  could  not  speak  such  language  as  that  in  the  car  in 
the  presence  of  ladies,  they  could  not  ride  here  and  do  that. 
I  says,  "  Gret  out  of  here."  So  I  took  them  by  the  collar 
of  the  coat  or  the  vest  rather,  and  was  taking  him  out  on 
the  back  platform  of  the  door,  by  the  collar,  when  he  hit 
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me  on  the  nose,  and  Mr.  Fox  was  standing  on  the  platform 
also^  and  he  hit  me  in  the  back  of  the  head,  so  I  pulled 
both  of  them  out  in  the  street,  both  of  them,  and  we  got  in 
a  fuss  on  the  street. 

Q.  Did  Fox  sit  down  in  the  car  at  all  on  the  trip? 

A.  No,  sir. 

Q.  I  understood  you  to  saj  that  he  had  put  no  money 
in  the  box  at  all  ? 

A.  No,  sir,  he  did  not. 

Q.  And  it  was  Haman  here,  the  plaintiff  here,  who  put 
the  ten  cents  in  the  box  after  Fox  had  been  up  and  talked 
with  you  about  paying  fare. 

A.  Yes,  sir. 

On  his  cross-examination  he  states  that  the  plaintiff 
called  him  the  objectionable  name  but  once  in  the  car ;  that 
he  then  deposited  ten  cents  in  the  box  and  then  took  his 
seat;  that  he  remained  in  his  seat  ''it  might  be  five  min- 
utes,''  when  he  went  into  the  car  and  commenced  the  as- 
sault on  the  plaintiff.  A  number  of  witnesses  testify  that 
he  forcibly  ejected  both  the  plaintiff  and  Fox  from  the  car 
and  struck  the  plaintiff  in  the  face  and  followed  the  plaint- 
iff some  distance  from  the  car  and  struck  him  with  a  club, 
and  when  remonstrated  with  by  a  number  of  gentlemen 
who  were  on  the  sidewalk,  he  answered,  "  Go  on  about 
your  business  or  I  will  give  you  some.''  It  appears  that 
the  same  driver,  but  a  short  time  before,  at  a  point  on 
Cuming  street,  where  a  sewer  was  being  constructed  and 
the  street  consequently  obstructed,  drove  his  car  in  such  a 
manner  as  to  nearly  precipitate  two  members  of  the  board 
of  public  works  into  a  sewer,  and  when  remonstrated  with 
by  the  parties  who  had  just  escaped  injury,  he  told  them 
to  go  to  hell.  Complaint  was  made  to  Mr.  Smith,  the  su- 
perintendent, who  it  seems  did  not  suspend  the  driver  for 
even  a  single  day,  but  required  him  to  apologize  to  the 
gentlemen  who  had  been  insulted,  and  ask  their  forgive- 
ness, which,  on  a  promise  of  better  conduct  in  the  future. 
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was  freely  granted.  The  oompanj  therefore  was  apprised 
of  the  character  of  this  man^  if  such  notice  was  necessary. 

On  the  trial  the  court  instructed  the  jury  as  follows : 
"You  are  further  instructed^  however,  that  if  you  believe 
from  the  evidence  that  the  driver,  Ed.  Kogan,  assaulted  the 
plaintiffs,  yet,  if  you  further  believe  from  the  evidence  tiiat 
the  plaintiff  invited  and  provoked  such  assault,  by  using 
profane,  vile,  and  abusive  language  toward,  said  Kogan, 
and  that  the  assault  and  beating  complained  of  were  in  re- 
sentment of  such  language  and  caused  by  it,  then  in  that 
event  you  are  instructed  that  the  defendant  is  not  liable  in 
damages  on  account  of  injuries  received  by  plaintiff  under 
such  circumstances,  and  your  verdict  should  be  for  the  de- 
fendant.'' This  instruction  is  clearly  erroneous.  All  the 
authorities  agree  that  words  of  provocation  alone  will  not 
justify  an  assault.  {Sorgenfrci  v.  Schroeder^  76  111.,  397; 
Ogden  v.  Claycomby  52  Id.,  366 ;  Donnelly  v.  HarriSj  41 
Id.,  126;  State  v.  Chigin,  87  Mo.,  608;  CoHina  v.  Todd,  17 
Id.,  537 ;  State  v.  Wood,  1  Bay  [8.  Car.],  351 ;  Winfdd  v. 
State,  3  Greene  [la.],  339;  Birckard  v.  Booth,  4  Wis.,  67; 
Mitchell  V.  State,  41  Ga.,  627;  Suggs  v.  Anderson,  12  Id., 
461;  Leev.  Woolsey,  19  Johns.  [N.  Y.],  319;  8.  C,  10 
Am.  Dec.,  230;  Avery  v.  Ray,  1  Mass.,  12;  Oushman  v. 
Ryan,  1  Story  [U.  8.],  91 ;  1  Am.  &  Eng.  Encyc.  of  Law, 
803.)  Where,  however,  the  provocation  is  recent,  it  may 
be  shown  in  mitigation  of  damages. 

Second— -But  even  if  the  driver  had  been  justified  in  re- 
moving the  plaintiff  from  the  car,  he  would  not  be  pro- 
tected in  using  a  greater  degree  of  force  than  was  apparently 
reasonably  necessary,  and  if  he  did  so  the  company  would 
be  liable.  In  this  case  the  driver's  own  testimony  shows 
that  his  conduct  was  brutal  in  the  extreme,  and  is  not  jus- 
tified by  anything  that  appears  in  the  record. 

Third — The  court  failed  to  instruct  clearly  on  the  meas- 
ure of  damages.  In  McClure  v.  Shelton,  29  Neb.,  374, 
375,  this  court  approved  an  instruction  as  to  the  measure 
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of  damages  in  case  of  assault  and  battery,  which,  in  the 
main,  is  applicable  to  a  case  like  this,  with  the  addition 
that  the  party  is  entitled  to  compensation  for  the  fanmilia- 
tion  of  a  forcible  and  violent  expulsion  from  the  car.  It 
is  not  disputed  that  the  company  is  liable  for  the  acts  of  its 
employes  in  a  case  of  this  kind,  and  if  it  were,  there  is  no 
doubt  of  such  liability.  {McKinley  v,  C,  AN.  W.  IL  Cb., 
44  la.,  314;  Goddard  v.  Grand  Trunk  R.  Co.  57  Me., 
202;  62  Id.,  84;  Bryant  v.  Rich,  106  Mass.,  180;  N.  W. 
JR.  Cb.  V.  Hack,  66  111.,  238 ;  Oraher  v.  C.  &  N.  W.  R. 
Cb.,  36  Wis.,  657;  8mUh  v.  P.  d  Ft.  W.  &  C.  R.  Cb.,  23 
O.  St.,  10;  Rounds  v.  Del.  R.  Co.,  64  N.  Y.,  129;  Peek 
V.  C.  R.  Co.,  70  Id.,  587;  Shea  v.  Sixth  Ave.  R.  Co.,  62 
Id.,  180.)  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


Geo.  Leavttt  et  al.  v.  E.  R.  Sizer. 

[Filed  June  30, 1892.] 

1.  Beview:  Objbotions  Not  Raised  Below.  Where  the  derk  of 
the  court  and  depatj  sheriflf  were  interested  in  the  result  of  the 
action,  and  hence  in  drawing  the  jury  and  talesmen,  hut  no  ob- 
jection was  made  until  after  the  trial,  hetd^  that  the  objec- 
tions should  have  been  presented  to  the  trial  court  before  the 
trial,  otherwise  they  cannot  be  considered  by  the  supreme 
court. 

1L  A  flnrfing  of  fact  set  out  in  the  opinion  hdd  contrary  to  the  weight 
of  cYidence. 

3.  Instructions  copied  in  the  opinion  held  to  be  erroneous. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Tibbets^  J. 
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Leese  &  SLemwriy  for  plaintiff  in  error,  cited :  Savage  v. 
iSfeTCTw,  126  Mass.,  207;  Morgan  v.  Hardy,  16  Neb.,  427; 
BoUman  v,  LoomiSf  41  Conn.,  681;  Bigelow,  Frauds,  496; 
2  Herman,  Estoppel,  sec.  1078. 

Abbott,  SeUeck  &  Lane^  eontray  cited :  Sycamore  Co.  v. 
Orundrad,  16  Neb.,  537;  OUy  of  Lincoln  v,  Holnies,  20 
Id.,  47. 

Maxwell,  Ch.  J. 

This  is  an  action  upon  three  promissory  notes,  dated 
December  17,  1886,  one  for  $500,  due  in  three  years,  with 
interest  at  ten  per  cent,  payable  semi-annually,  and  two 
tx)upon  notes,  each  for  the  sum  of  $26.  These  notes  were 
secured  by  a  B.  &  M.  land  contract  for  the  northwest 
-quarter  and  west  half  of  the  northeast  quarter  of  section  37, 
township  3,  range  1 5  west.  The  notes  were  given  to  W. 
A.  SeUeck  and  by  him  indorsed  to  Sizer. 

The  defendants  below  (plaintiffs  in  error)  allege  in  their 
answer  "that  on  or  about  the  17th  day  of  December,  1886, 
defendants  conveyed  to  plaintiff  the  following  described 
real  estate,  situate  in  Lancaster  county,  Nebraska,  viz.:  The 
^est  half  of  the  northeast  quarter  of  section  22,  township 
11,  range  6  east,  of  the  value  of  $2,000,  with  incumbrance 
-of  $600 ;  and,  in  consideration  of  said  conveyance,  the 
plaintiff  on  said  date  assigned  to  defendant  George  Leavitt 
a  certain  contract  for  the  sale  of  the  following  described 
lands  of  the  Burlington  &  Missouri  River  Bailroad  Com- 
pany in  Nebraska  with  plaintiff,  to- wit:  The  west  half 
of  the  northeast  quarter  and  the  northwest  quarter  of 
aection  33,  township  3,  range  15  west,  of  the  value  of 
-$600,  and  no  more,  and  upon  which  there  was  owing 
from  plaintiff  to  said  railroad  company,  for  purchase 
money  under  said  contract,  the  sum  of  $473,  the  value 
t>f  plaintiff's  interest  therein  by  him  assigned  being  no 
more  than  $27.  In  n^otiating  for  the  exchange  of  said 
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lands  one  C.  W.  Hoxie,  a  brother-in-law  of  plaintiff,  aete<l 
for  and  on  behalf  of  plaintiff,  was  plaintiff's  duly  author* 
ized  agent,  and  his  acts  as  such  were  by  plaintiff  ap« 
proved  aud  ratified.  To  induce  defendants  to  convey  said 
lands  to  plaintiff,  the  plaintiff  and  said  Hoxie,  intending  tc 
cheat  and  defraud  defendants,  falsely  and  fraudulently  rep« 
resented  to  these  defendants  that  the  said  railroad  lands  in 
Franklin  county,  covered  by  said  contract,  were  of  the 
value  of  $10  per  acre,  and  of  the  aggregate  value  of  $2,400^ 
and  of  the  value  of  $2,000  over  and  above  the  sum  owing 
thereon  for  purchase  money,  and  that  the  same  was  good^ 
smooth,  tillable  land;  that  said  contract  was  ample  and 
sufficient  security  for  a  loan  of  $500,  and  that  plaintifl 
could  and  woul<f  procure  a  person  to  make  such  a  loan 
upon  the  security  of  said  contract  if  defendants  would  oon« 
vey  said  Lancaster  lands  to  plaintiff.  And  further  to  ex« 
ecute  and  carry  out  their  said  intent  to  cheat  and  defraud 
defendants,  plaintiff  furnished  the  money  therefor  to  and 
procured  one  W.  A.  Selleck  to  make  said  loan  of  $500  to 
defendants,  who  falsely  pretended  for  himself  to  loan  the 
same  to  defendants  upon  the  faith  and  credit  of  a  condi« 
tional  assignment  of  said  railroad  land  contract  as  security 
for  the  repayment  thereof.  At  the  time  of  making  said 
conveyance  and  exchange  of  lands  defendants  were  not  ao« 
quainted  with  the  value  of  said  railroad  lands  in  Franklin 
county  and  had  no  means  of  knowing  the  same,  except  the 
aforesaid  representations  of  plaintiff,  Hoxie,  and  Selleck. 

''Relying  on  said  representations,  and  believing  them  to 
be  true,  defendants  were  induced  to  and  did  convey  said 
Lancaster  county  lands  to  plaintiff  and  paid  plaintiff  $27, 
all  of  the  value  of  $2,027,  for  no  other  consideration  than 
the  a&signment  to  them  by  plaintiff  of  the  executory  con- 
tract for  the  conveyance  of  the  aforesaid  railroad  land  in 
Franklin  county,  and  at  the  same  time  defendants  exe- 
cuted the  note  mentioned  in  plaintiff's  petition. 

''That  said  representations  of  plaintiff,  Hoxie,  and  Sel« 
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leek,  were  wholly  false  as  plaintiff  well  knew ;  said  railroad 
lands  were  not  of  the  value  of  $10  per  acre,  nor  $2,400  in 
the  aggregate,  nor  $2,000  above  unpaid  purchase  money ; 
was  not 'good,  smooth,  tillable  land,  and  said  W.  A.  Sel- 
leok  did  not  make  said  loan  of  $500  on  the  faith  and  se- 
curity of  said  contract,  but  on  the  contrary  said  lands  were 
not  in  fact  of  greater  value  than  $2.50  per  acre,  $500  in 
the  aggr^ate,  and  $27  above  unpaid  purchase  money  due 
thereon,  and  was  rough,  broken  by  sloughs  and  canyons 
and  untillable ;  the  said  contract  did  not  afford  sufficient 
nor  ample  security  for  a  loan  of  $500  or  any  other  sum, 
all  of  which  the  plaintiff  and  said  Hozie  and  Selleck  well 
knew ;  and  fraudulently  concealing  the  same  from  the  de- 
fendants the  plaintiff  by  collusion  procured  said  Selleck 
to  make  said  loan  and  get  defendants^  said  note  therefor 
for  plaintiff's  own  use  and  benefit,  in  pursuance  of  a  con- 
certed and  collusive  scheme  entered  into  by  plaintiff  and  C. 
W.  Hoxie  and  W.  A.  Selleck  to  cheat  and  defraud  defend- 
ants; that  by  reason  of  the  premises  defendants  have  suf- 
fered damages  in  the  sum  of  $1,000.'^ 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  Sizer  for  the  sum  of  $594.58,  and  made  special 
findings  as  follows : 

"  First — What  was  the  value  of  the  Franklin  county 
land  at  the  time  of  the  exchange,  over  and  above  the 
amount  due  the  railroad  ?  Five  hundred  and, twenty-seven 
dollars. 

'*  Third — Did  C.  W.  Hoxie  in  negotiating  the  exchange, 
act  in  the  interest  of  and  in  behalf  of  plaintiff  Sizer? 
Yes;  in  consummating  this  exchange. 

"Fourth — Did  C.  W.  Hoxie,  in  negotiating  the  ex- 
change, act  for  both  plaintiff  and  defendant?  Yes;  in 
consummating  this  exchange. 

"Fifth — Is  the  Franklin  county  land  rough  and  untill- 
able?   Yes. 

"Sixth — Were  Sizer  and  Hoxie,  or  either  of  them,  in- 
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formed,  at  the  time  of  the  exchauf^,  as  to  the  true  character 
of  the  Franklin  land?    No. 

^^  Seventh — ^Did  Hoxie  do  or  say  anything  that  would 
justify  Leavitt  in  believing  that  the  Franklin  county  land 
was  of  sufficient  value,  above  incumbrauoe,  adequately  tu 
secure  a  loan  of  $500?     Yes.'' 

It  is  claimed  on  behalf  of  the  plaintiffs  in  error  that 
because  Sixer  was  clerk  of  the  court  at  the  time  of  the  trial 
and  Hozie  deputy  sheriff,  and  as  one-half  of  the  jurors 
were  talesmen,  that,  therefore,  the  jury  was  in  fact  impan* 
eled  in  the  interest  of  the  plaintiff  below.  Where  the 
officers  of  the  court,  particularly  those  who  assist  in  draw- 
ing the  jury,  are  interested  in  the  result  of  an  action,  the 
court  should  take  every  precaution  to  prevent  a  failure  of 
justice.  Unless  a  trial  is  conducted  in  a  fair  and  impartial 
manner,  and  before  disinterested  and  unbiased  jurors,  it  is 
liable  to  result  in  a  wrong  verdict.  Constitutional  guaran- 
tees of  a  fair  trial  before  an  impartial  jury  would  amount 
to  very  little  unless  the  courts  will  give  effect  to  the  consti- 
tution. A  party  complaining,  however,  must  bring  the 
matter  to  the  attention  of  the  court  at  the  trial  in  some  of 
the  modes  provided  by  law,  otherwise  the  objections  are 
waived. 

The  testimony  tends  to  show  that  Mr.  Sizer  had  visited 
the  land  in  1885  and  knew  that  it  was  rough  and  untill- 
able  and  the.special  finding  to  the  contrary  is  against  the 
clear  weight  of  evidence.  Hoxie  professed  entire  igno- 
rance as  to  the  character  of  the  land,  although  it  is  pretty 
evident  that  he  knew  its  general  character.  ' 

Third — The  fourth  instruction  given  by  the  court  on  its 
own  motion  is  as  follows : 

"The  jury  are  further  instructed  that  this  action  is 
founded  upon  a  charge  of  fraudulent  representations,  made 
by  plaintiff  and  his  agents  to  defendants;  in  order  to  con- 
stitute such  a  fraud  within  the  meaning  of  the  law,  it  must 
be  clear  by  a  prepondeiance  of  evidence  that  the  plaintiff 
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or  his  agents  intended  to  oommit,  and  did  commit^  a  fraud 
upon  the  defendants  in  manner  complained  of  in  defend- 
ant's oounter-daim,  otherwise  the  defendant  cannot  recover 
upon  his  counter-claim.  The  defendant  is  not  entitled  to 
anything  upon  this  counter-claim  unless  you  believe  from 
the  evidence  that  the  plaintiff  or  his  agents  made  the  rep- 
resentations alleged;  that  such  representations  were  false; 
that  the  parties  making  them  knew  they  were  false,  or  had 
no  apparently  good  reason  to  believe  them  to  be  true;  that 
they  were  made  with  the  intent  to  defraud  the  defendants, 
and  defendants  were  thereby  induced  to  make  the  trade  in 
question,  and  sustained  damages  by  means  thereof.'' 

The  words  ^^  that  the  defendants  are  not  entitled  to  re- 
cover anything  on  their  oounter-daim  unless  such  represen- 
tations were  false,  and  that  the  parties  making  them  knew 
they  were  false,"  were  liable  to  mislead  the  jury.  The  rule 
is  that  where  a  party  without  knowing  whether  his  state- 
ments are  true  or  false,  makes  an  assertion  as  to  any  partio- 
ular  matter  upon  which  the  other  party  has  relied  and  has 
suffered  damages,  the  party  thereby  defrauded  will  be  en- 
titled to  relief.  {Phillips  v.  JoneSf  12  Neb.,  215;  Smith  v. 
BUshardSy  13  Pet.,  38;  TrumbaU  v.  Oadlen,  2  Strobh.  Eq., 
14;  McFerron  r.  Taylor ^S  Cranch,  281.)  The  court  there- 
fore erred  in  giving  this  instruction. 

The  court  also  erred  in  giving  the  following  instruction: 

"  Before  you  can  find  for  the  defendant  you  must  find, 
either  that  the  plaintiff  personally  made  the  representa- 
tions claimed  by  the  defendant,  or  that  said  Hozie  was  thfe 
agent  of  the  plaintiff,  or  that  he  made  said  representations 
and  that  the  plaintiff,  knowing  what  representations  had 
been  made  by  said  Hoxie,  aflerwards  ratified  them." 

This  instruction  is  clearly  wrong.  A  principal  who 
retains  the  benefit  of  a  contract  made  by  his  agent  thereby 
adopts  all  the  instrumentalities  employed  by  such  agent  to 
effect  the  contract.  In  other  words,  a  party  cannot  retain 
the   benefits  derived  from  the  fraudulent  conduct  of  his 
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agent  without  bein^  charged  with  the  instramentalities 
employed  to  accomplish  the  purpose.  {Rogers  v,  Empkie 
Hardware  Co.^  24  Neb.,  653;  K  E.  Mtge.  Sec  Co.  v.  Hen- 
dersony  13  Id.^  674;  McKeighan  v.  Hopkina,  19  Id.,  33.) 

There  are  other  errors  which  need  not  be  noticed.  The 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

BeYEBSED  Al^D  BEMAND£]>. 


The  other  judges  concur. 


Chicago,  B.  &  Q.  B.  Co.  v.  A.  J.  Gubtin. 

[Filed  June  80,  1892.] 

L  JiiBtioe  of  the  Peace :  Plradiko:  Appeal.    When  an 

tion  IB  broagbt  before  a  Jastioe  of  the  peace  the  plaintiff  is 
required  to  file  a  bill  of  particulars  of  hie  demand,  and  the  de- 
fendant, if  rr quired  by  the  plaintiff,  his  agent  or  attorney,  shall 
file  a  like  bill  of  the  particulars  he  may  claim  as  a  set-off. 
These  are  the  only  pleadings  required  in  an  ordinary  action  be- 
fore a  justice  of  the  peace.  Where  such  action  is  appealed  to 
the  district  court,  and  the  answer  contains  new  matter,  the 
plaintiff  may  follow  the  procedure  in  the  district  court  and 
reply  to  such  new  matter. 

9.  STidence :   Bill  of  Lading  hdd  to  have  been  properly  admit- 
ted in  evidence. 

8.  .    There  was  no  conflict  in  the  e?idenoe  as  to  the  character 

of  the  goods  and  that  they  belonged  to  the  fourth  daas. 

Error  to  the  district  court  for  Lancaster  county.    Tried 
below  before  Field,  J. 

T,  M.  Marguettj  and  Jl  TT.  Deioeese,  for  plaintiff  in  error : 

The  reply  should   have  been  stricken  from  the  files. 
((yZeary  v.  Iskey,  12  Neb.,  136;  Courtnay  r.  Price,  Id., 
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189;  DiOon  v.  Russell,  5  Id.,  488;  Williams  v.  Evans, 
€  Id.,  218;  Maxwell.  PI.  &  Pr.,  108;  Durbin  v.  Fisk, 
16  O.  St.,  534.)  As  to  other  points:  Savage  v.  Aiken, 
21  Neb.,  610;  Moore  v.  Besse,  30  Cal.,  570;  Smith  v. 
Weage,  21  Wis.,  442;  Harris  v.  Harris,  10  Id.,  468; 
Vaughn  v,  JR.  Co,,  9  Am.  &  Eng.  R.  Cas.  41 ;  HiU  v. 
JB.  Cb.,  Id.,  21;  Sumner  v.  R.  Co,,  Id.,  18 ;  Little  Rock  R. 
Co.  V.  Daniels,  32  Id.,  479 ;  OalvesUm  R.  Co.  v.  Kutao,  37 
Id.,  470. 

C.  (?.  Dawes,  contra,  cited : 

As  to  the  character  of  a  bill  of  lading:  Lawson,  Cont» 
of  Carriers,  par.  102;  Gncinnati,  etc.,  R.  Co.  v.  Pontitbs, 
19  O.  St.,  221 ;  White  v.  Van  Kirk,  25  Barb.  [N.  Y.],  16; 
Wolfe  V.  Myers,  3  Sandf.  [N.  Y.],  7 ;  Maghee  v.  Camden, 
45  N.  Y.,  514 ;  ManhaUan  Oil  Co.  v.  R.  Co.,  54  Id.,  197; 
Judson  V.  22.  Co.,  6  Allen  [Mass.],  486 ;  Mich.  Cent.  R.  C6. 
V.  Hale,  6  Mich.,  243.  Admission  of  bill  of  lading  in  evi- 
dence :  Neally  v.  Greenough,  5  Fost.  [N.  H.],  325 ;  Didier 
V.  Auge,  15  La.  An.,  398. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  in  replevin 
against  the  plaintiff  in  error,  in  the  county  court  of  Lan- 
t»ster  county,  to  recover  the  possession  of  certain  goods. 
The  case  was  appealed  to  the  district  court,  and  as  a  point 
is  made  on  the  pleadings,  it  becomes  necessary  to  set  them 
t>ut.     The  petition  is  as  follows : 

*^The  above  named  plaintiff  complains  of  the  above 
named  defendant,  and  for  cause  of  action  says  that  he  is 
the  owner  of,  and  entitled  to  the  immediate  possession  of, 
the  following  described  goods  and  chattels,  to-wit :  one  box 
of  iron  castings,  of  a  weight  of  125  pounds,  of  the  value  of 
$15;  that  the  said  defendant  wrongfully  and  unlawfully 
detained  the  said  goods  and  chattels  from  the  possession  of 
the  said  plaintiff,  and  has  detained  the  same  as  aforesaid 
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for  the  space  of  two  days,  to  plaintiff's  damage  in  the 
sum  of  $50;  that  said  goods  were  not  taken  in  execution 
on  any  order  or  judgment  against  said  plaintiff,  or  for  the 
payment  of  any  tax,  fine,  or  amercement  assessed  against 
him,  or  by  virtue  of  any  order  of  delivery  issued  under  the 
chapter  of  the  Code  of  Civil  Procedure  providing  for  the 
replevin  of  property,  or  on  any  other  mesne  qr  final  pror 
cess  issued  against  the  said  plaintiff. 

"Wherefore  the  said  plaintiff  prays  judgment  against 
the  said  defendant  that  he,  the  said  defendant,  do  return  to 
the  said  plaintiff  the  said  goods  and  chattels  so  unlawfully 
detained,  and  for  the  said  sum  of  $50,  his  damages  so  as 
aforesaid  sustained  by  reason  of  said  unlawful  detention, 
or  for  said  sum  of  $15,  the  value  of  said  property,  with 
damages  as  aforesaid,  in  case  it  shall  be  found  that  a  returu 
thereof  cannot  be  had.'' 

To  this  petition  the  defendant  below  filed  an  answer  aa 
follows: 

''Now  comes  the  defendant  above  named,  and  for  answer 
to  the  petition  filed  by  the  plaintiff,  denies  that  he  is  the 
owner  and  entitled  to  the  immediate  possession  of  the 
property  described  in  said  petition,  and  denies  that  the  de« 
fendant  wrongfully  and  unlawfully  detained  the  same  for 
the  time  mentioned  in  the  plaintiff's  petition  or  for  any 
other  time,  and  denies  that  the  plaintiff  is  damaged. 

''Further  answering  the  said  petition,  the  defendant  saya 
that  it  is  a  common  carrier,  owning  and  operating  a  line  of 
railroad  from  the  city  of  Chicago,  weslwardly,  through  Illi* 
nois,  Iowa,  and  through  the  town  of  Lincoln,  Nebraska; 
that  at  the  station  of  Wann,  in  the  state  of  Illinois,  on  de« 
fendant's  line  of  road,  it  received  for  shipment,  in  tlie  reg- 
ular course  of  business  as  a  common  carrier,  one  box  of 
saddlery  hardware  weighing  126  pounds,  consigned  by  the 
Eberhard  Manufacturing  Company  to  the  plaintiff.  A, 
J.  Gustin,  at  Lincoln,  Nebraska,  the  same  being  the  gooda 
and  chattels  mentioned  in  the  plaintiff's  petition,  and  the 
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said  defendant  carried  the  said  freight  from  the  said  town 
of  Wann,  in  the  state  of  Illinois^  to  the  city  of  Lincoln^ 
Nebraska,  for  the  plaintiff  above  named,  and  having  thus 
carried  the  same  for  the  plaintiff  as  a  common  carrier,  the 
defendant  had  and  has  a  lien  upon  and  especial  property  in 
the  said  bill  of  freight  thus  carried  for  the  freight  charges 
due  for  the  said  carriage  and  shipment,  and  this  defendant 
had  such  lien  upon  and  especial  property  in  the  said  freight 
described  in  plaintiff's  petition  at  and  prior  to  the  time  of 
the  commencement  of  this  action.  The  defendant  there- 
fore alleges  that  it  had  the  lawful  possession  and  lawful 
right  to  hold  possession  of  the  same  until  the  freight 
charges  for  the  said  shipment  were  duly  paid.'' 

''The  defendant  denies  each  and  every  allegation  con- 
tained therein,  except  as  hereinbefore  stated  and  admitted." 

To  this  answer  Gustin  filed  a  reply  as  follows: 

''Now  comes  plaintiff,  A.  J.  Gustin,  and  for  reply  to 
answer  of  defendant  denies  each  and  every  allegation 
therein  contained,  except  as  hereinafter  stated  and  quali- 
fied, to- wit:  That  said  defendant  is  a  common  carrier, 
operating  a  line  as  stated  in  said  answer;  that  it  received 
at  Wann,  Ulinob,  a  box  of  iron  castings  consigned  by 
the  Eberhard  Manufacturing  Company  to  the  plaintiff. 
Plaintiff  particularly  denies  the  all^ations  of  said  defend- 
ant that  said  box  contained  saddlery  hardware,  but  allies 
and  avers  that  it  contained  iron  castings.  Plaintiff  further 
admits  that  said  box  of  ircm  castings  was  carried  by  said 
defendant  to  Lincoln,  state  of  Nebraska." 

The  railway  company  thereupon  filed  a  motion  to  strike 
the  reply  from  the  files,  because  it  raised  a  new  issue,  no 
reply  having  been  filed  in  the  county  court.  The  motion 
was  overruled  and  this  is  the  first  error  complained  of. 

Section  951  of  the  Code  provides  for  the  filing  of  a  bill 
of  particulars  of  the  plaintiff's  demand,  and  the  defend- 
ant, when  required  by  the  plaintiff,  his  agent  or  attorney, 
must  file  a  like  bill  of  the  particulars  he  may  claim  as  set- 
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oSy  and  it  is  declared  that  ^Hhe  evidence  on  the  trial  shall 
be  confined  to  the  evidence  set  forth  in  said  bills.^'  Sec- 
tion 952  provides  for  the  amendment  of  the  bills  of  partic- 
ulars. These  are  all  the  pleadings  required  in  an  ordinary 
action  before  a  justice  of  the  peace,  and  as  this  action  was 
properly  recognizable  before  a  justioCi  the  same  procedure 
would  prevail  in  the  county  court  as  if  the  action  had  been 
tried  in  a  justice  court  There  was  no  error,  therefore, 
.   in  overruling  the  motion. 

Second — The  plaintiff   below  offered  in  evidence  the 
following  bill  of  lading : 

*' 12-14-86-150  M.        Form  71. 

"Cleveland,  Columbus,  Cincinnati  A  Indianapo- 
lis Ry.  Cbfc 

"Edgar  Hill,  Gten'l  Freight  Agent,  Cleveland,  O. 
"A.  S.  White,  Assist  Geu'l  Freight  Agent,  Cleveland,  O. 


This  bill  of  ladiDg  to  be  presented 
by  ooDsignee  without  alteration  or 
erasure. 

Marks,  Consign bb,  Etc. 
A.  J.  Gastin,  Lincoln,  Neb. 

This  bill  of  lading  contracts  rates 

from to  Wann,  111,  via  — ^, 

at  25c  per  lot,  and  charges  advanced 
at$ . 


Cleveland,  O.,  9-8, 1888. 

Received  from  the  Eber- 
hard  Manf.  Co.,  in  apparent 
good  order,  except  as  noted, 
the  packages  described  below 
(contents  and  value  un- 
known), marked  and  con- 
signed as  per . 

One  box  iron  castings $1  25 

(Printed  across  the  end:  "C,  C,  C.  &  I.  Ry.  Gen^ 
Freight  F.  A.,  Pivi  Sch.  8,  1888.     E.  L.  Campbell,  per 

B.     This  stamps  receipts  for  freight  but  not  for 

rates.  Rate,  292  pr.  100  lbs.  Wann,  III,  to  Lincoln, 
Neb.     Guaranteed  by  Western  road.") 

which  the  C,  C,  C.  &  I.  Ry.  agrees  to  transport  with  as 
reasonable  despatch  as  its  general  business  will  permit  to 
destination,  if  on  its  road,  or  otherwise  to  the  place  on  its 
road  where  the  same  is  to  be  delivered  to  any  connecting 
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carrier,  and  there  deliver  to  the  consignee  or  to  such  con- 
necting carrier  upon  the  following  terma  and  condUionSy 
which  are  hereby  agreed  to  by  the  shipper,  and  by  him  ac- 
cepted as  just  and  reasonable,  and  which  are  for  the  benefit 
of  everyone  over  whose  line  said  goods  are  transported : 

''Ist.  Neither  this  company,  nor  any  other  carrier  re- 
ceiving said  property  to  carry  on  its  route  to  destination,  is 
bound  to  carry  the  same  by  any  particular  train,  or  in  time 
for  any  particular  market,  and  any  carrier  in  forwarding 
said  property  from  the  point  where  it  leaves  its  line  is  to 
be  held  as  a  forwarder  only. 

''2d.  Neither  this  company  nor  any  such  other  carrier 
shall  be  liable  for  any  loss  of  or  damage  to  said  property 
by  dangers  or  accident  incident  to  railroad  transportation, 
or  by  fires  or  floods  while  at  depots,  stations,  yards,  land- 
ings, warehouses,  or  in  transit.  And  said  property  is  to 
be  carried  at  owner's  risk  of  leakage,  breakage,  chafing, 
loss  in  weight,  or  loss  or  damage  caused  by  changes  in 
weather,  or  by  heat,  frost,  wet  or  decay,  and  if  any  portion 
of  its  route  to  destination  is  by  water,  of  all  damages  inci- 
dent to  navigation. 

''3d.  Responsibility  of  any  carrier  shall  cease  as  soon 
as  said  property  is  ready  for  delivery  to  next  carrier  or 
to  consignee,  and  each  carrier  shall  be  liable  only  for  loss 
or  damage  occurring  on  its  own  line,  an>cl  in  case  of  loss 
or  damage  to  such  property  for  which  any  carrier  shall  be 
responsible,  its  value  or  cost  at  time  and  place  of  shipment 
shall  govern  settlement  therefor,  unless  a  value  has  been 
agreed  upon  with  shipper  or  is  determined  by  the  classifi- 
cation upon  which  the  rate  is  based,  in  which  case  the  value 
80  fixed  by  agreement  or  classification  shall  govern ;  and 
any  carrier  liable  on  account  of  loss  of  or  damage  to  such 
property  shall  have  the  benefit  of  any  insurance  effected 
thereon  by  or  on  account  of  the  owner  or  consignee  thereof. 

"4th.  Such  property  shall  be  subject  to  the  necessary 
cooperage  and  baling  at  owner's  cost;  and  if  theowner  or 
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consignee  is  to  unload  said  property^  the  delivering  carrier 
may  make  a  reasonable  chai^  per  day  for  the  detention  of 
any  car  after  the  same  has  been  held  twenty-four  hours  for 
unloading,  and  may  add  such  charge  to  the  freight  due  and 
hold  said  property  subject  to  a  lien  therefor/'       \ 

*  *  ♦  *  4t  4(  4t 

This  bill  was  objected  to,  for  the  reason  that  there  was 
no  evidence  of  its  authenticity  and  because  the  company 
could  not  bind  the  C,  B.  &  Q.  Railway  Company.  These 
objectiQns  were  overruled  and  the  bill  received. 

It  will  be  observed  that  the  answer  of  the  railroad  com- 
pany admits  receiving  at  Wann,  Illinois,  a  box  of  saddlery 
hardware  weighing  125  pounds;  admits  in  effect  all  that 
is  claimed  in  the  petition,  except  that  they  do  not  wrong- 
fully withhold  the  same,  and  it  alleges  that  the  hardware 
is  a  kind  classified  as  No.  2  in  the  schedule.  There  was 
no  error  in  admitting  the  bill  of  lading,  therefore.  In  a 
case  of  this  kind,  where  the  employment  is  not  denied,  it  is 
probable  that  the  bill  \b  prima  facie  admissible  in  evidence, 
and  a  denial  of  its  genuineness  must  be  mndo  by  the  adverse 
party  to  require  proof  on  the  point,  but  it  is  unnecessary 
to  determine  that  point.  It  appears  from  the  testimony 
that  goods  are  not  infrequently  labeled  improperly. 
Thus,  common  hardware  in  boxes  is  placed  in  tiie  fourth 
class,  while  saddlery  hardware  is  classified  as  No.  2 ;  that 
the  companies  have  inspectors  to  open  the  packages  and 
place  the  goods  in  the  proper  class ;  that  in  this  instance 
the  inspector  opened  the  box,  which  was  filled  with  ja- 
panned iron  rings,  and,  as  Mr.  Gustin  had  been  engaged 
in  the  saddlery  business,  he  at  once  seems  to  have  assumed 
that  the  rings  were  designed  for  that  business,  and  at  once 
classified  the  goods  as  No.  2,  the  freight  on  which  is  eigh- 
teen  cents  per  hundred.  It  is  clearly  shown  that  the  rings 
are  a  new  patent  designed  for  a  neck  yoke  for  horses,  and 
in  no  way  connected  with  saddlery  hardware.  Upon  this 
point  there  is  practically  no  dispute,  so  that  the  dassifi- 
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<»tion  No.  4  is  correct,  and  the  rates  as  shown  by  the 
schedule  are  less  than  sixty-two  cents  per  hundred,  and  as 
Mr.  Gustin  had  offered  to  pay  that  sum,  he  was  entitled  to 
recover.  •  There  is  no  error  in  the  record,  and  the  judg- 
ment is 

Affibmed. 
The  other  judges  concur. 


R  L.  McDonald  et  al.  y.  E.  K.  Bowmah,  Sheriff. 

[Filed  Jukb  30,  1892.] 

■ 

Attachment :  Bsplevik.  On  the  27th  of  Janaary,  1890,  one  1?. 
ezecated  a  chattel  mortgage  to  M.  upon  hia  stock  of  "  dry  goods, 
notioDSy"  etc.,  and  the  book  accounts,  to  secure  the  payment  of 
the  sum  of.  11,453.47.  On  the  30th  of  the  same  month  M.  exe- 
cuted a  mortgage  to  the  S.  Co.  upon  his  stock  of  flour,  etc.,  to 
secure  the  sum  of  |85.75.  On  the  next  day  two  suits  of  attach- 
ment were  brought  against  T.,  which  were  levied  upon  a  part  of 
the  goods  mortgaged,  whereupon  the  mortgagees  brought  replevin 
the  sheriff  and  reclaimed  the  goods.  On  the  trial  of  the 
)  the  jury  returned  a  Teraict  in  favor  of  the  sheriff  for  $405.47, 
and  found  the  value  of  the  goods  in  possession  of  the  mortgagees 
to  be  $1,700,  and  of  the  book  accounts  $489.  It  appeared  also 
that  the  mortgagees  were  in  possession,  selling  the  goods  at  pri- 
vate sale.  Held,  That  if  it  was  conceded  that  the  mortgagees' 
lien  was  superior  to  that  of  the  attaching  creditors,  which  we  do 
not  decide,  still,  there  is  sufficient  to  pay  all  the  liens,  and  with- 
out a  showing  of  prejudice  to  the  mortgagees  the  judgment 
would  not  be  reversed. 

Ebbor  to  the  district  court  for  Jefferson  county.     Tried 
below  before  Broady,  J. 

LeUon  A  Hinshaw,  for  plaintiff  in  error. 
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Hazlett  &  Le  Hane,  Charles  0.  Boies,  and  Hambel  & 
Heastyy  contra. 

Maxwell,  Ch.  J. 

On  the  27th  of  January,  1891,  A.  W.  Tester,  of  the  vil- 
lage of  Gladstone,  being  engaged  in  the  mercantile  business 
in  the  village  of  Gladstone,  executed  a  chattel  mortgage  to  B. 
L.  McDonald  ''  upon  all  my  goods,  notions  and  furnishing 
goods,  boots  and  shoes  and  rubber  goods,  groceries,  tobacco, 
and  all  book  accounts  now  due  said  A.  W.  Tester,  amounting 
to  $489,^^  etc.,  to  secure  the  payment  of  thesum  of  $1,453.47. 
On  the  SOth  of  that  month  Tester  executed  a  chattel  mort* 
gage  to  the  Symes  Grocer  Company  upon  ''all  the  stock  of 
groceries  and  flour ''  in  his  store,  to  secure  the  payment  of 
the  sum  of  $85.93.  On  the  31st  of  that  mouth  an  action 
by  attachment  was  brought  against  Tester  by  the  Lycoming 
Rubber  Company  to  recover  the  sum  of  $96.39  and  costs; 
this  action  was  brought  in  the  county  court.  On  the  same 
day  an  action  by  attachment  was  brought  in  the  district 
court  by  Mannet  &  Heinrichs  against  Tester  to  recover  the 
sum  of  $250  and  costs.  These  attachments  were  levied 
upon  a  part  of  the  goods  in  question.  The  mortgagees 
thereupon  brought  an  action  of  replevin,  and  on  the 
trial  of  the  cause  the  jury  found  that  the  defendant  was 
entitled  to  the  possession  of  the  property  levied  upon,  and 
that  the  value  of  such  possession  was  the  sum  of  $405.72. 
The  jury  also  found  the  value  of  the  goods  in  the  posses- 
sion of  the  mortgagees  was  the  sum  of  $1,700,  and  the  value 
of  the  book  accounts  assigned  to  M.  to  be  the  sum  of  $489, 
Judgment  was  thereupon  entered  on  the  verdict.  The 
mortgagees  bring  the  cause  into  this  court  and  a  large  num- 
ber of  errors  are  assigned,  which,  in  our  view,  need  not  be 
considered. 

This  is  a  contest  between  creditors.  So  far  as  appears 
the  mortgages  were  made  in  good  faith  to  secure  valid 
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claims.  The  attachments  also  seem  to  have  been  issued 
and  levied  in  good  faith,  and  the  claims  upon  which  they 
were  predicated,  valid  debts  against  Tester.  So  far  as  ap- 
pears the  plaintiffs  still  have  enough  property  in  their  hands 
to  satisfy  their  claims  and  costs.  This  being  ho,  if  all  that 
is  claimed  by  them  as  to  the  priority  of  liens  is  true,  which 
we  do  not  decide,  still  they  are  not  injured.  It  is  the  duty 
of  the  court  to  apply  the  property  as  far  as  possible  to 
payment  of  the  liens  against  the  debtor,  and  to  require  such 
payment  to  be  made  without  unnecessary  delay.  Error 
does  not  affirmatively  appear  in  the  record  and  the  judg- 
ment is 

Affibhed. 


The  other  judges  concur. 


David  F.  Andebson,  Admb.,  y.  Chicago,  B.  &  Q. 

R.  Co. 

[Filed  June  30, 1892.] 

1.  Kegligenoe  Cauaing  Beath:  Ooktbibutobt  Nkgliqsncb: 

BuBDBN  OF  Pboof.  Where,  in  an  action  for  damages  against  a 
railroad  company  for  wrongf oily  caosing  the  death  of  plaintiff's 
intestate,  the  plaintiff  proves  his  case  without  disclosing  any 
negligence  on  the  part  of  his  intestate,  contrihntory  negligence 
is  a  matter  of  defense,  and  the  burden  of  establishing  it  is  on  the 
defendant. 

2.  :  :  Ebbob  Without  Pbbjudicb.    A  verdict  against 

the  defendant  in  snch  an  action  will  not  be  roversed  on  applica- 
tion of  plaintiff,  because  of  the  giving  of  an  erroneous  instruc- 
tion to  the  jury  on  the  question  of  contributory  negligence,  its 
giving  being  error  without  prejudice. 

8.  :  Measure  or  Damages.    In  case  of  a  verdict  in  favor  of 

the  plaintiff,  he  is  entitled  to  recover  such  a  sum  as  the  jury 
may  deem  from  the  evidence  a  fair  and  just  compensation  to  the 
next  of  kin,  for  the  pecuniary  loss  sustained  by  them,  resulting 
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from  the  d^tb  which  is  made  the  hMis  of  the  suit,  not  exeeed- 
ing  the  statutory  amoont. 

4.  .    HM,  The  eridenoe  sustained  a  rerdiet  for  nominal  dam<- 


Errob  to  the  district  court  for  NackoUs  ooanty.  Tried 
below  before  Morris,  J. 

O.  if.  LamberUcnj  for  plaintiff  in  error: 

The  coart  erred  in  giving  the  first  instruction  (jDmooAi 
V.  Walker,  18  Neb.,  244 ;  Hough  v.  R.  Co.,  100  U.  8., 
213),  and  in  giving  the  third  instruction.  As  to  the 
fourth  instruction:  Johnson  v.  R.  Co.,  18  Neb.,  699;  3 
Sutherland,  Damages,  182;  Chicago  v.  SchoUen,  75  111., 
468 ;  Molntyre  v.  R.  Co.,  37  N,  Y.,  287 ;  R.  Co.  v.  Kirk, 
90  Pa.  St.,  15;  R.  Co.  V.  Barrm,  5  Wall.  [U.  S.],  90; 
Orotenkemper  v.  Harris,  25  O.  St,  510 ;  Penn.  R.  Co,  v. 
McCloskey,  110  Pa.  St.,  436.  The  damages  are  inade- 
quate.- The  petition  states  a  cause  of  action.  (Baltimore  R. 
Co.  V.  Rowan,  3  N.  E.  Rep.  [Ind.],  627 ;  Hovgh  v.  R.  Co., 
100  U.  S.,  224;  Kane  v.  R.  Co.,  128  Id.,  94;  Dist.  of  Col. 
V.  McElligoU,  117  Id.,  621;  N.  P.  R.  Co.  v.  Hurbert,  116 
Id.,  642 ;  Hosic  v.  R.  Co.,  75  la.,  683 ;  Connera  v.  R.  Co., 
74  Id.,  383;  R.  &  D.  R.  Co.  v.  NormeiU,  84  Va.,  167; 
Fredenburg  v.  R.  Co.,  114  N.  Y.,  582;  Plank  v.  R.  Co., 
60  Id.,  607 ;  Busby  v.  R.  Co.,  107  Id.,  374 ;  Johnson  v. 
R.  Co.,  18  Neb.,  699.) 

T.  M.  Marquett  &  J.  W.  Deweese,  contra,  cited,  as  to  the 
first  instruction:  C,  C,  C.  &  L  R.  Co.  v.  EllioU,  28  O.  St, 
352;  City  of  Lincoln  v.  Walker,  18  Neb.,  248;  R.  Co.  v. 
Coates,  15  Am.  &  Eng.  R.  Cas.  [la.],  265;  Parish  v.  State, 
14  Neb.,  67;  S.  C.  &  P.  R.  Co.  v.  Finlayson,  16  Id.,  678 ; 
Gray  v.  Farmer,  19  Id.,  71 ;  Bartlingv.  Behrends,  20  Id., 
216;  Campbell  V.  Holland,  22  Id.,  607.  As  to  the  third 
instruction:  DiM.  of  Col.  v.  McEUigoit,  117  U.  S.,  621; 
Hough  V.  R.  Co.,  100  Id.,  234 ;  Gibson  v.  R.  Co.,  63  N. 
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Y.,  449.  The  measure  of  damages  is  not  the  value  of  a 
life  but  the  pecuniary  loss  of  the  next  of  kin.  {Grdten- 
temper  v.  Hatris,  25  O.  St.,  510;  Johnson  v.  R,  Cb.,  18 
Neb.,  700;  JV.  Chicago  Rolling  MiVs  v.  Morrisaey,  18  Am. 
*  Eng.  E.  Cas.,  47;  G,  B.  &  Q,  R.  Co.  t?.  Sykes,  96  111., 
173;  -B.  Co.  V.  Coales,  15  Am.  &  Eng.  R.  Cas.,  266; 
iSerf  17.  Kurtz,  28  O.  St.,  199 ;  Van  Brwnt  v.  R.  Co.,  44  N. 
W.  Rep.  [Mich.],  323 ;  Clifton,  v.  Lanning,  61  Mich.,  359.) 
The  amount  of  damages  to  be  recovered  is  peculiarly  within 
the  judgment  and  discretion  of  the  jury.  (Johnson  v.  R.  Co., 
18  Neb.,  699.)  The  contributory  negligence  of  deceased,  as 
shown  by  the  testimony  in  this  case,  prevents  a  recovery. 
i^Brioe  v.  R.  Co.,  38  Am.  &  Eng.  R.  Cases  [Ky.],  38;  N. 
Cent  R.  Co.  v.  Husson,  12  Id.  [Pa.],  241;  Hathaway  v. 
R.  Co.,  Id.  [Mich.],  249 ;  A.,  T.  &  8.  F.  Co.  v.  Plunhett, 
2  Id.  [Kan.],  139;  Day  v.  R.  Co.,  2  Id.  [Mich.],  126.) 

NORVAL,  J. 

This  action  was  brought  by  David  F.  Anderson,  as  ad- 
ministrator of  John  Mossholder,  deceased,  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Company  for 
-damages  for  negligently  causing  the  death  of  plaintiff's  in- 
testate. Verdict  and  judgment  for  the  jJaintiff  for  the 
-sum  of  %\,  to  reverse  which  plaintiff  brings  the  cause 
here  on  error. 

It  appears  that  the  intestate  was,  on  November  7,  1887, 
in  the  employment  of  the  defendant  as  brakeman  on  a 
freight  train  on  the  line  of  road  from  Wymore  to  Supe- 
rior. At  Wymore  the  train  was  made  up,  and  contained, 
among  others,  a  flat  car  loaded  with  long  bridge  timbers, 
some  of  which  on  one  side  projected  over  the  end  of  the 
car  a  sufficient  distance  to  strike  against  the  end  of  the  box 
tar  next  to  it.  When  the  train  reached  Strang  some  of  the 
cars  were  uncoupled  and  set  out  and  others  were  taken  in. 
Mossholder,  while  attempting  to  couple  the  flat  car  before 
mentioned  to  a  box  car  was  caught  between  the  projecting 
10 
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timbers  and  the  box  car  and  killed.  Plaintiff  insists  that 
the  ear  was  loaded  in  such  a  manner  as  to  endanger  the 
lives  of  the  employes,  and  that  the  defendant  was  negli<» 
gent  in  placing  it  in  the  train  and  requiring  the  deceased 
to  make  the  coupling.  Defendant  admits  the  accident  and 
death  of  the  intestate,  but  denies  that  its  employes  were 
negligent,  and  alleges  that  Mossholder  was  guilty  of  con« 
tributory  negligence. 

Complaint  is  made  of  the  giving  of  certain  instructions^ 
and  that  the  damages  assessed  by  the  jury  are  inadequate. 
The  first  and  third  instructions  given  at  the  request  of  the 
defendant  are  as  follows : 

^^1.  In  this  case  the  plaintiff,  as  administrator  of  the 
estate  of  John  Mossholder,  deceased,  seeks  to  recover  dam* 
ages  from  the  defendant  on  account  of  the  death  of  said 
Mossholder,  claiming  that  said  death  was  caused  by  the 
negligence  of  the  defendant,  and  that  said  Mossholder  was 
free  from  n^ligence.  The  fact  that  said  Mossholder  was 
killed  while  coupling  cars  is  admitted,  but  the  defendant 
denies  that  his  death  was  caused  by  the  negligence  of  the 
defendant,  and  alleges  that  it  was  the  result  of  the  careless-* 
ness  and  n^ligence  of  the  deceased  himself.  The  burden 
of  proof  is  upon  the  plaintiff  to  establish  these  two  propo* 
sitions  of  fact: 

"  First — That  the  deceased  came  to  his  death  on  account 
of  the  negligence  of  the  said  railroad  company. 

"Second — That  the  deceased  himself  was  not  guilty  of 
carelessness  or  negligence,  which  caused  or  contributed  to 
the  accident  and  death.  The  jury  are  therefore  instructed 
that  unless  you  are  satisfied,  by  a  preponderance  of  the 
testimony,  of  the  truth  of  both  these  propositions,  then 
the  plaintiff  will  not  be  entitled  to  recover,  and  your  ver- 
dict should  be  for  the  defendant 

*'3.  The  claim  is  made  in  this  case  that  the  cars  were 
improperly  loaded,  or  that  they  were  received  by  the  de- 
fendant, and  hauled  over  its  road  after  they  were  improp* 
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erly  loaded  with  timbers.     If  yoa  believe  this  to  be  true, 
then  jou  will  determine  from  the  evidence: 

"First — Whether  the  manner  of  loading  complained  of 
was  the  usual  and  customary  way  of  loading  and  hauling 
such  cars  and  timbers. 

"  Second — Whether  the  deceased  knew  of  this  manner 
of  loading  and  hauling^  or  by  proper  care  and  attention  to 
his  business  might  have  known  of  it. 

"The  court  instructs  you  that  if  the  loading  of  this  car^ 
or  the  receiving  and  hauling  of  it,  by  the  defendant  was 
the  usual  and  customary  manner  of  doing  the  business,  and 
the  deceased  knew  or  might  by  proper  care  and  attention 
have  known  of  it,  then  the  plaintiff  cannot  recover  for 
negligence  and  n^lect  of  company  in  hauling  a  car  thus 
loaded^  if  yon  shall  find  same  was  negligence.^' 

It  is  claimed  that  the  first  of  these  instructions  misstated 
the  rule  as  to  the  burden  of  proof  upon  the  question  of  con- 
tributory negligence.  That  instead  of  the  plaintiff  being 
obliged  to  prove  that  the  deceased  was  free  from  fault,  the 
burden  rested  upon  the  defendant  to  establish  that  the  intes- 
tate was  guilty  of  contributory  n^ligence.  The  same 
point  was  considered- by  this  court  in  the  case  of  City  of 
Lincoln  v.  Walker y  18  Neb.,  244,  where,  after  a  considera- 
tion of  the  conflicting  authorities,  it  was  ruled  that  when 
the  plaintiff  makes  out  his  case  without  showing  negligence 
on  his  part,  contributory  negligence  is  a  matter t)f  defense, 
and  the  burden  of  establishing  it  is  on  the  defendant.  The 
instruction  under  consideration  conflicts  with  the  rule  laid 
flown  in  the  case  to  which  reference  has  been  made,  and 
should  not  have  been  given. 

As  to  the  third  instruction,  for  the  purposes  of  this  case, 
it  may  be  conceded  that  it  was  erroneous.  But  that  is  not 
sufficient  ground  for  a  new  trial.  Plaintiff  was  in  no 
manner  prejudiced  on  the  trial  of  the  cause  by  the  giving 
of  either  of  these  instructions,  for  the  reason  that  the  jury 
found  in  his  favor  upon  every  issue.     They  found  that  the 
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accident  was  the  result  of  the  negligence  of  the  defendant 
and  that  the  deceased  was  not  at  the  time  gtiilty  of  care- 
lessness or  negligence  that  contributed  to  his  death.  This 
would  have  been  their  finding,  had  the  charge  of  the  court 
on  that  subject  been  never  so  favorable  to  the  plaintiff. 

Objection  is  made  to  the  fourth  paragraph  of  the  charge 
relating  to  the  measure  of  damages,  which  reads  as  follow : 

^'The  court  instructs  the  jury  as  to  the  measure  of  dam* 
ages,  that  if  jou  find  for  the  plaintiff  the  law  allows  no 
punitive  damages,  but  only  compensatory  damages,  that  is, 
compensation  to  the  next  of  kin  for  the  pecuniary  loss  sus- 
tained by  the  death  of  their  relative.  These  perhaps  are 
in  their  nature  uncertain  and  indefinite,  for  if  the  deceased 
had  lived  they  might  not  have  been  benefited,  and  if  not, 
then  no  pecuniary  injury  would  have  resulted  to  them  from 
his  death.  It  is  difficult  to  get  at  the  pecuniary  loss  with 
precision  and  accuracy,  but,  taking  all  the  facts  and  circum- 
stances of  the  case  into  consideration,  you  are,  according  to 
your  deliberate  judgment,  to  determine  whether  the  parties 
for  whose  benefit  this  action  was  brought  have  suffered  any 
pecuniary  injury,  and  if  so,  yon  are  to  assess  such  damages 
as  you  shall  deem  fair  and  just,  remembering  that  it  is  only 
the  pecuniary  value  of  tl^e  life  of  the  deceased  to  his  next  of 
kin,  that  is,  the  pecuniary  value  they  would  have  derived 
had  his  life  not  been  terminated,  that  constitutes  their  claim 
for  damages  on  account  of  his  death.'' 

It  is  claimed  that  the  vice  in  this  charge  consists  in  the 
court  limiting  the  plaintiff's  recovery  to  the  pecuniary  loss 
sustained  by  the  next  of  kin,  resulting  from  the  death  of 
intestate.  Counsel  for  plaintiff  insists  that  the  measure  of 
damages  is  the  value  of  the  life  of  the  deceased.  In  con- 
sidering the  question  it  is  important  to  keep  in  mind  the 
provision  of  the  statute  of  this  state  relating  to  actions  for 
damages  for  the  death  of  the  person  caused  by  the  wrong- 
ful act  or  neglect  of  another. 

Section   2,  chapter  21,  Compiled   Statutes,   provides: 
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^^  That  every  such  action  shall  be  brought  by  and  in  th.e 
name  of  the  personal  representatives  of  such  deceased  per>- 
son^  and  the  amount  recovered  in  every  such  action  shall  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such 
widow  and  next  of  kin  in  the  proportion  provided  by  law 
in  relation  to  the  distribution  of  personal  property  lefl 
by  persons  dying  intestate ;  and  in  every  such  action  the 
jury  may  give  such  damages  as  they  shall  deem  a  fair  and 
just  compensation  with  reference  to  the  pecuniary  injuries, 
resulting  from  such  death,  to  the  wife  and  next  of  kin  of 
sach  deceased  person,  not  exceeding  the  sum  of  five  thou- 
sand dollars,"  etc. 

Under  these  provisions,  in  actions  like  this,  the  plaintiff 
is  entitled  to  recover  such  an  amount  of  damages  as  the  jury 
may  deem  from  the  evidence  a  fair  and  just  compensation 
to  the  next  of  kin,  having  reference  only  to  the  pecuniary 
loss  resulting  from  the  death  which  is  made  the  foundation 
of  the  suit.  The  damages  are  not  to  be  estimated  by  the 
value  of  the  life  lost,  but  such  a  sum  as  the  proof  shows 
will  compensate  the  next  of  kin  for  the  pecuniary  injury 
which  they  have  sustained  by  such  death.  This  is  the  rule 
adopted  by  the  courts  of  other  states  under  statutes  similar 
to  our  own.  (Grotenkemper  et  oL  v.  Harris,  25  O.  St., 
500;  Steel  v.  Kurtz,  28  Id.,  199;  C,  B.  &  Q.  R.  Co.  v. 
Payne,  56  111.,  534;  Rafferty  v,  Buohman,  46  la.,  195; 
Meynning  v,  R,  Co.,  59  Mich.,  262;  Van  Brunt  v.  R. 
Co.,  44  N.  W.  Eep.  [Mich.],  321.) 

The  court,  in  the  case  at  bar,  correctly  stated  the  rule 
of  damages.  The  instruction  was  doubtless  copied  from 
the  one  given  in  Grotenkemper  v.  Harris,  supra,  which  was 
approved  by  the  supreme  court  of  Ohio. 

The  only  other  error  assigned  relates  to  the  amount  of 
damages.  Did  the  proofs  justify  the  jury  in  fixing  the 
amount  they  did?  It  is  in  evidence  that  deceased,  at  the 
time  of  his  death,  was  an  unmarried  adult  about  twenty- 
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two  years  of  age.  Neither  his  father  nor  mother  were 
living.  There  were  surviving  the  deceased  eleven  brothers 
and  sistersi  all  of  whom  but  two  had  reached  their  major- 
ity and  the  most  of  whom  were  married.  The  deceased 
was  addicted  to  the  use  of  intoxicating  liquors  and  was 
careless  in  his  work.  At  the  time  of  his  death  he  was  re- 
ceiving  the  sum  of  $45  per  month,  but  prior  to  his  engage- 
ment with  the  defendant  he  received  only  $15  per  month. 
The  testimony  fails  to  show  that  he  saved  his  earnings,  or 
that  he  had  been  in  the  habit  of  making  contributions 
from  his  own  means  for  the  maintenance  and  support  of 
any  of  his  brothers  and  sisters,  or  that  they  were  in  any 
manner  dependent  upon  him.  True,  he  at  one  time  sent 
$16  to  his  sister  Dolly  while  she  was  in  Wyoming,  but  for 
what  purpose  does  not  appear.  The  jury  would  not  have 
been  justified  in  assessing  damages  not  founded  upon  the 
testimony.  Under  the  proof  they  were  warranted  in  in- 
ferring that  the  next  of  kin  were  not  pecuniarily  injured 
by  the  death  of  the  intestate,  hence  plaintiff  was  only  en- 
titled to  recover  nominal  damages.  Upon  the  whole  record 
we  are  satisfied  that  no  error  prejudicial  to  the  rights  of 
the  plaintiff  has  been  committed.  The  judgment  is  there- 
fore 

Affirmed. 
The  other  judges  concur. 
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Second  C^noregational  Church  Society  of  Omaha 

V.  City  of  Omaha. 

[Filed  June  30, 1892.] 

Bitoppel:  Cities:  Streets:  Change  of  Grade.  When  tbefto- 
thoritiea  of  a  city  change  the  grade  of  a  street,  appoint  appraisers 
to  assess  the  damages  of  abutting  owners,  and  confirm  the  award 
when  returned,  the  city,  on  the  trial  of  an  appeal  taken  by  the 
land-owner  from  the  assessment  of  damages,  cannot  urge  defects 
and  irregnlarities  in  its  own  proceedingB  in  changing  the  grade 
to  defeat  a  reooTery. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane,  J. 

C  A.  Baldwin,  W,  J.  Qmnell,  and  W.  C.  Ives,  for  plaintiff 
in  error,  cited :  HvJing  v.  R.  Co,,  9  Sup.  Ct.  Eep.  [Kan.], 
604 ;  Lewis,  Em.  Domain,  sec.  414. 

A.  J.  Poppldon,  contra. 

NORVAL,  J. 

In  1887  plaintiff  in  error  was  the  owner  of  lot  2  in 
Jacobus  addition  to  the  city  of  Omaha,  also  parts  of  lots  35 
and  36  in  Clark's  addition  to  said  city.  All  of  the  afore- 
mentioned lots  front  upon  St.  Mary's  avenue,  between 
Twenty-sixth  and  Twenty-seventh  streets.  In  the  year 
above  stated  the  city  council  of  Omaha  passed  an  ordinance 
changing  the  grade  of  Twenty-seventh  street  from  St. 
Mary's  avenue  to  Leavenworth  street,  and  that  of  St. 
Mary's  avenue  between  Twenty-sixth  and  Twenty-seventh 
Btreets.  Appraisers  were  appointed,  who  assessed  plaint- 
iff's damages  at  $100,  and  from  the  award  it  took  an  ap- 
peal to  the  district  court.  Upon  the  trial  the  plaintiff 
offered  in  evidence  the  ordinance  changing  the  grade,  the 
appointment  of  appraisers,  their  oath  and  report,  and  the 
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proceedings  of  the  city  council*  confirming  the  appraisers^ 
report,  all  of  which  were  excluded  by  the  court.  Likewise 
all  testimony  offered  by  the  plaintiff  to  support  its  claim 
of  damages  was  excluded,  and  under  the  direction  of  the^ 
court  the  jury  returned  a  verdict  for  the  city. 

It  is  contended  by  counsel  for  defendant  in  error  that 
the  proceedings  taken  by  the  city  in  the  assessment  of  dam- 
ages were  so  defective  as  to  render  the  award  a  nullity^ 
therefore  no  appeal  would  lie  therefrom,  and,  as  we  under-^ 
stand  it,  this  was  the  view  taken  by  the  trial  court.  The- 
point  is  made  that  no  legal  oath  was  taken  by  the  ap« 
praisers.  Each  made  oath  ''  that  he  is  a  resident  and  free^ 
holder  in  the  city  of  Omaha  in  said  county,  and  is  not  in^ 
terested  in  the  taking  and  appropriation  of  the  property 
and  land  declared  by  ordinance  No.  82  necessary  to  be  ap^ 
propriated  for  the  use  of  said  city  for  changing  the  grade 
of  Twenty-seventh  street  from  St,  Mary's  avenue  to  Leav- 
enworth street,  and  having  been  appointed  by  the  mayor^ 
with  the  approval  of  the  council  of  said  city,  as  one  of  the 
disinterested  freeholders  of  said  city  to  assess  the  damage 
to  the  owners  of  the  property,  respectively,  to  be  taken  by 
such  appropriation,  taking  into  consideration  special  bene- 
fits, if.  any,  this  affiant  hereby  accepts  said  appointment, 
and  here  makes  oath  to  perform  the  duties  of  said  appoint^ 
ment  with  fidelity  and  impartiality.'' 

It  will  be  observed  that  the  appraisers  were  not  sworn 
to  assess  the  damages  to  property  abutting  on  St.  Mary'a 
avenue,  occasioned  by  the  changing  of  the  grade  of  that, 
street,  but  to  appraise  the  damages  to  owniers  of  property 
appropriated  to  the  use  of  the  city  for  the  changing  of  the 
grade  of  Twenty-seventh  street  from  St.  Mary's  avenue  to 
Leavenworth  street.  Clearly  they  were  not  sworn  to  act 
upon  the  property  located  on  St.  Mary's  avenue,  upon 
which  street  plaintiff's  property  abuts.  In  this  respect  the 
oath  was  insufficient,  but  the  objection  could  not  be  urged 
in  the  district  court  on  the  trial  of  the  appeal  taken  from 
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the  award  of  the  appraisers.  The  land-owner  waives  the 
defect  by  appealing,  and  the  city,  by  changing  the  grade, 
and  confirming  the  appraisers'  report,  waived  its  right  to 
object  that  a  valid  oath  was  not  taken.  {Ih*ester  v.  M.  P. 
By.  Co.,  33  Neb.,  171.)  Ordinarily,  such  an  appeal  is 
limited  to  the  mere  question  of  damages.  Especially  is  this 
trae  where,  as  in  the  case  at  bar,  no  pleadings  are  filed 
presenting  an  issue  upon  matters  other  than  the  amount  of 
damages  sustained.  To  us  it  appears  upjust,  inequitable, 
and  contrary  to  every  principle  of  right  to  permit  the  city, 
after  it  has  damaged  property  by  changing  the  grade  of  the 
street  upon  which  it  abuts,  to  urge  defects  in  its  proceedings 
to  defeat  an  appeal  taken  by  the  laud-owner  to  recover  a 
fiur  compensation  for  the  damages  sustained.  To  do  so 
would  be  to  allow  the  city  to  take  advantage  of  its  own 
wrong  after  it  had  accomplished  that  which  it  undertook 
to  do,  the  change  of  the  street  grade.  Such  a  rule  courts 
should  not  sanction. 

What  has  been  said  disposes  of  all  objections  urged  by 
the  city  against  the  r^ularity  of  its  proceedings.  The 
court  8h<yild  have  received  the  testimony  tendered  by  the 
plaintiff  on  the  question  of  damages*  The  judgment  is 
reverse^  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  bemanded. 

The  other  judges  concur. 


1 
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[FiLSD  JuNB  30, 1893.] 

1.  Beferees:  Findinos:  Rbtikw.    The  report  of  a  leferee  npon 

qnestioDS  of  fiMSt  has  the  same  effect  as  the  Terdiet  of  a  jury,  aod 
will  not  be  set  aside  as  beiug  against  the  weight  of  evidence  un- 
less it  is  clearly  wrong. 

2.  County  Seat:  Bblocation:  Petition:  Mandamus.    A  peti- 

tion was  presented  to  the  board  of  county  commissioners  of  Red 
Willow  county,  pnrporting  to  be  signed  by  1,541  resident  electors 
of  the  c6anty,  reqaeeting  said  board  to  call  a  special  election  for 
the  relocation  of  the  ooanty  seat,  which  petition  contained  a 
statement  of  all  the  matters  required  to  be  set  out  therein  by 
section  1,  article  3,  chapter  17,  Compiled  Statutes.  Subsequently, 
during  the  pendency  of  said  petition,  a  remonstrance  was  filed 
with  said  board  against  the  calling  of  an  election,  and  also  a 
petition  signed  by  286  of  the  persons  who  had  previously  signed 
the  petition  requesting  that  their  names  be  stricken  therefrom. 
After  deducting  all  who  were  disqualified  petitioners  and  those 
who  had  withdrawn  their  names,  the  petition  was  signed  by 
1,106  resident  electors  of  said  county,  which  exoeede^  in  num- 
ber three-fifths  of  all  the  votes  cast  in  said  county  m  the  pre- 
ceding general  election.  The  county  board  denied  the  petition. 
Held^  That  the  duty  to  call  the  election  being  enjoined  by  law, 
wumdamu$  will  lie  to  enforce  the  performance  of  the  same. 

3.  :  :  :  Costs.     The  relator  is  entitled  to  costs 

against  the  county. 

Obiqinal  application  for  mandamiu. 

X  8,  Le  Hew  J  and  Sidney  Dodge^  for  relator,  cited: 
Angell  &  Ames,  Corp.,  239,  679;  People  v.  Comers,  4 
Neb.,  157;  Boutonv.  Supervisors,  84  111.,  384;  SUde  v. 
MoARUan,  ^  Jones  [N.  Car.],  174;  Com'rs  v.  BaJUy,  10 
Neb.,  176. 

i2.  M.  Suavely f  for  respondent,  cited,  contending  that 
mandamus  would  not  lie:  Howland  v.  Eldredge,  43  N.  Y., 
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457;  People  v.  Brennan,  39  Barb.  [N.  Y.],  651;  Sey- 
numr  v.  Ely,  37  Conn.,  103;  Stale  v.  Nemaha  Cb.,10  Neb., 
33;  State  v.  Nebon,  21  Id.,  572;  Dixon  v.  Judge,  4  Mo., 
286;  Dane  v.  Dei  by,  89  Am.  Dec.  [Me.],  729,  and 
note;  State  v,  McCriilus,  4  Kaii.,  214;  State  v.  Super^ 
visors,  29  Wis.,  79;  Doster  v.  Howe,  28  Kan.,  353;  CaaA- 
inff  V,  Stoughton,  60  Mass.,  389;  Nelson  v.  Milford,  7  Pick. 
[Mass.],  18;  Simmons  v,  Hanover,  23  Id.,  188;  Bancroft 
€7.  lAnfieUl,  18  Id.,  556;  Boone  Cb.  v.  Armstrong,  23  Neb., 
766;  Stale  v.  Clarey,  25  Id.,  403. 

Fritz  Westermann,  for  M.  E.  Wheeler,  intervenor,  cited, 
contending  that  the  county  was  liable  for  costs :  Tatlock 
V.  Louisa  Co,,  46  la.,  138;  Jordan  v.  Osceola  Co.,  59 
Id.,  388;  Bouton  v.  Supervisors,  84  111.,  384  Gushing  v. 
Stoughton,  60  Ma&s.,  389;  Doster  v.  Howe,  28  Kan.,  355; 
Thomas  v.  Wilton,  40  O.  St.,  51 6 ;  Windbum  v.  Litchfield, 
22  Conn.,  226;  People  v.  Stocking,  50  Barb.  [N.  Y.],  573; 
Stanton  Co.  v.  Madison  Co.,  10  Neb.,  308. 

NORYAL,  J. 

This  is  an  original  application  to  this  court  for  a  per- 
emptory mandamus  to  compel  the  board  of  county  com- 
missioners of  Red  Willow  county  to  call  a  splecial  election 
for  the  purpose  of  voting  on  the  question  of  the  location  of 
the  county  seat  of  said  county.  Upon  issue  being  joined 
the  cause  was  referred  to  J.  B.  Cessna,  Esq.,  to  take  the 
proofs  and  report  the  same  to  the  court,  with  his  findings 
of  f&ct.  The  referee,  after  hearing  the  evidence,  has  made 
and  filed  his  report,  which  consists  of  fifty-one  special 
findings,  and  returned  therewith  a  transcript  of  the  testi- 
mony, which  contains  over  2,000  olosely  type-written 
pages,  including  exhibits.  Numerous  exceptions  were 
filed  to  the  findings  of  the  referee.  Subsequently,  but  be- 
fore the  submission  of  the  case  to  the  court,  the  board  of 
county  commissioners  filed  an  answer  withdrawing  all  op- 
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position  to  the  granting  of  the  writ,  and  asking  to  be  re* 
lieved  from  the  payment  of  costs. 

It  appears  from  the  petition,  and  the  referee  so  founds 
that  at  the  general  election  held  in  Eed  Willow  county  on 
the  6th  day  of  November,  1889,  there  were  cast  1,689 
votes,  and  no  more;  that  on  the  25th  day  of  April,  1890, 
there  was  filed  with  and  presented  to  the  board  of  county 
commissioners  of  said  county  a  petition  purporting  to  be 
signed  by  1,541  resident  electors  of  said  county,  praying 
said  board  to  call  a  special  election  for  the  purpose  of  submit- 
ting to  the  electors  of  the  county  the  question  of  relocat- 
ing the  county  seat;  that  in  addition  to  the  names  of  the 
petitioners  the  petition  contained,  and  had  set  opposite  their 
respective  names,  the  age,  the  section,  the  township,  and 
range  on  which,  or  the  city  in  which,  the  petitioner  resided^ 
and  the  term  of  his  residence  in  the  county.  On  the  same 
day  a  like  petition  was  filed  with  said  board  purporting  to 
be  signed  by  twelve  other  resident  electors  of  said  county* 
Prior  to  the  filing  of  the  petition  last  named  a  remonstrance 
was  filed  with  the  said  board  protesting  against  the  calling 
of  the  election.  Subsequently  other  petitions  were  filed 
with  said  board,  signed  by  285  of  the  persona  who  had 
previously  signed  the  original  petition,  requesting  that  their 
names  be  stricken  ofi^  of  said  petition  and  protesting  against 
the  calling  of  the  election.  On  April  30,  1890,  but  after 
the  presentation  to  the  board  of  said  petitions  and  remon* 
strances,  another  petition,  of  the  same  tenor  and  effect  as  the 
original,  was  filed  with  said  county  commissioners,  purport- 
ing to  be  signed  by  twenty-seven  other  resident  electors  of 
the  county.  The  original  petition  presented  to  the  county 
board  was  signed  by  1,106  resident  electors  of  said  county^ 
or  more  than  three-fifthsof  the  qualified  votersof  the  county^ 
according  to  the  returns  of  votes  cast  at  the  preceding 
general  election,  after  deducting  those  who  had  withdrawn 
their  names  from  the  petition.  The  petition  and  remon- 
strance were  pending  before  the  county  commissioner^  sev- 
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era!  days,  and,  finally,  on  May  6,  1890,  without  bearing 
any  testimony,  a  majority  of  the  county  board  refused  to 
submit  to  a  vote  of  the  people  of  the  county  the  proposi-  . 
tion  to  relocate  the  county  seat 

The  referee  finds,  in  substance,  that  the  county  commis- 
sioners refused  to  hear  any  testimony  as  to  the  qualifica- 
tions of  the  petitioners  or  the  genuineness  of  their  signatures^ 
which  finding  is  excepted  to,  as  not  being  supported  by  the 
evidence.  It  is  the  only  objection  urged  against  the  report 
in  the  brief  of  the  respondents.  Considerable  testimony 
was  taken  upon  this  branch  of  the  case,  which  was  of  the 
most  conflicting  character.  The  record  discloses  that  the 
county  board,  at  the  meeting  on  April  30, 1890,  adopted  a 
motion  to  the  effect  that  the  petition  for- relocation  j^n'ma 
fade  proved  itself,  and  that  the  burden  of  proof  was  upon 
the  remonstrators.  No  proof  being  offered  attacking  the 
petition,  the  county  board  proceeded  to  examine  the  peti- 
tion and  remonstrance,  to  ascertain  therefrom  whether  the 
petition  was  signed  by  a  sufiicient  number  of  qualified  elect- 
ors to  warrant  the  calling  of  an  election.  They  made  out 
two  lists  of  names  of  the  petitioners,  one  containing  those 
who  were  personally  known  to  the  board  as  qualified 
voters,  and  the  other  the  names  of  those  who  were  not  so. 
known  to  them.  Upon  the  first  list  were  placed  491 
names,  and  upon  the  other  865.  On  May  6,  1890,  the 
board  having  met  to  further  investigate  the  matter,  passed 
a  motion  requiring  the  petitioners  to  introduce  their  proof 
on  the  sufficiency  of  their  petition. 

The  testimony  introduced  by  the  relator  tends  to  show 
that  counsel  for  petitioners,  with  several  witnesses,  were  at 
the  time  present  before  the  board,  and  that  said  attorneys 
thereupon  asked  permission  to  call  witnesses  to  establish  that 
the  petition  was  signed  by  more  than  three-fifths  of  the 
legal  voters  residing  in  the  county,  which  said  request  was 
refused.  The  witnesses  called  by,  respondents  testified 
that  no  such  request  was  ever  made.     While  the  testimony 
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is  conflicting,  the  evidence  is  ample  to  sustain  the  findings 
of  the  referee.  The  report  of  a  referee  upon  questions  of 
fact  has  the  same  effect  as  the  verdict  of  a  jury,  and  will 
not  be  set  aside  as  being  against  the  weight  of  evidence 
unless  it  is  clearly  wrong.  (Brown  v,  OBrien^  4  Neb.,  196; 
OcMe  V.  Haddax,  14  Id.,  527.) 

Section  1,  article  3,  chapter  17,  Compiled  Statutes,  pro- 
vides: '^  Whenever  the  inhabitants  of  any  county  are  desir- 
ous of  changing  their  county  seat,  and  upon  petitions 
therefor  being  presented  to  the  county  commissioners,  signed 
by  resident  electors  of  said  county,  equal  in  number  to 
three-fiflhs  of  all  the  votes  cast  in  said  county  at  the  last 
general  election  held  therein,  said  petition  shall  contain,  in 
addition  to  the  names  of  the  petitioners,  the  section,  town- 
ship, and  range  on  which,  or  town  or  city  in  which,  the 
petitioners  reside,  their  ages  ana  time  of  residence  in  the 
county,  it  shall  be  the  duty  of  such  board  of  commission- 
ers to  forthwith  call  a  special  election  in  said  county  for 
the  purpose  of  submitting  to  the  qualified  electors  thereof 
the  question  of  the  relocation  of  the  county  seat,"  etc. 

The  petition  first  presented  to  the  county  commissioners 
in  every  essential  particular  complied  with  the  requirements 
•of  the  above  section,  and  contained  the  requisite  number  of 
petitioners.  After  deducting  the  names  of  the  persons  who 
were  not  qualified  petitioners  and  those  who,  after  signing 
the  petition,  had  subsequently  signed  a  remonstrance  against 
the  same,  the  petition  contained  the  names  of  qualified  pe- 
titioners in  excess  of  three-fifths  of  all  the  votes  cast  at  the 
preceding  general  election.  It  was  therefore  the  duty  of  the 
board  under  the  law  to  have  called  an  election  and  submitted 
the  proposition  to  relocate  the  county  seat  to  a  vote  of  the 
people.  The  respondent  having  refused  to  perform  a  plain 
statutory  duty,  the  relator  is  entitled  to  the  relief  demanded. 

The  only  question  remaining  to  be  considered  is  as  to 
costs.  We  think  the  .taxable  costs  should  go  against  the 
county.     The  proceedings  are  against  the  county  board, 
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and  not  the  respondents  as  individuals.  The  county  com- 
missioners represent  the  county.  They  failed  to  perform 
a  duty,  not  as  individuals^  but  in  their  official  capacity  as 
representatives  of  Red  Willow  county.  They  employed 
counsel  to  appear  for  them,  who  filed  an  answer,  and  every 
step  was  hotly  contested  until  just  before  the  submission  of 
the  cause,  when  another  answer  was  filed  which,  in  effect, 
confesses  the  right  of  the  relator  to  the  writ  This  change 
in  the  issues  did  not  relieve  the  county  from  liability  for 
the  1^1  costs.  Whether  the  commissioners  are  liable  to 
the  county  therefor  on  their  official  bonds  does  not  arise  in 
the  case  and  we  express  no  opinion  thereon.  The  amount 
of  compensation  of  the  referee,  as  well  as  the  fees  of  the 
stenographers  for  taking  and  transcribing  of  the  testimony^ 
will  be  hereafter  determined. 

A  peremptory  writ  of  niandamua  will  issue  to  said  re- 
spondent board  commanding  them,  at  their  next  session,  to 
call  a  special  election  in  said  county  and  submit  to  the 
qualified  electors  thereof  the  question  of  relocation  of  the 
ooanty  seat  of  said  county. 

Judgment  A(XX)RDiNaLY. 

Th£  other  judges  concur. 


Henry  Livesey  v.  Nels  O.  Brown  et  al..  Im- 
pleaded   WITH    Crane    Elevator    Company, 

APPELLANT,  AND  OmAHA   LuMBEB   COMPANY, 
APPELLEE. 

[FiLSD  JUHX  30,  1892.] 

1.  Mechanics'  Liens:  How  Secured.  Under  the  mechaDic's 
lien  law  of  this  state  the  person  who  furnishes  any  material  for 
the  oonstraction  of  a  hnilding  by  virtne  of  a  contract,  express  or 
implied,  with  the  owner  thereof,  is  entitled  to  a  lien  thereon  for 
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the  amount  doe  for  the  Mine,  upon  filing  » sworn  statement  of  his 
account  with  the  register  of  deeds  of  the  proper  oonnty  within 
fonr  months  of  the  time  of  famishing  snch  materiaL 

S.  Deeds:  Pabol  Oontbact  to  Beconvbt:  CoNSTBucnvB  No- 
tice. Where  an  absolnte  deed,  properly  executed  and  acknowl- 
edged, Ib  given  and  intended  only  as  a  mortgage,  and  the  con- 
tract to  reoonvey  rests  in  parol,  the  proper  recording  of  the 
instrnment  is  constroctive  notice  of  the  interest  of  the  grantee 
in  the  property  therein  described. 

3.  :  :  Mechakios'  Liens:  Pbiobity.    Snch  lien  is 

superior  to  a  mechanic's  lien  for  materials  furnished  under  a 
contract  entered  into  with  the  grantor  after  the  recording  of 

« 

such  deed. 

4,  Pleading.    Every  material  averment  in  a  petition,  not  denied  by 

the  answer,  for  the  purposes  of  the  action  will  be  taken  as  true. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Clarkson,  J. 

Cavanagh  &  ThomaSy  for  appelianty  the  Crane  Elevator 
Co.,  cited :  Simon  v.  Browiiy  3  Yeates  [Pa.],  186;  Heister 
V.  Fortner^  2  Binn.  [Pa.],  40;  if.  A  M,  Bank  v.  Bank  of 
Pa.,  7  W.  &  S.  [Pa.],  335;  Fnedley  v.  HamUton,  17  S.  & 
R.  [Pa.],  70;  Wade,  Notice,  sees.  187, 188 ;  Dey  r.  Dunham, 
2  Johns.  Ch.  [N.  V.],  188;  Weide  v.  GM,  21  Minn.,  464; 
RusseWs  App.,  15  Pa.  St.,  322;  BriUon'a  App.,  45  Id.,  172. 

Richmond  &  Legge,  for  appellee. 

Kennedy,  Oilbert  <fe  Anderson,  for  plaintiff. 

Imxi^  Adams,  for  Goodman  &  Cooper. 

James  B.  Meikle,  for  Omaha  Cut  Stone  Company. 

NORVAL,  J. 

This  action  was  brought  by  Henry  Livesey  to  foreclose 
a  mechanic's  lien  upon  lot  3  in  block  317,  in  the  city  of 
Omaha,  and  the  building  situated  thereon  owned  by  the 
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defendant  Nels  O.  Brown.  The  defendants  Goodman  & 
Oooper,  Omaha  Cut  Stone  Company^  and  Crane  Elevator 
Company  each  filed  a  cross-petition  setting  up  a  mechanic's 
lien  on  the  same  property  and  praying  a  foreclosure  thereof. 
The  Portsmouth  Savings  Bank  in  its  cross-petition  asks  the 
Ibrecloeure  of  a  mortgage,  and  the  Omaha  Lumber  Com- 
pany claims  a  lien  by  virtue  of  a  deed  absolute  on  its  face, 
"which  was  intended  as  a  mortgage.  Upon  the  trial  the 
-district  court  entered  a  decree  allowing  all  the  liens,  giving 
the  Portsmouth  Savings  Bank  the  first  lien  against  the 
premises,  the  plaintiff  Livesey  and  the  defendants  the 
Omalia  Cut  Stone  Company  and  Goodman  &  Cooper 
second  liens,  the  Omaha  Lumber  Company  a  third  lien, 
and  the  Crane  Elevator  Company  a  lien  subsequent  and 
junior  to  all  the  others.  The  Crane  Elevator  Company 
appeals. 

The  only  questions  presented  for  our  consideration  are 
whether  appellee  is  entitled  to  a  lien  upon  the  property,  and 
if  so,  is  such  lien  prior  and  superior  to  the  lien  or  claim  of 
the  Omaha  Lumber  Company.  The  undisputed  facts  are 
these:  On  the  20th  day  of  March,  1889,  the  defendant 
Brown^  the  owner  of  the  lot,  being  indebted  to  the  Omaha 
XiUmber  Company  in  the  sum  of  $18,000,  executed  and  de- 
livered to  one  R.  W.  Clayton,  the  secretary  and  treasurer 
t)f  the  Omaha  Lumber  Company,  for  its  use  and  benefit  a 
warranty  deed  on  said  lot  to  secure  the  payment  of  said  in- 
debtedness, which  deed  was  duly  recorded  on  the  9th  day 
of  December,  1889.  The  deed,  though  absolute  on  its  face, 
was  intended  as  a  mortgage.  In  the  month  of  February, 
1 880,  the  Crane  Elevator  Company  entered  into  a  contract 
with  Brown  for  the  placing  of  an  elevator  in  the  building 
t>n  said  lot.  Work  was  commenced  in  March,  but  was  not 
-completed  until  July  21,  1890.  The  lien  was  filed  Sep- 
tember 29,  1890. 

It  is  argued  by  counsel  for  appellee  that  as  appellant 
failed  to  file  its  lien  within  sixty  days  from  the  completion 
11 
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of  the  work  it  wad  not  entitled  to  a  lien.  If  Brown  is  to 
be  r^arded  as  a  contractor  merely,  and  not  the  owner  of  the 
premises,  the  argument  would  be  unanswerable,  for  the 
statute  requires  a  subcontractor  to  file  with  the  register  of 
deeds  of  the  proper  county  a  sworn  statement  of  his  claim 
for  lien  within  sixty  days  from  the  performing  of  the  labor 
or  the  furnishing  of  materials,  machinery,  or  fixtures,  in 
order  to  secure  a  lien  therefor.  Notwithstanding  Brown 
had,  prior  to  the  making  of  the  contract  with  appellant,  ex^ 
ecu  ted  an  absolute  deed  to  the  property,  yet,  as  it  was  not 
intended  as  an  absolute  transfer  of  the  property  therein 
described,  but  was  given  merely  to  secure  a  debt  and  was 
intended  only  as  a  mortgage,  he  was  in  equity  the  owner 
of  the  lot  and  could  lawfully  contract  in  his  own  name  for 
the  making  of  the  improvement.  It  is  a  principle  of  law 
too  well  settled  to  justify  a  reference  to  the  authorities,  that 
a  deed  of  real  estate,  absolute  in  form,  executed,  and  in-- 
tended  as  security  for  the  payment  of  a  sum  of  money  is^ 
in  eficct,  only  a  mortgage  and  will  be  so  considered  as  be- 
tween the  parties  and  all  others  having  knowledge  of  the* 
purpose  for  which  it  was  given.  Brown  did  not  occupy  the 
position  of  contractor  with  the  holder  of  the  equitable 
mortgage,  but  contracted  with  appellant  in  his  own  right 
as  owner  of  the  property,  as  he  had  a  perfect  right  to  do, 
and  under  the  mechanic's  lien  law  the  Crane  Elevator  Com* 
pany  had  four  months  from  the  completion  of  the  work  in 
which  to  file  its  claim  for  lien.     It  was  filed  in  due  time. 

It  is  conceded,  and  such  is  undoubtedly  the  rule,  that 
the  lien  of  a  mortgage  is  superior  to  a  mechanic's  lien  for 
labor  performed  or  materials  furnished  under  a  contract 
entered  into  after  the  recording  of  the  mortgage,  or  where 
the  laborer  or  material-man  has  actual  notice  of  the  exist- 
ence of  an  unrecorded  mortgage.  In  this  case  there  is  no 
proof  showing  that  the  Crane  Elevator  Company  had  act- 
ual notice  that  the  deed  executed  by  Brown  was  intended 
as  a  mortgage,  or  that  the  deed  was  in  existence.     It  ia 
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urged  for  appellant  that  the  recording  of  the  deed  was  in- 
Bufficieut  to  give  constructive  notioe  that  it  was  intended  as 
a  mortgage,  but  that  it  was  only  notice  of  what  it  pur- 
ported to  be^an  unconditional  conveyance;  in  other  words, 
that  the  recording  of  the  deed  was  of  no  avail  as  against 
a  subsequent  incumbrance  without  actual  notioe  of  the  real 
character  of  the  transaction,  and  tiiat  the  lien  of  appellant 
is  prior  and  superior  to  the  right  of  appellee.     Counsel 
have  cited  in  support  of  this  position  several  decisions  from 
the  courts  of  other  states,  and  also  section  25  of  chapter 
73/ Compiled  Statutes,  entitled  ''Real  Estate,''  which  de- 
clares that  ''  Every  deed  conveying  real  estate,  which  by 
any  other  instrument  in  writing  shall  appear  to  have  been 
intended  only  as  security  in  the  nature  of  a  mortgage, 
though  it  be  an  absolute  conveyance  in  terms,  shall  be  con- 
sidered as  a  mortgage;  and  the  person  for  whose  benefit 
such  deed  shall  be  made  shall  not  derive  any  advantage 
from  the  recording  thereof,  unless  every  writing  operating 
as  a  defeasance  of  the  same,  or  explanatory  of  its  bein^ 
designed  to  have  the  effect  only  of  a  mortgage  or  condi- 
tional deed,  be  also  recorded  therewith,  and  at  the  same 
time/'     By  this  section,  where  a  deed  absolute  on  its  face 
is  given,  which  is  intended  only  to  take  effect  as  a  mortgage, 
and  the  mortgagee  executes  and  delivers  to  the  mortgagor 
a  written  defeasance,  the  registry  of  the  deed  without  re- 
cording the  defeasance  is  notice  to  no  one  of  the  rights  of 
the  holder  of  such  a  conveyance ;  that,  although  spread 
upon  the  records,  it  is  to  be  regarded  the  same  as  an  unre- 
corded mortgage  so  fisir  as  creditors  and  subsequent  pur- 
chasers are  concerned.     Such  is  clearly  the  meaning  of  the 
section.     Its  provisions  have  no  application  to  a  case  where 
there  is  no  written  defeasance  to  an  absolute  deed  given  as 
security  for  a  debt  or  loan,  but  the  contract  to  reoonvey 
rests  entirely  in  parol.  Where,  as  in  this  case,  the  defeasance 
is  a  verbal  one,  obviously  it  cannot  be  recorded  and  the  above 
section  could  not  control.    In  such  case  the  proper  recording 
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of  the  abaolute  oonveyauoe  will  fully  protect  the  rights  of 
the  mortgagee*  It  being  notice  to  the  world  of  a  greater 
interest  than  he  has  to  the  property,  it  certainly  ought  to 
be  regarded  as  sufficient  notice  of  his  true  interest  therein. 
The  record  was  notice  at  least  that  the  grantee  had  some 
right  or  interest  in  the  premises,  and,  had  inquiry  been  made 
of  him  or  the  grantor,  the  true  nature  of  the  transaction 
would  have  been  disclosed.  We  are  aware  that  these  views 
are  not  in  harmony  with  the  cases  cited  by  appellant,  but 
are  believed  to  be  supported  by  the  weight  of  authority  in 
this  country.  (Jones  on  Mortgages,  sec.  548;  Kemper  v, 
CampbeU,  44  O.  St,  210;  Christie  v.  HaU,  46  111.,  117; 
Maralon  v.  WUliams,  47  N.  W.  Rep.  [Minn.],  644 ;  Shaw 
V.  WiUhire,  65  Me.,  485.) 

Counsel  for  appellant  have  cited  in  their  brief  Wade  on 
Law  of  Notice,  which  lays  down  the  principle  that  instru- 
ments must  be  recorded  in  their  true  character  to  impart 
constructive  notice;  that  an  absolute  deed,  when  intended 
as  a  mortgage,  should  be  registered  in  the  record  of  mort- 
gages. This  may  be  true,  but  we  are  not  now  called  upon 
to  determine  the  question,  as  it  does  not  arise  in  this  case. 
The  cross-petition  of  the  Omaha  Lumber  Company  alleges 
that  the  deed  in  question  was  duly  recorded  in  the  office 
of  the  register  of  deeds  of  Douglas  county  on  the  9th  day 
of  December,  1889.  This  averment  is  not  denied  by  the 
answer  of  the  Crane  Elevator  Company,  nor  is  it  contro- 
verted by  the  evidence,  and  it  must  be  taken  as  true  that 
the  instrument  was  recorded  in  the  proper  record.  Our 
conclusion  is  that  the  district  court  did  not  err  in  giving 
appellee  the  prior  lien.     The  judgment  is 

Affirmed. 

The  other  judges  concur. 
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D.  E.  Johnson  y.  Wii^ub  F,  Swayzb. 

[FiLKD  JUNS  30, 1892.] 

« 

"L  Brrora :  Waiysb.  The  failara  to  except  to  the  roling  of  tbe  trial 
oonrt,  to  the  admioBlon  or  exoluaion  of  testimonyi  is  a  waiTor  of 
the  error. 

2.  Pleading:  Amendment  Discretiokabt.  The  refusing  of  per^ 
misBion  to  amend  a  pleading  in  an  action  pending  in  the  dis- 
trict oonrt  rests  largely  in  the  legal  discretion  of  the  court,  and 
unless  there  has  been  abuse  of  snch  discretion  which  has  de- 
prived the  party  of  a  sabstantial  right,  this  court  will  not  inter- 
ftrsb 

Erbob  to  the  district  ooiirt  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

BromCy  Andrews  &  Sheecm,  for  plaintiflp  in  error* 

BaUid  &  PoinUj  corUra. 

NOBVAL,  J. 

The  defendant  in  error  brought  suit  in  tbe  district  court 
against  plaintiff  in  error  upon  a  promissory  note,  of  which 
the  following  is  a  copy : 

"Nevada,  Iowa,  June  25,  1888. 

''One  year  after  date  I  promise  to  pay  to  the  order  of 
Wilbur  F.  Swayze,  at  First  National  Bank,  Nevada,  Iowa, 
twelve  hundred  dollars,  value  received,  with  interest  at 
the  rate  of  eight  per  cent  per  annum  until  paid.  If  in- 
tcfest  is  not  paid  when  due,  the  same  shall  bear  interest  at 
ten  per  cent;  and  if  expense  and  costs  are  incurred  by  the 
holder  in  consequence  of  a  failure  to  pay  at  maturity,  the 
undersigned  agrees  to  pay  reasonable  attorney's  fees  if  suit 
is  brought  on  this  note. 

"Due  June  25,  1889. 

"$1,200.  D.  E.  Johnson.'' 


1*36  117 
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The  petition  allies  that  said  note  was  executed  and  de- 
livered by  Johnson  at  Nevada,  in  the  state  of  Iowa;  that 
no  part  thereof  has  been  paid  except  the  sum  of  $78.22; 
that  the  laws  of  the  state  of  Iowa,  where  said  note  was 
made  and  by  its  terms  was  payable,  provides  that  attorneys' 
fees  shall  be  allowed  and  taxed  as  costs  on  the  amount 
found  due  at  the  rate  of  ten  per  cent  on  the  first  |200,  five 
per  cent  on  the  next  $300,  three  per  cent  on  the  next  $500, 
and  one  per  cent  on  all  in  excess  of  $1,000  so  found  due. 
It  is  further  alleged  that  $52.40  is  a  reasonable  attorney's 
fee  in  the  case. 

The  answer  is  a  general  denial. 

Upon  the  trial  the  court  directed  the  jury  to  return  a 
verdict  for  the  plaintiff  below  for  the  face  of  the  note  and 
interest  less  the  amount  indorsed  as  above  stated. 

Two  errors  are  assigned : 

First — In  admitting  the  note  in  evidence. 

Second — In  not  granting  the  defendant  time  to  prepare 
and  file  an  amended  answer. 

The  first  objection  urged  must  be  overruled.  Tfie  proper 
foundation  for  the  introduction  of  the  note  was  laid  before 
it  was  offered  in  evidence  by  the  testimony  of  the  plaint- 
iff, who  testified  to  the  defendant's  signature  and  that  the 
instrument  was  received  by  plaintiff  at  Nevada,  Iowa.  It 
is  argued  that  while  plaintiff  declared  upon  a  note  exe- 
cuted in  Iowa,  the  testimony  received  prior  to  the  offer  of 
the  same  in  evidence  shows  that  it  was  made  at  Omaha,  in 
this  state,  therefore  there  was  a  fatal  variance  between  the 
petition  and  proof.  We  are  unable  to  find  in  the  record 
any  testimony  to  support  this  contention.  Plaintiff  was 
the  only  witness  examined  before  the  note  was  received  in 
evidence,  and  if  we  have  correctly  read  his  testimony,  it 
does  not  contain  anything  tending  to  show  that  the  note 
was  executed  at  a  place  different  from  that  mentioned  on 
its  face.  The  instrument  given  in  evidence  corresponds  in 
every  respect  with  the  copy  set  out  in  the  petition.     Be- 
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fiideSy  it  having  been  admitted  without  objection,  error  can- 
not be  predicated  thereon; 

There  was  no  abuse  of  discretion  in  the  court  refusing, 
after  the  commencement  of  the  trial,  to  grant  the  defend- 
ant time  in  which  to  prepare  and  file  an  amended  answer, 
fie  did  not  state  to  the  court  the  facts  he  desired  to  set  up 
in  the  proposed  answer,  but  simply  that  the  note  was  ob- 
tained by  conspiracy  and  fraud.  This  was  a  mere  con- 
clusion, and  was  insu£Bcient.  No  excuse  was  given  for  not 
pleading  the  facts  constituting  the  fraud  in  the  original 
answer.  He  must  have  known  of  the  fraud  at  that  time, 
if  any  existed,  and  he  had  ample  time  to  plead  all  defenses 
before  the  trial,  as  the  suit  had  then  been  pending  for  more 
than  a  year.  He  chose  to  rely  upon  a  general  denial,  and 
yet  upon  the  witness  stand  he  admitted  the  execution  and 
delivery  of  the  note.  True,  he  says  he  signed  it  at  Omaha, 
but  in  our  opinion  it  was  quite  immaterial  where  the  note 
was  made,  for  upon  the  trial  the  plaintiff  did  dbt  seek  to 
enforce  it  according  to  the  laws  of  Iowa,  but  withdrew  and 
Waived  his  claim  for  attorney's  fees. 

The  errors  assigned  are  overruled  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 


So    J 19 
44     Ifll 

The  Coxtnty  of  Lancaster  et  al.,  appellees,  v.       '^  "' 
Ellen  Rush  et  al.,  appellants.  w  5^^ 

[Filed  June  30, 1892.]  ^  428 

1.  Tax  liiens:  Forecixmube  by  County.  Under  the  statntes  la 
force  since  Febmary  15, 1877,  a  county  treasnrer  is  not  compelled 
to  seize  and  sell  personal  property  of  the  taxpayer  for  real  es- 
tate taxes  before  offering  the  realty. 
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2.  : .    The  proTiao  claoae  of  section  1,  article  lY,  chapter 

77,  Compiled  Statntes,  restricting  the  foreclosure  of  tax  liens 
bj  counties  to  cases  where  the  amount  due  on  the  tax  oertifi*^ 
cate  exceeds  the  sum  of  $200,  is  inimical  to  the  provisions  of 
section  4,  article  IX,  of  the  constitution,  and  is  Toid. 

3.  :  .     Power  is  conferred  upon  counties  to  foreclose- 

tax  liens  by  sections  1  and  2,  article  Y,  chapter  77,  Compiled 
Statutes. 

4.  Demurrer:  A  MisjoiNDSBof  parties  plaintiff  is  not  a  cause 

for  demurrer. 

5.  Tax  Liens:  Fobbclosubb:  Ibbboulab  Assbsshbnt.    Ib  186^ 

the  town  of  L.  was  incorporated,  and  there  was  included  in  its. 
boundaries  certain  agricultural  lands  not  platted.  Subsequently 
it  was  incorporated  as  a  city  of  the  first  class,  including  the- 
same  unplatted  lauds,  and  the  proper  city  authorities  assessed 
the  lands  in  question  and  levied  taxes  thereon  for  municipal 
purposes.  The  lands  were  subsequently  sold  for  taxes,  and  % 
tax  certificate  was  issued  to  the  purchaser.  In  an  action  to  fore- 
close the  tax  lien  it  was  hdd,  that  the  action  of  the  county  com<^ 
missioners  incorporating  the  town  was  not  Toid,  though  the  iin« 
platted  lands  were  included,  and  that  the  taxes  in  question  weie- 
yalid. 

Appeal  from  the  district  court  of  Lancaster  oouDty^ 
Heard  below  before  Field^  J. 

J*.  R.  WAsteTy  for  appellant,  cited :  Ped  v.  (7 Brim,  & 
Neb.,  362;  Johnson  v.  Halin,  4  Id.,  139;  PeUii  v.  Blaehy 
8  Id.,  59;  Lyman  v.  Anderson,  9  Id.,  378;  Miller  v,  Sur^ 
ford,  11  Id.,  377;  Neb.  City  v.  Oas  Oo.,  9  Id.,  346 ;  Cooley,. 
Taxation,  13,  359,  364;  Jordes  v.  Bobbins,  8  Gray  [Mass.], 
339;  Campau  v.  City,  14  Mich.,  285;  Slauson  v.  Bacine, 
13  Wis.,  451 ;  Stale  v.  Dousman,  28  Id.,  647;  Staie  v,  Lan^ 
caster,  17  Neb.,  85;  IxUhrop  v.  MUls,  19  Cal.,  514;  -4.W'y 
Gen'lv.  Harris,  19  Nev.,  222. 


i2.  D.  Stemms,  N.  Z,  Snell,  G,  M.  Lamhertson,  H.  J. 

Whitmore,  A.  W.  Scott,  and  Westermann,  Low  &   Gouldy 

oo7i/?*a,  cited :  Kittle  v.  Shervhiy  11  Neb.,  67;  Wood  p.  Hel^ 

mer,  10  Id.,  68;  Turner  v,  Alihaus,  6  Id.,  54;   Clother  v^ 


J 
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Mdher,  16  Id.,  6;  Otoe  Co.  r.  Brown,  16  Id.,  400;  Bavey 
V.  Dakota  Cdy,  19  Id.,  724;  Stuart  v.  Kalamazoo,  30  Mich.^ 
69;  People  v.  Maynard,  15  Id.,  463;  Shumway  v.  Bennett, 
29  Id.,  462;  S.  Platte  Land  Co.  v.  Buffalo  Cb.,  16  Neb., 
606;  Blanchard  v.  Bisaell,  11  O.  St.,  96;  People  v.  Car- 
penter, 24  N.  Y.,  86 ;  Powers  v.  Co.  Comers,  8  O.  St.,  285 ; 
Kountz  V.  Omaha,  6  Dill.  [U.  S.],  443;  Maihia  v,  Bogga, 
19  Neb.,  698;  Lawton  v.  Steel,  7  L.  R.  A.  [N.  Y.],  134; 
State  V.  Tuttie,  53  Wis.,  46;  Santo  v.  State,  2  la.,  166; 
Hjbinson  r.  BidweU,  22  Cal.,  379;  MtUdoon  v»  Levi,  26 
Neb.,  467. 

NOBVAL,  J. 

On  the  22d  day  of  May,  1884,  lot  6,  in  block  3,  in 
Lavender's  addition  to  Lincoln,  now  part  of  lots  16  and 
17,  in  block  3,  McMurtry's  addition  to  Lincoln,  was  pur- 
chased by  the  county  commissioners  for  the  delinquent  taxes 
due  thereon  for  the  years  1870,  1881,  and  1882,  and  for 
city  taxes  for  the  years  1872  and  1876,  amounting  to 
$11.27,  including  interest  and  penalty,  and  a  tax  certificate 
was  duly  issued.  This  suit  was  brought  by  the  appellees 
to  foreclose  the  tax  lien.  The  petition  contains  a  table  of 
the  items  of  county  and  state  taxes,  and  of  city  tax  of  each 
year,  and  alleges  that  the  sum  due  is  $27.42.  A  motion 
was  filed  to  strike  out  of  the  petition  all  items  of  tax  of 
the  year  1872  and  prior  years,  which  was  overruled  and 
defendants  excepted.  To  the  petition  a  demurrer  was  filed 
that : 

1.  The  petition  does  not  state  a  cause  of  action. 

2.  That  the  claim  does  not  amount  to  $200. 

3.  That  parties  plaintiff  are  improperly  joined. 

4.  Because  no  part  of  the  tax  is  paid  by  either  of 
plaintiffs. 

This  demurrer  being  overruled,  the  appellants  answered, 
pleading  three  defenses : 

1.  That  the  claim  is  less  than  $200. 
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2.  That  plaintifis  are  improperly  joined. 

3.  That  the  city  tax  is  invalid,  because  Lavender's  addi- 
tion was  not  legally  within  the  corporate  limits  of  the  city 
of  Lincoln  at  the  time  the  city  taxes  were  levied  on  said 
lot. 

There  was  a  demurrer  to  the  first  and  second  defenses^ 
which  was  sustained  and  defendants  excepted,  and  to  the 
third  defense  the  plaintiffs  replied  by  a  general  denial.  The 
cause  was  tried  to  the  court,  and  judgment  was  rendered  for 
the  plaintiffs  for  the  full  amount  claimed  in  the  petition. 

The  defendants'  motion  to  strike  out  of  the  petition  all 
items  of  taxes  levied  prior  to  and  including  the  year  1872 
was  properly  denied.  The  basis  of  the  motion  is  that  the 
taxes  for  said  years  were  levied  under  a  statute  requiring 
county  treasurers  to  seize  and  sell  personal  property  for 
real  estate  taxes,  and  the  petition  omits  to  allege  an  at- 
tempt and  failure  to  make  the  tax  by  distress  and  sale  of 
chattels.  The  provisions  of  sections  49  and  50  of  the 
revenue  law,  approved  February  15,  1869,  and  amended 
June  6,  1871,  making  it  necessary  to  exhaust  4he  personal 
property  by  distress  and  sale  before  the  realty  should  be- 
come liable  for  the  taxes  assessed  upon  it,  were  repealed  by 
an  act  of  the  l^islature  of  this  state,  approved  February 
15,  1877.  (Session  Laws  1877,  p.  43.)  This  act  took  ef- 
fect prior  to  the  sale  of  the  real  estate  for  taxes,  May  22, 
1884,  and  the  failure  of  the  appellees  to  all^  an  attempt 
to  collect  the  tax  by  distress  of  goods  is  immaterial.  Since 
the  t&king  effect  of  the  repealing  act  a  county  treasurer  is 
not  compelled  to  seize  and  sell  the  personalty  of  the  tax- 
payer for  real  estate  taxes  before  selling  the  real  estate. 
{Kittle  V.  Shervin,  11  Neb.,  65;  State  v.  Cain,  18  Id.,  631.) 

It  is  urged  that  the  petition  did  not  all^e  a  cause  of 
action,  because  the  amount  claimed  to  be  due  upon  the  tax 
certificate  does  not  amount  to  $200.  The  precise  question 
was  before  the  court  in  County  of  Lancaster  v.  Trimble^ 
33  Neb.,  121,  decided  at  the  present  term,  and  the  same 
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case  upon  rehearing,  34  Neb.,  752,  and  it  was  held  that 
the  proviso  clause  of  section  1,  article  4,  chapter  77,  Cora- 
piled  Statutes,  restricting  the  foreclosure  of  tax  liens  by 
counties  to  cases  where  the  amount  due  on  the  tax  certifi- 
cate exceeds  the  sum  of  $200,  is  inimical  to  the  provisions 
of  section  1,  article  9,  of  the  constitution.  The  conclus- 
ion there  reached  is  sound.  The  constitution  requires  that 
all  the  taxable  property  in  the  state  shall  contribute  its 
proportionate  share  of  taxes,  and  prohibits  the  legislature 
from  releasing  the  property  of  an  individual  from  the 
taxes  imposed  thereon.  The  only  remedy  for  the  enforce- 
ment of  the  collection  of  the  tax  levied  on  the  real  estate 
in  question  is  by  foreclosure  proceedings,  and  if  such  ac- 
tion cannot  be  maintained  because  the  amount  due  is  less 
than  $200,  then  said  real  estate  is  released  from  said  taxes, 
and  an  increased  burden  will  necessarily  fall  upon  other 
property.  We  adhere  to  the  coocliision  of  the  court  an- 
nounced in  the  second  hearing  of  Lancaster  County  v. 
Trimble,  supra,  to  the  effect  that  in  addition  to  the  special 
provisions  of  statute  providing  for  the  foreclosure  of  a  tax 
lien  by  a  county,  the  power  is  conferred  by  sections  1  and 
2,  article  5,  chapter  77,  Compiled  Statutes. 

The  third  point  of  the  ap|)ellants'  demurrer  to  the  peti- 
tion was  rightly  overruled.  A  misjoinder  of  parties 
plaintiff  is  not  a  cause  for  demurrer.  (Davey  v.  Dakota  Co., 
19  Neb.y  721.)  The  city  of  Lincoln  had  an  interest  in 
the  amount  due  on  the  tax  certificate  to  the  extent  of  the 
unpaid  delinquent  city  taxes  against  the  lot.  Under  sec- 
tion 40  of  the  Civil  Code  all  persons  having  an  interest  in 
the  subject  of  the  action  and  in  obtaining  the  relief  de- 
manded may  join  as  plaintiff.''  It  was  not  necessary, 
however,  that  the  city  should  be  made  a  party  plaintiff. 
The  action  could  have  been  prosecuted  in  the  name  of  the 
county  to  collect  the  entire  delinquent  taxes  levied  for 
state,  county,  school  district,  municipal,  and  other  pur- 
poses.    In  such  case  the  county  treasurer^  when  the  money 
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is  collected,  is  required  to  accoant  and  paj  over  to  the 
state  treasurer,  school  district  treasurer,  and  city  treasurer 
the  proportion  of  the  amount  actually  received  due  each» 
The  city  of  Lincoln  being  a  party  to  the  suit,  the  court 
found  what  portion  of  the  whole  amount  was  due  it.  The 
appellants  were  not  prejudiced  thereby. 

It  is  finally  urged  that  the  city  tax  imposed  upon  tfai» 
lot  is  void,  for  the  reason  that  the  lot  was  not  at  the  time 
within  the  limits  of  the  city  of  Lincoln,  and  therefore  was^ 
not  properly  taxable  for  municipal  purposes.  On  the  7th 
day  of  April,  1869,  the  county  commissioners  of  Lancas- 
ter county,  upon  a  petition  presented  them  for  that  pur- 
pose, incorporated  the  town,  now  city,  of  Lincoln,  which 
included  in  its  boundaries  the  east  half  of  the  northwest 
quarter  of  section  25,  town  10  north,  range  6  east.  This 
tract  in  1869  was  occupied  by  the  owner  as  a  farm.  It 
had  not  yet  been  platted  or  subdivided,  nor  was  it  used  for 
urban  purposes.  Subsequently,  on  the  22d  day  of  April, 
1869,  the  owner  of  the  land  made,  executed,  and  filed  for 
record  a  plat  known  as  Lavender's  Addition  to  Lincoln, 
which  included  a  portion  of  said  tract  Lots  were  subse- 
quently conveyed  in  said  addition  by  Luke  Lavender,  the 
proprietor,  with  reference  to  that  plat  The  lot  on  which 
the  tax  which  is  in  controversy  in  this  suit  was  in  the  said 
east  half  of  the  northwest  quarter  of  section  26. 

Counsel  for  appellants  contend  that  said  tract  was  not 
legally  taken  into  the  corporate  limits,  for  the  reason  that 
the  commissioners  had  no  authority  to  take  into  the  boun- 
daries of  the  town  ground  in  excess  of  ten  acres  not  platted 
or  subdivided  nor  used  for  urban  purposes,  and  for  that 
reason  the  tax  was  unauthorized  and  void.  The  same 
question  was  passed  upon  by  this  court  in  McClay  v.  OUy 
of  Lincoln,  32  Neb.,  412;  and  it  was  held  that  the  action 
of  the  county  commissioners  incorporating  the  town  of 
Lincoln  was  not  void,  although  lands  not  platted,  but 
used  for  agricultural  purposes,  were  included  in  the  boun- 
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•daries  of  the  corporation^  and  that  where  the  proper  author-^ 
ities  of  Lincoln  have  assessed  and  levied  taxes  on  such 
unplatted  lands  for  mtinieipal  purposes,  which  were  subse- 
quently paid  by  the  owners  under  protest  and  notice,  an 
action  could  not  be  maintained  by  them  to  recover  the 
taxes  thus  paid.  The  question  was  carefully  considered  in 
that  case,  and  numerous  precedents  are  cited  which  sustain 
the  conclusion  reached.  The  decision  is  authority  for  hold- 
ing that  the  city  taxes  involved  in  this  case  are  valid.  The 
judgment  of  the  district  court  ia 

Affibhed. 

The  other  judges  concur. 


John  I.  Redick,  appellant,  v.  Cmr  of  Omaha, 

APPELLEE. 

[FiLBD  July  1, 1892.] 

Special  Assessmenta :  Injunction.  In  an  action  to  enjoin  cer- 
tain special  aasessmentd  for  the  improvement  of  a  public  street, 
held^  that  neither  the  pleadings  nor  proof  presented  a  case  to  en- 
title the  plaintiff  to  relief. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

W.  A.  Bedioky  for  appellant : 

The  mode  of  levying  the  tax  (according  to  benefits)  is 
the  measure  of  the  power^  and  if  levied  in  any  other  mode 
it  is  unauthorized  and  void.  (ZoUman*8  Case^  20  Cal.,  102; 
Paving  Cb.t?.  Painter j  36  Id.,  699;  Murphy  v.  LouisviUe, 
9  Bush  [Ky.],  189.)  This  assessment  is  void,  because 
based  on  the  cad  of  the  work,  and  not  on  special  benefits 
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assessed  and  apportioned,  (Johnson  v.  Milwaukee,  40  Wis.,. 
315 ;  WaJtkins  v.  Zwietuschf  47  Id.,  613 ;  Hanseom  v.  Omaha, 
11  Neb.,  37;  Thomas  v,  Oainy  35  Mich.,  156.)  An  as- 
sessment by  foot-frontage  rule  has  been  held  void,  as  not 
according  to  benefits.  {State  v.  Hudson^  5  Dutch.  [N.  J.], 
104;  State  v.  Bergen,  1  Zabr.  [N.  J.],  342;  State  v.  Jersey 
(My,  4  Id.,  662;  Staie  v.  Passaic,  8  Vroom  [N.'J.],  65; 
Oronin  v.  Jersey  CUy,  9  Id.,  410;  St.  John  v.  E,  St,  Louis, 
50  III.,  92.)  An  assessment  by  the  foot-front  rule  cannot 
be  sustained  upon  rural  lot  or  land.  (Cfevelandb,  2Wp/>,  1.^ 
R.  I.,  61 ;  Kaiser  v.  Weise,  85  Pa.  St,  366 ;  Perry  v.  Little 
Rocky  32  Ark.,  31 ;  State  t?.  DW.  Court  of  Ramsey  Co.,  29 
Minn.,  62;  Masters  v.  Scroggs,  3  M .  &  S.  [Eng.],  447; 
Stafford  v.  Hamston,  2  B.  <&  B.  [Eng.],  691.) 

A.  J.  Poppleton,  oontra: 

The  determination  of  the  board  of  equalization  as  to  the 
method  of  assessment  is  exclusively  within  its  jurisdiction. 
{Teegarden  v.  Rapine,  14  N.  W.  Rep.  [Wis.],  614 ;  Lent  v. 
TUsonj  14  Paa  Rep.  [Cal.],  71 ;  Paulson  v.  Portland,  19 
Pac.  Rep.  [Ore.],  155;  Hunt  v.  Rahway,  39  N.  J.  L. 
646;  LiMe  Rock  v.  Katzenstein,  12  S.  W.  Rep.  [Ark.], 
199.)  A  foot-front  assessment,  where  the  benefits  are  found 
by  the  board  of  equal izatiou  of  the  council  to  be  equal  and 
uniform,  is  expressly  authorized  by  section  42  of  the  char- 
ter. {O'Reilly  v.  Kingston,  21  N.  E.  Rep.  [N.  Y.],  1004; 
McCormiok  v.  Harrisburg,  18  Atl.  Rep.  [Pa.],  126; 
Winona  Co.  v.  Waiertovm,  44  N.  W.  Rep.  [S.  Dak.],  1072; 
Wither  v.  Springfield,  14  N.  E.  Rep.  [111.],  871 ;  Davis  v. 
Lynchburg,  6  S.  E.  Rep.  [Va.],  230.)  Equity  will  not  in- 
terfere to  enjoin  the  collection  of  a  tax  unless  some  special 
reason  is  shown  affecting  the  validity  of  the  assessment  or 
unless  the  tax  sought  to  be  enjoined  Tras  not  authorized. 
(Cooley,  Taxation,  536;  Hannewinkle  v.  Georgetown,  16 
Wall.  [U.  S.],  548;  Kellogg  v.  OMosh,  14  Wis.,  678; 
Dodd  P.Hartford,  25  Conn.,  232;    Arnold  v.  Middleton, 
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39  Id.,  401 ;  Loud  v.  Charlestown,  99  Mass.,  209 ;  Whiting 
V.  BoOxm,  106  Id.,  350;  Page  v.  SL  Louis,  20  Mo.,  136; 
Marsh  V.  Brooklyn^  59  N.  Y.,  280.)  Appellant  had  a  legal 
remedy  under  the  statutes  by  paying  his  tax  under  protest 
and  bringing  an  action  to  recover  it  back.  Having  failed 
to  avail  himself  of  this,  he  has  no  standing  in  a  court  of 
equity.  {Adsit  v.  Lid),  76  111.,  198 ;  Peoria  v.  Kidder,  26 
Id.,  351 ;  Archer  v.  Terre  HavJU,  102  Id.,  493;  Andrews 
V.  Rumsey^  75  Id.,  598.)  Appellant  does  not,  in  his  peti- 
tion, tender  or  deposit  the  amount  of  the  assessment  admit- 
ted to  be  due,  therefore  he  has  no  standing  in  a  court  of 
equity.  {Barker  t?.  Omaha,  16  Neb.,  271;  Hallenbeck  v. 
Hahn,  2  Id.,  426 ;  Wood  v.  Hehner,  10  Id.,  75 ;  Hunt  v. 
Eaderday,  10  Id.,  165;  'Boeck  v.  Merriam,  Id.,  201.) 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  enjoin  the  collection  of  certain  special  taxes 
assessed  against  the  property  of  the  plaintiff  described  in 
the  petition,  on  the  ground  that  said  assessment  was  uncon- 
stitutional and  void.  Issues  were  joined  and  on  the  trial 
of  the  cause  the  court  made  special  findings  as  follows  : 

^'The  evidence  is  quite  meager,  but  it  sufficiently  appears 
therefrom,  and  from  the  pleadings,  that  the  tax  in  question 
was  levied  according  to  foot-frontage,  upon  property  along 
a  portion  of  Farnam  street,  to  pay  for  one-half  of  the  ex- 
pense of  certain  grading  in  front  of  plaintiff's  property. 
The  tax  was  at  the  rate  of  about  $1.68^  per  front  foot  upon 
a  strip  132  feet  deep  of  the  tract  in  question,  which  had 
not  been  divided  into  lots  and  blocks.  The  tract  was  a 
little  less  than  600  feet  square ;  the  frontage  being  about 
686  feet,  and  the  taxes  being  $9,561.82. 

"Second — There  was  no  attempt  to  show  by  proofs  that 
as  a  fact  this  exceeded  the  special  benefits  conferred  upon 
plaintiff's  property  by  the  grading,  or  was  more  in  pro- 
portion to  such  benefits  than  the  tax  upon  other  property 
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similarly  benefited.  The  case  rests  upon  the  theory  that  a 
tax  by  foot-frontage  is  unconstitutional,  illegal,  and  arbi- 
trary, and  therefore  void.  In  this  case  the  board  of  equal- 
ization and  council  determined  that  the  rule  was  just,  and 
there  is  no  evidence  to  the  contrary.  The  record  does  not 
show  that  the  plaintiff  made  any  complaint,  at  the  time, 
against  the  apportionment  of  the  expenses;  or  that  his 
property  was  charged  with  more  than  its  just  share.  (See 
10  Neb.,  216;  11  Id.,  75;  Id.,  347.) 

''Facts  of  which  the  court  may  take  judicial  notice  re- 
garding the  boundaries,  situation,  and  progress  of  the  city, 
at  and  subsequent  to  the  time  in  question,  refute  the  theory 
of  the  petition,  that  the  premises  were  mere  agricultural 
lands,  unsusceptible  of  benefits  from  municipal  improve- 
ments. It  is  within  the  common  knowledge  that  these  ex- 
tend far  beyond  its  boundaries,  in  all  directions,  into  pop- 
ulous wards,  and  districts  of  elegant  and  costly  residences, 
and  high  priced  city  property.  The  plaintiff  makes  no 
offer  to  pay  any  portion  of  the  tax,  or  grading  expense, 
but  itonds  upon  the  proposition  that  the  tax  was  a  nullity. 
If  that  were  so,  the  court,  under  the  circumstances,  might 
properly  leave  him  to  his  l^al  remedies  for  resisting  it,  or 
defending  against  any  title  or  lien  set  upon  it.  (See  16  Neb., 
269,  and  numerous  cases  holding  that  he  who  seeks  equity 
must  do  equity.)  The  action  must  be  dismissed  for  want 
of  equity  at  plaintiff  ^s  cost.'' 

The  court  thereupon  dismissed  the  action  for  want  of 
equity. 

The  pleadings  and  evidence  tend  to  show  that  the  assess- 
ment was  substantially  correct,  and  fail  to  show  any  ground 
for  equitable  relief  on  behalf  of  the  plaintiff.  He  waited 
until  the  improvement  was  made,  without  raising  any  ob- 
jections to  the  improvement  itself  or  the  mode  of  assess- 
ment, and  the  proof  fails  to  show  that  the  rule  adopted  is 
inequitable.  The  plaintiff  fails  also  to  offer  to  pay  the 
amount  justly  due  for  such  improvement,  and  therefore  does 
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not  commend  himself  to  a  court  of  equity.     There  is  no 
material  error  in  the  record  and  the  judgment  is 

Affibhed. 
The  other  judges  concur. 


William  M.  Powebs  v.  Jacob  E.  House. 

» 

[Filed  July  1,  1892,2 
Iteyiew.    ffddf  That  there  is  no  material  error  in  the  record. 

Ebbob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Doane^  J. 

A.  C  Wakeley,  for  plaintiff  in  error. 

A.  N,  Ferguson^  and  Winfield  8.  Strawn,  contra. 

Maxwell,  Ch.  J. 

The  plaintiff  in  the  suit  below  was  Jacob  E.  House. 
The  defendants  were  George  R.  Scougal,  Martin  P.  Ohl- 
man,  William  M.  Powers,  Miles  T.  Wooley,  and  F.  M. 
Ziebach,  of  whom  Powers  only  was  served.  The  plaintiff 
House  is  a  civil  engineer,  and  resides  in  the  city  of  Omaha. 
The  defendants  constituted  a  committee  appointed  at  a 
meeting  of  the  citizens  of  Yankton,  Dakota,  and  resided 
in  Yankton.  This  committee  was  appointed  for  the  pur- 
pose of  supervising  and  taking  charge  of  a  survey  of  a  pro- 
posed line  of  railroad  from  Yankton  to  Sioux  Falls,  in  the 
then  territory  of  Dakota. 

The  petition  allies,  in  substance,  the  employment  of  the 
plaintiff  by  this  committee  at  a  salary  of  $200  per  month 
And  expenses;  that  the  plaintiff  commenc^  work  about 
12 
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September  23^  1887^  and  continued  in  it  until  the  middle 
of  November,  1887;  that  thereby  there  became  due  him 
$400  for  his  services;  that  his  fares  and  expenses  incurred 
in  the  prosecution  of  the  work  amounted  to  $91.85;  that 
he  was  paid  upon  account  $200^  and  that  there  is  due  him 
$291.85  with  interest 

The  answer  upon  behalf  of  Mr.  Powers,  the  only  de* 
fendant  upon  whom  service  was  had^  sets  up  the  following 
defenses : 

''First — That  the  plaintiff  House  was  hired  by  the 
committee,  to  be  paid  at  the  rate  of  $200  per  month,  the 
plaintiff  agreeing  to  find  and  run  a  good  practicable  line 
for  the  proposed  road,  and  also,  in  consideration  of  being 
allowed  to  be  absent  from  the  field  of  operations  when  not 
needed,  he  would  at  all  other  times  be  present  for  the  car* 
rying  on  of  the  work,  and  would  devote  such  time,  atten* 
tion,  and  skill  to  the  making  of  the  survey  as  might  be 
necessary  and  requisite ;  that  the  plaintiff  entered  upon  the 
prosecution  of  his  work  September  26,  1887,  and  upon 
November  2,  1887,  was  notified  by  the  committee  that  his 
services  were  no  longer  needed.'^ 

The  answer  then  sets  up  the  law  of  Dakota  relating  to 
the  limited  obligation  of  a  party  acting  as  agent. 

As  a  further  defense  and  as  a  counter-claim  it  is  alleged 
in  answer  that  the  plaintiff  House  was  frequently,  for  days 
together,  absent  from  the  field  of  operations  on  the  survey 
when  his  assistance  and  skill  were  needed  for  the  proper 
carrying  on  of  the  work;  that  the  plaintiff  so  negligently 
and  carelessly  did  his  work  that  it  was  of  no  value  what* 
ever;  that  the  line  projected  by  the  plaintiff  was  never 
used,  and  that  the  amount  expended  in  the  survey,  to-wit, 
over  $800,  was  lost  to  the  defendants,  and  that  the  entire 
work  had  to  be  done  over  at  great  expense  to  the  defendants. 

In  reply  the  plaintiff  denies  that  he  was  hired  in  the  city 
of  Yankton,  but  insists  that  the  contract  was  made  in  the 
city  of  Omaha  by  one  J.  H.  Teller,  representing  the  com* 
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mittee.  The  plaintiff  also  denies  the  all^atipns  of  the 
answer^  setting  up  the  Dakota  statute  as  to  the  liability  of 
agents.  The  plaintiff  also  denies  that  he  negligently  or 
unskillfully  performed  the  work,  or  tliat  the  defendants 
have  suffered  damages  to  the  extent  of  $800,  or  any  other 
sum.  The  plaintiff  then  sets  up  that  the  line  that  he  was 
hired  to  run  was  only  a  preliminary  line,  and  if  not  used 
by  the  defendants  it  was  not  his  fault 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  House  for  the  sum  of  $327,  upon  which  judgment 
was  rendered. 

The  testimony  tends  to  show  the  following  in  regard  to 
the  contract  between  House  and  the  defendants.  The  citi- 
zens of  Yankton  had  for  some  time  been  desirous  of  build- 
ing a  railroad  from  the  city  of  Yankton,  Dakota,  to  the 
city  of  Sioux  Falls,  Dakota,  a  distance  of  about  seventy 
miles.  With  this  end  in  view,  a  public  meeting  of  the 
citizens  of  Yankton  was  held,  money  was  raised  by  sub- 
scription, and  a  committee  comprising  five  of  the  represent- 
ative citizens  of  that  place  was  appointed.  The  duty  of 
this  committee  was  to  provide  for  a  survey  of  the  proposed 
railroad  and  to  disburse  the  funds  collected  at  the  meeting 
for  carrying  on  the  project.  The  country  which  it  was 
proposed  the  new*  railroad  should  traverse  between  the 
points  spoken  of  was,  in  part,  rough  and  hilly,  and  pre- 
sented in  places  points  of  difficulty  as  to  grade,  and  in  gen- 
eral was  of  such  a  nature  as  to  require  the  skill  and  expe- 
rience of  an  expert  civil  engineer ;  that  one  of  the  principal 
inducements  to  the  making  of  the  proposed  road  lay  in  the 
&ct  that  it  was  to  be  adopted  and  used  by  the  St.  Paul,  Min- 
neapolis &  Manitoba  Railroad  Company.  To  meet  the  re- 
quirements of  the  latter  road  it  was  necessary  that  the  new 
road  should  have  no  grades  exceeding  thirty  feet  to  the  mile. 
For  these  reasons  the  services  of  an  engineer  skilled  in  the 
location  of  a  railroad  were  absolutely  necessary.  At  the  re- 
quest of  the  committee  and  in  fact  constituting  a  member  of 
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it,  Mr.  J.  H.  Teller,  mayor  of  the  city,  was  deputized  to  go 
to  Omaha,  ascertain  whether  he  could  procure  an  engineer 
competent  for  the  work  proposed,  acquaint  him  with  the 
salient  points  to  be  obtained,  ascertain  the  terms  upon 
which  the  work  could  be  done,  and  report  the  result  of  his 
investigations  to  the  committee  at  Yankton.  In  the  per- 
formance of  this,  Mr.  Teller  came  to  Omaha  and  con- 
suited  two  engineers,  one  of  whom  was  Mr.  House.  He 
acquainted  House  with  the  object  of  his  visit,  told  him  that 
the  committee  having  the  matter  in  charge  had  sent  him  to 
procure  a  locating  engineer,  that  the  road  would  be  adopted 
by  the  Manitoba  Railroad  Company,  and  that  its  grades 
must  not  exceed  thirty  feet  to  the  mile.  The  terms  of  pay- 
ment were  discussed.  The  terms  proposed  by  House  were 
$200  a  month  for  such  portion  of  his  time  as  he  might 
actually  be  needed  in  the  field.  House  explained  to  Teller 
that  upon  the  level  prairie  no  locating  engineer  would  be 
needed,  and  that  he  thought  it  would  be  practicable  to  run 
the  survey  in  the  manner  indicated ;  that  is,  House  only 
to  be  in  the  field  a  portion  of  the  time,  and  to  be  allowed 
to  return  to  Omaha  when  not  actually  needed  on  the  line. 
Hmise  explained  that  were  he  to  give  his  entire  time  to  the 
work  he  would  charge  $25  per  day,  but  if  he  gave  only 
divided  time  to  the  work  he  would  undertake  it  for  $200 
per  month.  Mr.  Teller  inquired  of  Mr.  House,  what 
experience  in  general  he  had  had  in  the  location  of  railroads. 
Mr.  Teller  informed  Mr.  House  that  he  was  not  authorized 
to  close  the  contract  but  would  return  to  Yankton,  report 
their  conversation  to  the  committee,  and  if  he  was  wanted 
upon  the  terms  indicated,  to-wit,  $200  per  month  and  di- 
vided time,  he  would  notify  him.  Mr.  Teller  returned  to 
Yankton  and  submitted  to  the  committee  the  proposition 
made  by  House,  the  committee  accepted  it,  and  Mr.  Teller 
was  directed  to  so  notify  Mr.  House,  which  he  did.  The 
letter  is  set  out  in  the  record  and  need  not  be  further  no- 
ticed.    It  is  unnecessary  to  review  the  testimony  at  length. 
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The  defendant  in  error  did  not  guarantee  a  line  whose 
grade  should  not  exceed  thirty  feet  to  the  mile,  and  there  is 
DO  proof  that  such  a  line  could  be  obtained.  He  seems  to 
have  done  all  that  was  required  of  him  as  far  as  he  was 
able.  Even  if  we  should  hold  that  the  contract  was  made 
in  Dakota,  still  it  would  not  alter  the  rights  of  the  parties, 
as  there  seems  to  be  no  proof  that  the  plaintiff  in  error  acted 
as  agent  for  any  one  in  this  transaction.  Upon  the  whole 
case  there  is  no  material  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 

The  other  judges  concur. 


Mabtin  Ittner  v.  William  T.  Sobinsok  et  al. 

[Filed  July  1, 1692.] 

1.  Appeal:  iDEmmr  of  Issues.  Where  a  cftose  has  been  ap- 
pealed to  the  district  ooart  and  an  amended  petition  filed  which 
contains  the  same  canse  of  action  set  forth  in  the  court  below, 
bnt  the  fiusts  are  set  out  more  in  detail,  a  motion  to  strike  the 
new  matter  from  the  petition  held  to  be  properly  overrnled. 

22.  Iiease:  Contbact  by  Lessee  to  Pay  Taxes  Does  Not  In- 
clude Special  Assessments.  While  in  a  general  sense  the 
word  ''taxes"  inclndes  special  assessments,  and  special  assess- 
ments are  made  nnder  the  taxing  power,  yet  there  is  a  clear  dis- 
tinction between  the  two;  special  assessments  are  a  peculiar 
class  of  taxes  which  are  laid  npon  property  benefited  according 
to  some  eqaitable  mle,  while  taxes,  as  generally  understood, 
mean  the  burdens  imposed  by  the  government  for  state,  county, 
city,  township  or  school  district  purposes;  in  other  words,  the 
money  necessary  to  defray  the  expenses  of  government.  A 
promise  by  a  lessee  of  real  estate  to  pay  all  taxes  upon  the  prop- 
erty does  not  apply  to  special  assessments  for  the  construction 
of  a  sewer. 

Erbor  to  the  district  court  for  Douglas  county.     Tried 
below  before  Davis,  J. 
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Winfield  8.  Stravm,  for  plaintiff  in  error^  cited :  Cassady 
V.  Hammer y  62  la.,  359;  In  re  Mayor y  11  Johns.  [N.  Y.], 
77;  Bhke  v.  Baker ^  115  Mass.,  188;  Love  v.  Howard,  6 
R.  I.,  116;  MimicipalUy  v.  Oarell,  7  La.,  203;  BeaU  v. 
Bubber  Co.,  11  R.  L,  381. 

Stoitzler  &  Mcintosh,  contra,  cited :  Second  Universality 
Soc.  V.  Providence,  6  R.  I.,  235 ;  In  re  College  St,,  8  Id., 
474 ;  In  re  Dorranoe  St.,  4  Id.,  230 ;  Jefrey  v.  Neal,  6  L. 
R.,  C.  P.  [Eng.],  240;  lidsweUv.  Whitworth,  2  Id.,  326; 
BarreU  v.  Duke  of  Bedford,  8  Term  Rep.  [Eng.],  602 ; 
W.&SLF.  B.  Co.  V.  WaUrtown,  44  N.  W.  Rep.  [S.  Dak.], 
1072;  B.  Co.  v.  Lynchburg,  81  Va.,  473;  Norfolk  v.  Ellis, 
26  Gratt  [Va.],  224;  King  v.  Portland,  2  Ore.,  156; 
Manning  v.  Klippel,  9  Id.,  373;  Inliabitants  v.  Morton, 
25  Mo.,  593;  Weeks  v.  Milwaukee,  10  Wis.,  242;  Hill  v. 
Higdon,  5  O.  St.,  243;  Ikoyoross  v.  B.  Co.,  10  Gray 
[Mass.],  293;  Blake  v.  Baker,  115  Mass.,  188. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  oust  the  defendant  from  the  possession  of  cer- 
tain real  estate.  A  demurrer  to  the  petition  was  sustained 
and  the  action  dismissed.     The  petition  is  as  follows : 

''Now  comes  Martin  Ittner,  guardian  of  the  minor  heirs 
of  Benjamin  Ittner,  deceased,  and  states  that  he  is  such 
guardian  and  duly  qualified  as  such,  and  that  he  wsA  for- 
merly the  administrator  of  Benjamin  Ittner,  deceased,  and 
for  complaint  against  the  defendants  William  T.  Robinson 

and Hardin,  real  name  unknown,  and  Hardin  & 

Robinson  states  that  *  *  *  the  minor  heirs  of  Ben- 
jamin Ittner,  deceased,  *  *  ^  are  as  follows:  Horace 
H.  Ittner,  Ernest  A.  Ittner,  and  Henrietta  Maud  Ittner. 

''Plaintiff  states  that  said  minors  are  seized  in  fee- 
simple  of  an  interest  in  nine  acres  of  laud,  more  or  less,  in 
the  northwest  quarter  of  the  southwest  quarter  of  section 
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10^  in  township  15  north,  of  range  13  east,  with  the  ap- 
purtenances thereunto  belonging,  and  numbered  as  lot  55 
for  taxable  purposes,  but  not  including  the  brick  house 
and  about  two  acres  of  land  occupied  by  Mrs.  Ittner,  wife 
of  deceased,  in  1881,  all  in  Douglas  county,  state  of  Ne- 
braska, and  avers  that  they  are  entitled  to  the  possession 
thereof.  Plaintiff  says  that  on  or  about  the  23d  day  of 
March,  1881,  plaintiff,  who  was  their  said  administrator, 
» leased  said  premises  to  one  Edward  Reed  for  the  term  of 
twelve  years,  which  lease  has  since  been  assigned  by  said 
Edward  Seed  to  the  defendants,  who  entered  into  the  pos- 
session thereof,  and  are  now  in  possession.  Plaintiff  says 
that  in  said  lease  are  found  the  following  conditions, 
which  plaintiff  claims  are  binding  upon  defendants,  as 
follows,  viz. :  'And  the  said  Edward  Reed,  in  considera- 
tion of  the  leasing  aforesaid,  doth  agree  to  pay  as  rent 
ior  said  premises  the  sum  of  $150  per  annum,  payable 
semi-annually  in  advance,  for  the  period  as  aforesaid, 
together  with  all  taxes  that  may  be  assessed  against  said 
premises  during  the  continuance  thereof.'  It  was  further 
provided  in  said  lease  that  it  is  agreed  that  the  estate  shall 
not  be  liable  for  the  costs  of  any  improvements  or  repairs 
put  upon  the  place,  or  for  any  damage  for  opening  streets 
through  the  premises  by  the  city  or  otherwise.  It  was 
itirther  provided  in  said  lease  that  it  is  expressly  agreed 
and  understood  by  and  between  the  parties  hereto  that  in 
t»se  the  rent  above  reserved,  or  any  part  thereof,  be  not  paid 
at  the  time  the  same  becomes  due  and  payable,  or  if  any 
other  condition  or  agreement  herein  contained  on  the  part 
or  behalf  of  the  said  Edward  Reed  be  not  by  him  fully 
complied  with  and  performed,  then  and  in  that  case  the  said 
Ittner,  or  his  successors  in  authority,  shall  have  the  right,  at 
his  option,  to  declare  this  lease  at  an  end  and  thereby  cancel 
and  annul  the  same  and  retake  immediate  possession  of  said 
premises  and  to  put  out  and  remove  any  person  occupying 
the  same.     It  was  also  provided  in  said  lease  that  the  cov- 
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enants  and  agreements  in  this  lease  shall  suoceed  to  and  be> 
binding  upon  the  respective  heirs,  executors,  administrators, 
and  assigns  of  the  parties  hereto.  Plaintiff  says  said  lease^ 
was  recorded  the  same  day  of  its  execution  and  delivery,  ia 
the  office  of  the  county  clerk  of  said  county,  and  before^ 
the  assignment  thereof  from  said  Reed  to  defendants. 

'^Plaintiff  says  that  the  sewer  tax  in  district  No.  7^ 
of  the  city  of  Omaha  has  been  assessed  and  levied  on  the 
said  premises  and  became  delinquent  on  February  3, 1889,. 
and  is  still  due  and  unpaid,  and  plaintiff  has  requested  the^ 
defendants  to  pay  the  same,  but  they  have  failed  and  re^ 
fused  so  to  do,  and  now  refuse  so  to  do,  being  liable  there^ 
for,  as  plaintiff  claims,  under  the  covenants  in  said  lease- 
contained  as  above  set  forth.  Plaintiff  says  that  on  or 
about  August  31 ,  1889,  he  notified  the  defendant  fiobin-^ 
son  personally  that  unless  that  tax  was  paid  by  said 
defendant,  that  he  should  cancel  the  lease  and  take  posses* 
siou  of  said  premises ;  that  said  defendants  have  refused  ta 
pay  said  tax,  after  said  Harding  has  promised  to  do  so,  and 
by  reason  of  the  premises  they  now,  and  at  the  commence* 
ment  of  this  suit,  unlawfully  and  forcibly  hold  over  their 
term. 

'^  Plaintiff  says  that  on  the  31st  day  of  August,  1889, 
plaintiff  served  u{y)n  the  defendant  a  notice,  in  writing,  to- 
leave  the  said  premises.  Plaintiff  says  said  taxes  are  a  lien 
on  said  premises.  Plaintiff  asks  restitution  of  said  prem<^ 
ises  and  costs  of  suit." 

A  motion  was  made  to  strike  out  certain  parts  of  the^ 
petition  upon  the  ground  that  this  being  an  appeal  case  it 
must  be  tried  substantially  upon  the  same  issues  as  in  tlie 
court  below.  The  matter  objected  to  does  not  change  the 
cause  of  action.  It  is  simply  a  more  detailed  and  definite 
statement  of  the  facts  on  which  the  plaintiff  bases  his  claim 
for  relief.  This,  in  certain  cases,  is  admissible.  The  mo*^ 
tion  therefore  was  properly  overruled. 

Second — The  principal  contention  of  the  plaintiff  is,  that 


Vol.  35]         JANUARY  TERM,  1892.  137 


Ittner  t.  Robinson. 


the  provision  in  the  lease,  that  the  lessee  or  his  assignee 
should  pay  ''all  taxes  that  may  be  assessed  against  said 
premises  during  the  continuance '^  of  the  lease,  includes 
special  assessments. 

Judge  Cooley  says:  ''Special  assessments  are  a  peculiar 
species  of  taxation,  standing  apart  from  the  general  burdens 
imposed  for  state  and  municipal  purposes,  and  governed  by 
principles  that  do  not  apply  generally.  The  general  levy 
of  taxes  is  understood  to  exact  contributions  in  return  for 
the  general  benefits  of  government,  and  it  promises  nothing 
to  the  persons  taxed,  beyond  what  may  be  anticipated  from 
an  administration  of  the  laws  for  individual  protection  and 
the  general  public  good.  Special  assessments,  on  the  other 
hand,  are  made  upon  the  assumption  that  a  portion  of  the 
community  is  to  be  specially  and  peculiarly  benefited,  in 
the  enhancement  of  the  value  of  property  peculiarly  situ- 
ated as  r^ards  a  contemplated  expenditure  of  public  funds; 
and  in  addition  to  the  general  levy,  they  demand  that 
special  contributions,  in  consideration  of  the  special  benefit, 
shall  be  made  by  the^persons  receiving  it."  (Cooley  on  Tax- 
ation, 416.) 

He  also  says :  "  Some  of  the  cases  assume  the  narrow 
ground  that  the  constitutional  provisions  refer  solely  to 
state  taxation,  or  that,  if  they  go  further  to  the  general 
taxation  for  state,  county,  and  municipal  purposes,  but  the 
view  generally  expressed  is,  that  though  assessments  are 
laid  under  the  taxing  power,  and  are  in  a  certain  sense 
taxes,  yet  that  they  are  a  peculiar  class  of  taxes,  and  not 
within  the  meaning  of  that  term  as  it  is  usually  employed 
in  our  constitutions  and  statutes.  Others  are  rested  on 
both  reasons.  (Id.,  436.) 

A  leading  case  on  this  question  is  Matter  of  the  Mayor ,  etc,, 
of  N.  y.,  11  Johns.  [N.  Y.],  77.  In  that  case,  the  statute 
of  New  York  exempted  churches  or  places  of  public  worship 
from  being  taxed  by  any  law  of  the  state.  It  was  held 
that  tliis  exemption  applied  only  to  general  and  public 
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taxes  and  did  not  include  assessments  of  the  benefit  result- 
ing to  the  property  from  opening  and  enlarging  public 
streets. 

In  Bleeekerv.  BdOou,  3  Wend.  [N.  Y.},  263,  a  tenant  took 
a  lease  of  certain  real  estate  for  twenty-one  years  and  cove- 
nanted ''to  pay  all  taxes,  chaises,  and  impositions''  which 
could  be  imposed  upon  the  demised  premises  during  the 
term.  It  is  said  ''  there  is  no  doubt  the  assessment  in  ques- 
tion is  not  a  tax,  that  being  a  sum  imposed  as  is  supposed  for 
some  public  benefit/'  It  was  held,  however,  that  the  words 
''charges  and  impositions"  included  assessments,  and 
hence  that  the  lessee  was  liable  for  the  same.  The  question 
was  very  ably  reviewed  by  the  supreme  court  of  South 
Dakota  in  Winona,  etc,  R.  Co.  v.  City  of  Waterlown,  44  N. 
W.  Rep.  [S.  D.],  1072.  In  that  case  a  territorial  statute 
exempted  the  property  of  the  railway  from  "all  taxation." 
It  was  held  that  the  real  estate  of  the  company  was  not 
thereby  exempted  from  an  assessment  for  local  municipal 
improvement,  and  that  such  an  assessment  was  not  taxation 
within  the  meaning  of  the  grant. 

It  will  be  conceded  that  the  power  to  levy  special  assess- 
ments is  derived  from  the  taxing  power  of  the  government, 
but  the  word  "taxes"  without  more  is  not  generally  under- 
stood to  include  assessments.  In  the  case  at  bar  the  de- 
fendants agreed  to  pay  a  certain  amount  of  rent  semi- 
annually, and  to  pay  the  taxes  upon  the  property.  Had 
the  parties  intended  that  the  defendants  should  pay  for  the 
construction  of  a  sewer  or  other  improvements  which  would 
greatly  enhance  the  value  of  the  property,  no  doubt  they 
would  have  so  provided.  In  our  view,  the  agreement  to 
pay  taxes  included  simply  the  ordinary  taxes  upon  the 
property,  and  did  not  include  special  assessments  for  the 
construction  of  sewers.  The  judgment  of  the  district  court 
is  right  and  is 

Affirmed. 


The  other  judges  concur. 
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Weeping  Water  Ei.ectric  Light  Co.  v.  J.  H. 

HaLDEMAN  £T  al. 

« 

[Filed  July  1, 1892.] 

1.  Jurors :  Motion  to  Quash  Panbl:  Verification.    A  motion 

to  qoaah  the  panel  of  jarora,  becaaae  not  drawn  in  proportion 
to  the  number  of  electors  of  the  several  precincts  of  a  county, 
was  Terified  by  the  attorney  upon  mere  belief.  Held,  Not  suffi- 
cient to  justify  the  court  in  quashing  the  panel. 

2.  :  :  Waiveb.     After  the  jury  was  called  into  the  box 

the  attorney  who  had  filed  objections  to  the  panel  waived  all 
objections  to  the  jury,  and  also  his  peremptory  challenges.  BM, 
A  waiver  of  objections  that  the  jury  wss  not  properly  drawn. 

3.  BeTiew.    The  verdict  and  judgment  conformed  to  the  proof,  and 

are  affirmed. 

Error  to  the  district  court  for  Cass  county.  Tried 
below  before  Chapman,  J. 

H.  D.  Dravis,  for  plaintiff  in  error,  cited ;  Bohanan  v. 
SUUe,  16  Neb.,  211 ;  Gardner  v.  Tui-ner,  9  Johns.  [N.  Y.], 
261;  Price  v.  McComas,  21  Neb.,  195;  Orimes  v.  Cannell, 
23  Id.,  187;  Cole  v.  Kerr,  19  Id.,  553;  Stonebraker  v. 
Ford,  81  Id.,  532;  Elder  v.  Miller,  60  Me.,  118;  Bank  v. 
Farrer,  46  Id.,  293;  Gray  v.  Currier,  62  la.,  535;  TooUe 
V.  Lyiler,  26  Kan.,  589;  Golden  v.  Cockril,  1  Id.,  259; 
EUi»  V.  Martin,  60  Ala.,  394 ;  Bowers  v.  Andrews,  52  Miss., 
596;  Winter,  v.  Landphere,  42  la.,  471 ;  Tindall  v.  Wasson, 
74  Ind.,  496;  Beall  v.  White,  94  U.  S.,  382;  Steavens  v. 
Pence,  56  la.,  257;  Argues  v.  Wasson,  51  Cal.,  620; 
Ludwig  v.  Kipp^  20  Hun  [N.  Y.],  265 ;  Reed  v.  Carpenter, 
20  O.,  88;  La.  State  Bank  v.  Seneoal,  13  La.,  525;  NaU. 
Bank  V.  Norton,  1  Hill  [N.  Y.],  572 ;  Washington  Bank 
t>.  Lewis,  22  Pick.  [Mass.],  24;  Black  v.  Winterstein,  6 
Neb.,  225. 
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•7.  H.  HaidemaTij  contra,  cited :  Clark  v.  Saline  Oo.,  9 
Neb.*,  522 ;  Jones,  Chat.  Mort.,  aea  65 ;  Petera  v.  Par^ 
8on8,  18  Neb.y  191;  Jordan  v.  Bank,  11  Id.,  503. 

Maxwell,  Ch.  J. 

This  is  an  action  in  replevin  brought  by  the  plaintiff 
against  the  defendants  to  recover  the  possession  of  *^one 
dynamo,  one  exciter,  one  engine,  two  reostats,  one  volt 
meter,  one  ampere  meter,  one  lightning  arrester,  six  switches, 
one  ground  director,  together  with  all  wires,  sockets,  lamps^ 
poles,  cross-arms,  insulators,  cleats,  copper  brushes,  and 
belts,  and  all  attachments  and  r^ulating  instruments 
whatsoever  belonging  to  the  Weeping  Water  Electric  Light 
Plant."  The  property  was  taken  possession  of  by  the 
plaintiffs  under  the  order  of  replevin,  and  on  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  West- 
inghouse  Electric  Company  as  follows :  '^  We,  the  jury, 
duly  impaneled  and  sworn  in  the  above  entitled  cause,  do 
find  that  at  the  commencement  of  this  action  the  Westing- 
house  Electric  Company,  defendant,  was  entitled  to  the 
possession  of  the  property  in  question,  and  we  find  the 
value  of  such  possession  to  be  the  sum  of  $2,897.26 ;  we 
further  find  and  assess  the  said  defendant's  damages  for  the 
detention  of  said  property  in  the  sum  of  $  ."  A  mo- 
tion for  a  new  trial  having  been  overruled,  judgment  wa» 
entered  in  favor  of  the  Westinghouse  Electric  Company 
for  the  possession  of  the  property,  or  in  case  such  property 
could  not  be  returned,  the  value  thereof,  to-wit,  the  sum  of 
$2,897.26  and  costs,  and  the  case  as  to  Haldeman  was  dis- 
missed. 

The  first  error  relied  upon  by  the  plaintiff  is  the  over- 
ruling of  the  motion  to  quash  the  panel  of  petit  jurors. 
The  motion  is  as  follows : 

''Comes  now  the  plaintiff,  by  its  attorney,  and  objects  to 
the  panel  of  petit  jurors  drawn  for  the  March  term,  1891^ 
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of  the  district  court  of  Cass  coanty,  for  the  following  rea* 
sons,  to-wit :  , 

''First — The  panel  was  selected  on  the  basis  of  the  total 
vote  of  Cass  county  cast  at  the  general  election  in  1889, 
which  was  4,376,  whereas  the  panel  should  have  been 
selected  on  the  basis  of  the  general  election  of  1890,  held 
in  November  of  said  year,  the  total  of  which  vote  was 
-5,145.  The  following  table  shows  the  jurors  as  drawn 
and  as  they  should  have  been  drawn,  which  shows  that  the 
jurors  are  not  distributed  among  the  several  precincts  as 
nearly  as  may  be,  as  required  by  section  668  of  Civil  Pro* 
oedure : 

Yoteof  1890 4,376 

Vote  of  1891 5,145 


Precinct. 


Tipton 

Greenwood 

Salt  Creek.. 

dtoTe  Creek , 

Elmwood , 

fionth  Bend 

Weeping  Water  Pr... 

Center 

LonisTUle 

ATOca 

Mk  Pleasant.. 

Eight  Mile  Grove  ... 

Liberty 

Kock  Blnift 

Plattsmoath  Pr 

W.  W.  City,  let  Wd. 
W.  W.  City,  2d  Wd. 
W.  W.  City,  3d  Wd. 
Platta.  City,  Ist  Wd. 
Platte,  aty,  2d  Wd. 
Platta.  City,  3d  Wd., 
Platte.  City.  4th  Wd 
Flatts.  City,  5th  Wd 


1 

> 

Jnrors  March 
Term,  1891 

Correct  No. 
Jorore. 

i 

245 

3 

3 

195 

3 

2 

1 

237 

3 

3 

'286 

3 

3 

221 

2 

3 

1 

167 

2 

2 

161 

2 

2 

189 

3 

2 

1 

223 

3 

3 

227 

2 

3 

1 

167 

2 

2 

242 

3 

3 

375 

4 

4 

318 

3 

4 

1 

285 

3 

3 

116 

1 

1 

126 

1 

1 

74 

1 

1 

242 

3 

3 

304 

41e88l 

4  less  1 

316 

4 

4 

290 

4 

3 

1 

139 

1 

2 

1 

5,145 

61 

67 
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'*  Second — One  Maurice  O'Rourke  was  called  to  fill  a 
vacancy  in  regular  panel  caused  by  absence  of  regular 
juror;  he  having  been  a  member  of  the  regular  panel 
within  two  years  prior  to  this  time  and  not  eligible  as  a 
juror;  and  further,  that  the  sheriff  failed  to  summon  C.  O. 
Cole,  of  Plattsmouth  precinct,  through  a  mistake  of  the 
name,  the  name  being  8.  O.  Cole  instead  of  C.  O.  Cole; 
that  Plattsmouth  precinct  is  not  represented  by  the  num- 
ber of  jurors  to  which  it  is  entitled.  The  aforesaid  panel 
Moes  not  constitute  a  legal  jury  within  the  meaning  of  the 
statute  for  the  reasons  aforesaid,  and  the  plaintiff  objects 
to  going  to  trial  at  this  time  and  moves  to  qu&sh  the  panel. 

«H.  D.  Travis, 

''Atey  PPff. 
"State  op  Nebraska,  \ 
Cass  County.         j 

"H.  D.  Travis,  being  first  duly  sworn,  deposes  and  says 

that  he  is  attorney  for  plaintiff  in  above  entitled  cause, 

and  that  the  facts  stated  in  the  foregoing  instrument  are 

true,  as  he  verily  believes.  H.  D.  Travis." 

"  Subscribed  in  my  presence  and  sworn  to  before  me  this 
6th  day  of  March,  A.  D.  1891. 

**  [seal.]  J.  M.  Lyda, 

''Notary  Publio.** 

It  will  be  observed  that  this  motion  is  verified  upon 
belief  of  the  attorney.  The  Code  permits  ordinary  plead- 
ings to  be  verified  upon  information  and  belief.  The  ob- 
ject is  to  appeal  to  the  conscience  of  the  pleader  and 
thereby  obtain  a  truthful  statement  of  the  facts.  When, 
however,  the  pleading  is  to  be  used  as  an  affidavit  as  well 
as  a  pleading  it  must  be  verified  positively.  The  evidence 
is  not  sufficient  therefore  to  warrant  the  court  in  setting 
aside  the  panel  of  jurors. 

Second — The  evidence  shows  that  the  attorney  of  the 
plaintiff  in  error  afterwards  waived  all  objections  for  cause 
to  the  jurors  called  to  try  the  case  aud  also  his  peremptory 
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challenges.     This^  in  our  view,  is  a  waiver  of  cballenge  to 
the  arraji  even  if  it  bad  been  properly  made. 

Third — The  testimony  shows  that  on  the  3d  day  of 
December,  1889,  J.  P.  Smith  and  J.  H.  Bellows  executed 
a  chattel  mortgage  upon  the  property  in  question  for  part 
of  the  purchase  price  of  said  property  to  the  Westinghouse 
Electric  Light  Company ;  that  no  part  of  said  debt  was 
paid;  that  about  that  time  the  plaintiff  company  organized 
and  claims  to  have  purchased  the  property  in  question. 
It  is  sufficient  to  say  that  if  it  did  so  purchase  it,  it  did  so 
with  knowledge  of  the  Westinghouse  claim  and  mortgage, 
and  is  in  no  sense  an  innocent  purchaser.  The  judgment 
is  the  only  one  that  should  be  rendered  upon  the  evidence 
and  ia 

.  Affirmed. 


The  other  judges  concur. 


Nebraska  Ry,  Co.,  appellant,  v.  Helen  Culver 

ET  AL.,    appellees. 

[FiLBD  July  1, 1892.] 

1*  Statute  of  Limitations.  MM,  That  the  statute  of  limita- 
tions had  not  ran  in  fayor  of  the  plaintiff. 

3.  Bes  Adjudicata.  That  the  question  invoWed  had  alreadj 
been  determined  in  the  case  of  EiiU  9.  C,  B.  dt  Q.  B.  Co.,  21 
Neb.,  371;  &  C,  24  Id.,  740. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Chapman,  J. 

Chas.  E.  MagooHf  for  appellant,  cited:  Deerfidd  v. 
Conn.  Riv.  R.  Co.,  .144  Mass.,  338;  Muelier  v.  Fruen,  36 
Minn.,   274;  Gould,  Waters,  sec   329;   Angell,  Water- 
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courses,  sec.  203  d  seq,;  Washburn,  Elasements,  84; 
Haighl  v.  Price,  21  N.  Y.,  241 ;  Prentice  v.  Geiger,  74  N. 
Y.,  341;  VaU  v.  Mix,  74  111.,  127;  Cb«  r,  Mfg.  Cb.,  36 
Conn.,  175;  TooOe  v.  CUfton,  22  O.  St.,  247 ;  Seheuber  v. 
Hdd,  47  Wis.,  340;  0.  <t  Ind.  R  Co.  v.  Zinn,  18  O.  St., 
417;  Barker  v.  Salmon,  2  Met.  [Mass.],  32;  Broum  v. 
King,  5  Id.,  173;  Ashley  v.  Ashley,  4  Gray  [Mass.],  197; 
James  v.  R.  Co.,  91  111.,  554;  Schallv.  R.  Co.,  36  Pa,  St, 
191 ;  Day  v.  B.  Co.,  41  O.  St.,  392 ;  OaUing  v.  Lane,  17 
Neb.,  83 ;  Haywood  v.  Thomas,  Id.,  241 ;  Fitzgerald  v. 
Brewster,  31  Id.,  51 ;  Valentine  v.  Mahoney,  37  Cal.,  389; 
Samuel  v.  Dinkins,  12  Rich.  [S.  Car.],  172;  Mann  r. 
Rogers,  35  Cal.,  316;  Harbin  v.  Roberts,  33  Qvl.,  45; 
Oregg  v.  WeHs,  10  Ad.  &  E.  [Eng.],  90 ;  Chapman  v. 
Chapman,  59  Pa.  St.,  214 ;  Creet  v.  Jack,  3  Watts  [Pa.], 
238 ;  Woods  v.  Wilson,  37  Pa.  St.,  383 ;  Brooks  v.  Curtis, 
4  Lans.  [N.  Y.],  283 ;  Bourdier  v.  R.  Co.,  35  La.  Ann., 
949;  Goodin  v.  Canal  Co,,  18  O.  St.,  179;  Kellogg  v. 
Ely,  15  Id.,  64;  State  v.  Graham,  21  Neb.,  365;  Taylor, 
Landlord  &  Ten.,  sec.  180;  Forbes  v.  Caldwell,  39  Kan., 
19;  Doe  v.  Reynolds,  27  Ala.,  364;  Jackson  v.  Haviland, 
13  Johns.  [N.  Y.],  229;  Smith  v.  Trabue,  1  McLean  [U. 
S.],  87;  Smith  v.  Homback,  4  Litt.  [Ky.],  232;  Wheeler  v, 
Ryerss,  4  Hill  [N.  Y.],  467;  Hopkins  v.  Calloway,  7  Cold. 
[Tenn.],  37 ;  Oetgen  v.  Ross,  47  111.,  142 ;  Smith  v.  Pretty, 
22  Wis.,  665 ;  Cadwallader  v.  Harris,  76  111.,  370 ;  Magwire 
V.  Labeaume,  7  Mo.  App.,  179;  Read  v.  Allen,  56  Tex.,  180; 
Neuman  v.  Bank,  80  Cal.,  371 ;  Stout  v.  Tall,  9  S.  W.  Rep. 
[Tex.],  331;  Spotts  v.  Hanley,  85  Cal.,  166;  Valentine  v. 
Mahoney,  37  Id.,  399;  Calderwoodv.  Brooks,  28  Id.,  152; 
Wheelock  V.  Warschauer,  34  Id.,  265;  Dutton  «.  War^ 
schauer,  21  Id.,  620;  Douglas  v.  Fulda,  45  Id.,  592;  Shay 
V.  McNarnara,  64  Id.,  175;  Chant  v.  Reynolds,  49  Id., 
213;  Richardson  v.  Pickering,  41  N.  H.,  386;  State  v. 
Holloway,  8  Blackf.  [Ind.],  47 ;  Dodge  v.  R.  Co.,  20  Neb., 
276;  Barker  v.  Salmon,  2   Met.  [Mass.],  32;  Finlay  v. 
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Cook,  64  Barb.  [N.  Y.]/9;  Tyler,  Eject,  873;  SteUnisohe 
V.  Lctmb,  18  Neb.,  626;  Pulhnan  Oar  Co.  v.  if.  P.  B. 
Cb.,  115  U.  a,  587. 

Lamb,  Rieketts  &  Wilson,  eorUra,  cited :  Powell  v.  JBagg, 
-8  Gray  [Mass.],  441 ;  B.  Go,  v.  DarJberg,  2  Saw.  [U.  8.], 
452;  Hazeltan  v.  Putnam,  3  Pin.  [Wis.],  107;  3  Wash- 
burn, R  Prop.  [5th  Ed.],  144, 315,  362;  JUcCcUl  v.  Nedy, 
5  Watts  [Pa.],  71;  Wheeler  v.  Bates,  21  N.  H.,  460;  Drew 
V.  Westfidd,  124  Mass.,  461 ;  Slater  v.  Bawson,  6  Met. 
[Mass.],  439;  Smith  v.  Burtds,  6  Johns.  [N.  Y.],  216; 
Cooper  t?.  Smitii,  9  S.  &  R.  [Pa.],  26 ;  Cagle  v.  Parker,  2 
S.  E.  Rep.  [N.  Car.],  76;  JUorse  v.  Copeland,  2  Gray 
[Mass.],  302;  Smit/i  v.  Miller,  11  Id.,  145;  C.&N.W.B. 
Cb.  V.  Hoag,  90  111.,  349;  Tinkham  v.  Arnold,  3  Me.,  120; 
2  Greenl.,  Ev.,  539 ;  Edson  v.  MuneeU,  10  Allen  [Mass.], 
«68;  Parker  v.  Foote,  19  Wend.  [N.  Y.],  309;  Sargent  v. 
Ballard,  9  Pick.  [Mass.],  251 ;  Daniels  v.  C.  &  N.  W.  B. 
Co.,  35  la.,  129;  Colvin  v.  Burnet,  17  Wend.  [N.  Y.], 
664;  IHerre  v.  Fernaid,  26  Me.,  440;  Liford'a  Case,  11 
Ooke  [Eng.],  51 ;  Dewey  v.  Osborne,  4  Cow.  [N.  Y.],  329; 
Dunn  V.  Miller,  75  Mo.,  272 ;  Bead  v.  Allen,  56  Tex.,  176 ; 
Newman  v.  Bank,  80  Cal.,  368 ;  Stout  v.  Tall,  9  S.  W. 
Rep.  [Tex.],  321 ;  Spoils  v.  Hanley,  24  Pac.  Rep.  [Cal], 
741 ;  Beynolds  v.  Willard,  22  Id.,  261 ;  WaiUns  v.  Peck,  13 
N.  H.,  360 ;  New  Orleans  v.  Shakespeare,  39  La.  Ann., 
1033;  Ward  v.  Parlin,  30  Neb.,  384,  and  cases  cited; 
HoaglaTid  v.  Lusk,  33  Neb.,  376 ;  Viele  v,  Judson,  82  N. 
Y.,  40;  Earl  v.  Stevens,  57  Vt.,  478;  Orossmon  v.  May, 
68  Ind.,  244;  Stockman  v.  Land  Co.,  28  Pac.  Rep.  [Cal.], 
117;  Allen  v.  Shaw,  61  N.  H.,  97;  Taylor  v.  Ely,  25  Conn., 
250;  Stevens  v.  Dennett,  51  N.  H.,  342;  Patterson  v.  Hitch- 
cock,  3  Colo.,  636;  Griffith  v.  Wright,  6  Id.,  250;  Pitcher 
V.  Dove,  99  Ind.,  178;  Monks  v.  Belden,  80  Mo.,  639; 
Bales  v.  Perry,  51  Id.,  449;  Staton  v.  Bryant,  55  Miss., 
261;  Wazata  v.  B.  Co.,  49  N.  W.  Rep.  [Minn.],  205;  Fer- 
13 
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gv^son  V.  MUliklny  42  Mich.,  441;  Royce  v,  Watrous,  73 
N.  Y.,  597;  Buckingham  v.  Hanna,  2  O.  St.,  551 ;  Hen-- 
shaw  V.  BisseUj  18  WalL  [U.  S.],  255;  Brani  v.  Coal  Co.^ 
93  U.  S.,  326;  Lano^s  Appeal,  55  Pa.  St.,  25;  Odneal  v. 
Sherman,  14  S.  W.  Rep.  [Tex.],  31 ;  Lyon  v,  McDonald, 
Id.,  261 ;  Hahn  v.  Baker  Lodge,  27  Pac.  Rep.  [Ore.],  167; 
Dennis  v.  Spencer,  47  N.  W.  Rep.  [Minn.],  795 ;  Ger,  I-m^ 
Co,  V.  Fairbanks,  32  Neb.,  750;  Mabary  v.  DoUarhide,  11 
8.  W.  Rep.  [Mo.],  611;  Bruce  v.  PlaU,  80  N.  Y,,  379; 
HoUingshead  v.  Woodard,  107  Id.,  96;  Mumma  v.  Poto- 
mac, 8  Pet.  [U.  S.],  286;  Dobson  v.  Sinwnlon,  86  N.  Car., 
492;  Phillips  v.  Wickham,  1  Paige  Ch.  [N.  Y.],  595; 
Briggs  v.  Penniman,  8  Cow.  [N.  Y.],  387;  Gains  v.  Bank,, 
12  Ark.,  769;  Christian  Soc.  v.  Proctor,  27  III.,  414;. 
Boyce  v.  M.  E.  Church,  46  Md.,  359 ;  Greenwood  v,  iJ,  Co,, 
10  Gray  [Mass.],  373;  M.  R.  A  Ft.  8.  R.  Co.  v.  Shirley, 
20  Kan.,  660;  Greeley  v.  Smith,  3  Story  [U.  S.],  657;  NatL 
Bank  V.  Colby,  21  Wall.  [U.  S.],  615;  Alexandria  v.  Fair- 
fax, 95  U.  S.,  774;  Strickland  v.  Prichard,  37  Vt.,  324; 
Mfg.  Co.  V.  Marsh,  1  Cush.  [Mass.],  507;  Mahone  v.  R. 
Co,,  111  Mass.,  75;  President  M.  &  M.  Co.  v.  Coquard,  40 
Mo.  App.,  40. 

Maxwell,  Ch.  J. 

On  the  30tli  day  of  September,  1885,  Charles  J.  Hull 
commenced  an  action  in  ejectment  in  the  district  court  of 
Lancaster  county  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  Humphrey  Bros.  Hardware 
Company,  and  S.  A.  Brown  &  Co.  to  recover  possession 
of  lots  14,  15,  16,  and  17  in  block  70  of  Lincoln.  April 
15,  1886,  the  defendant  railroad  company  filed  an  amended 
answer,  presenting  the  following  defenses: 

First — General  denial. 

Second — Condemnation  proceedings  by  the  Burlington  & 
Missouri  River  Railroad  Company  in  December,  1879. 

Third — Ten-year  statute  of  limitations. 
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Fourth — That  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  with  its  predecessors,  the  Burlington  & 
Missouri  River  Railroad  Company  and  the  Nebraska  Rail- 
way Company,  had  been  in  open,  notorious,  and  exclusive 
possession  of  said  lots  since  July,  1874. 

All  the  allegations  of  this  answer  were  put  in  issue  by 
the  reply.  A  trial  to  the  court,  a  jury  having  been  waived, 
resulted  in  a  judgment  for  plaintiff  Hull  as  to  lots  14  and 
17,  and  for  the  defendant  railroad  company  as  to  lots  15 
and  16.  The  case  was  then  brought  to  this  court  by  Hull 
upon  error,  both  parties  filing  petitions  in  error.  Upon  a 
hearing  in  this  court  the  judgment  of  the  court  below  was 
aflBrmed  so  iar  as  it  was  in  favor  of  Hull  and  reversed  so 
tsT  as  it  was  against  him.  The  opinion  in  that  case  is  re- 
ported in  Hull  V.  a,  B.  A  Q.  R.  Co.,  21  Neb.,  371.  The 
case  went  back  to  the  district  court,  and  upon  leave  the 
defendant  railroad  company  filed  another  amended  answer, 
in  which  the  following  defenses  were  interposed : 

First — General  denial. 

Second — 'That  the  Nebraska  Railway  Company  in  1874 
took  open,  notorious,  and  public  possession  of  said  lots, 
and  oondemned  them  as  required  by  law,  and  by  itself  and 
its  lessees,  the  Burlington  &  Missouri  River  Railroad  Com- 
pany in  Nebraska  and  the  Chicago  Burlington  &  Quincy 
Railroad  Company,  had  continuous,  open,  notorious,  pub- 
lic, and  exclusive  possession  for  more  than  ten  years;  that 
the  plaintiff  had  actual  knowledge  of  the  possession,  use, 
and  occupancy  of  the  lots  by  the  three  companies  named, 
and  that  plaintiff  by  his  knowledge  and  silence  was  es- 
topped to  assert  his  title. 

Third — That  the  Nebraska  Railway  Company  is  a  nec- 
essary party  to  the  action. 

Fourth — Ten  years  statute  of  limitation. 

This  answer  having  been  put  in  issue  by  a  reply,  a  trial 
was  had  on  the  14th  day  of  September,  1887,  resulting  in 
a  judgment  for  the  plaintiff  Hull  as  to  lots  15  and  16. 
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The  defendant  company  prosecuted  a  proceeding  in  error  to 
this  court  to  reverse  this  judgment,  which  proceeding  re- 
sulted in  affirming  the  judgment  of  the  court  below.  This 
second  opinion  is  found  in  C,  B.  &  Q.  R.  Co.  v,  HtUl,  24 
Neb.,  740.  On  the  15th  day  of  October,  1887,  by  virtue 
of  a  writ  of  restitution,  the  sheriff  put  the  plaintiff  Hull 
into  possession  of  lots  14  and  17,  and  on  the  same  day 
Hull  leased  these  lots  to  S.  A.  Browu  &  Co.,  and  on  the 
23d  day  of  February,  1888,  Hull's  title  to  lots  15  and  16 
having  been  affirmed  by  this  court,  he  leased  those  lots  to 
Humphrey  Bros.  Hardware  Company.  On  November  1, 
1887,  the  plaintiff  herein  filed  its  petition  in  this  case  and 
procured  from  Judge  Field  a  temporary  injunction  restrain- 
ing said  Hull  from  prosecuting  the  ejectment  case  hereto- 
fore mentioned,  and  in  said  petition  asked  to  have  the  title 
to  said  lots  quieted  in  the  plaintiff,  on  the  grounds  that 
plaintiff  had  acquired  title  by  adverse  possession,  and  that 
Hull  was  estopped  by  his  conduct  from  asserting  his  title. 
To  this  petition  the  defendant  Hull  filed  an  answer,  setting 
up  the  following  defenses: 

First — Denying  the  existence  of  the  plaintiff. 

Second — That  an  action  to  quiet  title  would  not  lie,  be- 
cause defendant  was  in  possession  of  the  property. 

Third — That  the  plaintiff,  by  its  general  attorney,  ap- 
peared in  the  ejectment  suit  and  pleaded  the  title  of  plaint- 
iff and  procured  an  adjudication  thereof. 

Fourth — That  the  pretended  condemnation  proceedings 
taken  by  the  plaintiff  in  1876  were  void. 

Fifth — That  by  commencing  the  condemnation  proceed- 
ings of  1876  the  plaintiff  recognized  the  title  of  defendant 
and  could  not  claim  adversely  thereto. 

Sixth — That  the  condemnation  money  deposited  by  the 
plaintiff  had  been  withdrawn. 

Seventh — That  in  1877  these  lots  were  wholly  aban- 
doned for  railroad  purposes  and  reverted  to  the  defendant 

Charles  J.  Hull  having  died  on  the  12th  of  February, 
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1889,  this  cause  was,  on  the  Ist  day  of  April,  1889,  re- 
vived Id  the  name  of  Helen  Culver,  sole  devisee  under  the 
will.  Plaintiff  replied  by  a  general  denial,  and  the  cause 
coming  on  for  trial  to  the  court  on  the  6th  day  of  Decem- 
ber, 1889,  a  decree  was  rendered  dismissing  the  plaintiff's 
bill,  whereupon  the  case  was  brought  to  this  court  on  ap- 
peal 

The  testimony  shows  that  in  the  year  1875  the  Midland 
Pacific  railway  located  its  line  over  a  portion  of  these  lots. 
Afterwards,  in  the  same  year,  the  Midland  company  was 
consolidated  with  the  Brownville,  Fort  Kearney  &  Pacific 
Kailway  Company.  The  new  corporation  was  called  the 
Nebraska  Railway  Company.  In  December,  1875,  the 
Nebraska  Railway  Company  attempted  to  condemn  the  lots 
in  controversy  and  deposited  the  amount  at  which  they 
were  appraised  with  the  county  judge  of  Lancaster  county. 
Thil  deposit  was  withdrawn  in  the  year  1880.  In  June, 
1877,  the  Nebraska  Railway  Company  leased  its  line  of 
road  to  the  Burlington  &  Missouri  River  Railroad  Com- 
pany for  the  term  of  999  years.  The  terms  of  the  lease 
would  indicate  that  it  was  practically  a  conveyance.  The 
lease  is  as  follows : 

''It  is  agreed  by  and  between  the  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska,  of  the  one  part,  and 
the  Nebraska  Railway  Company,  of  the  other  part: 

"First — ^That  the  Nebraska  Railway  Company  shall 
lease  and  demise,  and  it  does  hereby  lease  and  demise,  to  the 
Burlington  &  Missouri  River  Railroad  Company  in  Ne- 
braska all  of  its  railroad,  depot  grounds,  depots,  franchises, 
and  property  in  use  or  connected  with  or  that  hereafter  may 
be  acquired  for  the  use  of  said  railroad,  but  excluding  all 
land  received  from  the  state  of  Nebraska  or  other  sources, 
except  right  of  way,  or  depot  grounds  used,  or  to  be  used 
ibr  the  operation  of  its  road,  to  have  and  to  hold  for  the 
period  of  999  years  from  the  date  hereof. 

'' Second — The  Burlington  &  Missouri  River  Railroad 
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Company  in  Nebraska  agrees  to  pay  as  and  by  way  of  rent^ 
in  the  manner  hereinafter  stated^  the  earnings  of  said  road 
after  deducting  what  in  the  judgment  of  said  company 
shall  be  the  necessary  expenses  for  the  operation  of  the 
same,  and  for  placing  and  keeping  the  same  in  good  run- 
ning order,  and  all  taxes ;  that  is  to  say,  the  said  net 
earnings  are  to  be  first  applied  by  the  said  Burlington  & 
Missouri  River  Railroad  Company  in  Nebraska  to  the  pay- 
ment, first,  of  interest,  and,  next,  of  the  principal  of  the 
first  mortgage  bonds  which  have  been  issued  on  said  rail- 
road from  Brownville  to  the  city  of  Seward,  in  Seward 
county,  Nebraska,  at  the  rate  of  $20,000  per  mile  of  road, 
bearing  interest  at  the  rate  of  seven  per  cent  per  annum, 
free  of  United  States  tax,  and,  second,  the  residue  to  be  paid 
over  to  the  lessors. 

^'In  witness  whereof,  the  said  parties  have  caused  their 
corporate  seals  to  be  hereunto  affixed,  and  the  same  to  be 
6ubscril)ed  by  their  respective  presidents,  on  this  5th  day 
of  June,  A.  D.  1877. 

"[seal.]  Nebraska.  Railway  Company, 

"By  B.  G.  Smith,  Fresident. 
«  Attest : 

"  Chas.  D.  Smith,  Secretary. 

"[seal.]  The  Bublinoton  &  Missouri  River 

Railroad  Company  in  Nebraska, 

"  By  George  Tyson,  President. 
Attest: 

"  J.  W.  Dbnnison,  Secretary/^ 

The  principal  contention  of  the  plaintiff^  is  that  it  has 
acquired  title  by  adverse  possession.  We  think  differently, 
however.  The  proof  clearly  shows  that  it  recognixed  the 
title  of  Hull  in  attempting  to  condemn  his  property  and  the 
de}K>sit  of  the  money  with  the  county  judge.  This  money, 
bad  the  condemnation  been  legal,  represented  the  land  con- 
demned. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  money 
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was  withdrawn  without  its  knowledgt  or  consent ;  whether 
8o  or  not  is  not  material  in  this  case.  The  money  remained 
as  the  purchase  price  of  the  land,  and  was  withdiavvn  by 
the  beneficiary  under  the  lease,  and  an  attempt  made  to 
recondemn  the  land  in  question.  It  is  very  clear,  there- 
fore^  that  the  plaintiff  was  not  in  possession  adversely  for 
more  than  ten  years  prior  to  the  time  that  Hull  instituted 
the  action  in  ejectment.  We  do  not  decide  that  the  statute 
of  limitations  will  or  will  not  run  in  favor  of  a  railway 
company,  as  the  question  does  not  arise.  In  addition  to 
this,  these  questions  were  fully  adjudicated  in  Hull  v,  C, 
B.  &  Q.  R.  Co.,  21  Neb.,  371.  In  the  opinion  in  that 
case  Judge  Reese  very  fully  states  the  reasons  why  the 
railway  should  not  recover,  as  follows:  The  statute  requir- 
ing the  notice  to  be  published  in  ^^some  newspaper  pub- 
lished in  the  county ''  clearly  means  that  the  whole  publi- 
cation shall  be  made  in  one  paper  ''  four  consecutive  weeks/' 
This  was  not  done,  and  no  jurisdiction  was  acquired. 
Virtually  no  notice  was  given.  The  proceedings  constitute 
no  justification.  (12.  Co.  v.  Fink,  supra.) 

The  next  question  presented  is  as  to  the  statute  of  limi- 
tations. This  point  in  the  case  is  referred  to  but  not  dis- 
cussed by  defendant  in  error  in  its  brief.  It  is  true  that 
defendant  in  error  and  its  predecessors  were  in  possession 
of  a  part,  if  not  all,  of  the  property  in  dispute  more  than 
ten  years  prior  to  the  commencement  of  this  suit.  But 
we  cannot  see  how  it  can  be  held  that  this  possession  was, 
during  all  of  the  time  alluded  to,  adverse  to  the  title  or 
ownership  of  plaintiff.  In  the  first  instance  the  title  and 
ownership  of  plaintiff,  or  some  other  person  unknown, 
perhaps,  was  recognized  by  the  condemnation  proceedings 
of  1876.  The  damage  to  the  owner  as  found  by  the 
appraisers  was  placed  to  his  credit  with  the  county  judge, 
where  it  remained  until  it  was  withdrawn  in  1880. 
Had  it  not  been  for  the  fact  at  that  time  new  pro- 
ceedings had   been  instituted   against  plaintiff   by  name 
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as  the  owner,  it  might  be  that  subsequent  to  that  date- 
the  possession  of  defendant  would  have  been  adverse^ 
But  by  that  proceeding  his  title  and  ownership  were  di- 
rectly admitted  and  recognized,  and  on  the  7th  day  of 
April,  1880,  the  condemnation  money  found  due  by  the^ 
appraisers  was  deposited  with  the  county  judge  as  plaint- 
iff's damages.  These  acts  amount  to  a  clear  and  definite^ 
acknowledgment  of  plaintiff's  ownership  of  the  property, 
and  would  arrest  the  statute  of  limitations  even  if  it  had 
commenced  to  run.  {Erskine  v.  North,  14  Gratt.  [Va.],  60  j 
Walbrunn  v.  Balben,  68  Mo.,  164;  Wood  on  Limitations^ 
678 ;  Lovell  v.  Frost,  44  Cal.,  471 ;  Dietrick  v.  Nod,  42  O. 
St.,  18;  Stump  v.  Henry,  6  Md.,  201;  Tyler  on  Ejectment 
and  Adverse  Enjoyment,  125  and  921 ;  Koona  v.  Steele,  19* 
Pa.  St.,  203.)  We  hold,  therefore,  that  neither  the  oon*-^ 
demnation  proceedings,  nor  the  statute  of  limitations,  as 
shown  by  the  evidence  on  the  trial,  constituted  a  defense 
to  plaintiff's  action.  This  decision  was  adhered  to  in  the- 
same  case  in  24  Neb.,  740.  These  decisions  settle  the- 
rights  of  the  parties,  and  the  attempt  to  relitigate  in  thia 
case  the  question  which  is  already  determined  should  not 
be  encouraged.  The  decision  of  the  court  below  is  right 
and  is 

Affirmed. 


The  other  judges  concur. 
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Theo.  Oleson  bt  al.  v.  City  of  Plattbmouth 

ET  AL. 

[Filed  July  1, 1892.] 

« 

1.  Hegligenoe :  Damages  Feom  Gonstructiok  of  Sewbb:  Rb- 
Tisw.  In  aD  action  against  a  contractor  for  the  conatrnction  of 
a  aewer  for  damages  to  a  brick  building  from  settling,  caused  by 
the  negligence  of  the  contractor  in  the  excavation  for  the  sewer, 
hddf  that,  in  view  of  the  sharp  conflict  in  the  evidence,  the  judg> 
ment  of  the  court  below  would  be  aiBrmed. 

-.    The  contractor  was  justified,  as  shown  by  the  evi- 


dence, in  not  prosecuting  the  work  at  night  or  on  Sundays. 

Appeal  from  the  district  oourt  for  Cass  oounty.  Heard 
below  before  Chapman,  J. 

John  C.  Shea,  for  appellants  Haubens  &  Sheltoiiy  dted : 
Birmingham  v.  M'Crary,  4'S.  Rep.  [Ala.],  631;  Woods, 
Master  &  Servant,  sec  314;  Waier  Co.  v.  Ware,  16  Wall. 
[U.  8.],  666 ;  2  Dillon,  Mun.  Corp.,  sec.  1029 ;  Wray  v. 
Evans,  80  Pa.  St.,  102 ;  Chicago  v.  liobina,  2  Black  [U. 
S.],  418. 

^    C.  &  Polkf  contra. 

Maxwell,  Ch.  J. 

This  cause  originated  by  Haubens  &  Shelton  entering 
into  a  written  contract  with  the  city  of  Plattsmouth  to 
construct  a  sewer  in  said  city,  under  the  instructions  and 
according  to  the  plans  and  specifications  given  by  the  city. 
The  sewer  was  constructed  during  the  year  1889  through 
an  alley  for  some  distance,  and  which  alley  was  on  block 
36,  bounded  on  either  side  by  brick  buildings,  which,  at 
the  point  where  the  principal  damages  complained  of  oc- 
curred, were  the  property  of  Henry  Boeck.  Haubens  & 
Shelton  ^ve  a  bond  for  the  fulfillment  of  the  contract. 
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After  the  sewer  was  completed  these  claims  for  damages  to 
adjacent  property  owners  were  filed  with  the  city  council, 
one  each  by  Boeck,  White,  and  Dovey.  By  the  conditions 
of  their  contract  five  per  cent  of  the  contract  price  was 
held  back  for  six  months,  amounting  in  this  case  to  $2,165, 
which,  with  interest  at  time  of  trial  in  district  court, 
amounted  to  $2,231.47.  The  original  case,  as  instituted, 
was  by  the  bondsmen  of  the  contractors,  Theo.  Oleson 
et  al,f  to  enjoin  the  city  from  paying  over  this  five  per 
cent  indemnity  until  the  damages  were  settled,  and  upon 
the  issues  as  then  joined  no  question  is  now  being  liti- 
gated, as  no  one  is  contesting  them,  but  the  injunction  still 
remains  in  force.  Afterwards  amended  pleadings  were  filed 
and  the  issue  changed  to  a  contest  between  the  contractors 
and  city  over  the  aforesaid  five  per  cent  indemnity. 

By  the  provisions  of  the  contract  the  city  was  to  furnish 
plans  and  specifications  by  which  to  construct  said  sewer, 
whici)  also  provided  that  it  shall  be  built  subject  to  the 
directions  of  the  engineer  placed  in  charge  of  said  work 
by  the  party  of  the  first  part,  subject  to  the  acceptance  of 
the  said  work  by  the  engineer  and  board  of  public  works 
and  approval  thereof  by  the  mayor  and  council,"  and  the 
contract  contains  the  following  provisions: 

''Sec.  18.  Haubens  &  Shelton,  contractors,  expressly 
bind  themselves  to  indemnify  and  save  harmless  the  city 
of  Plattsmouth  from  all  suits  or  actions  of  every  name  or 
description  brought  against  the  city,  for  or  on  account  of 
any  injury  or  damage  received  or  sustained  by  any  party 
or  parties  by  or  from  Haubens  &  Shelton,  or  their  serv- 
ants or  agents,  in  the  construction  of  said  work,  or  by  or 
in  consequence  of  any  negligence  in  guarding  the  same,  or 
any  improper  materials  used  in  its  construction,  or  by  or 
on  account  of  any  act  or  omission  of  the  said  Haubens  & 
Shelton,  or  their  agents." 

On  the  trial  of  the  cause  a  jury  was  waived  and  the 
court  found  the  issues  and  rendered  judgment  as  follows: 
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'^On  the  28tb  day  of  June  this  cause  came  on  to  be 
heard  on  the  pleadings  filed  in  this  case  and  upon  the  evi- 
dence, and  was  submitted  to  the  court  and  taken  under 
advisement. 

''And  now  on  this  11th  day  of  August,  1890,  the  court, 
having  been  fully  informed  and  advised  in  the  premises, 
finds  that  there  is  due  from  the*  city  of  Plattsmouth,  de- 
fendant, to  the  defendants  Haubens  &  Shelton,  sewer  con- 
tractors, the  sum  of  f  662.03;  that  in  the  building  and 
construction  of  the  sewer  through  the  alley  in  block  35,  in 
Plattsmouth  city,  defendants  Haubens  &  Shelton  were 
guilty  of  negligence  and  want  of  due  care,  and  thereby 
caused  the  damage  to  buildings  and  improvements  of 
Henry  Boeck  in  the  sum  of  and  amount  of  $1,500,  and 
that  under  the  contract  between  said  city  and  its  co-defend- 
ants Haubens  &  Shelton  said  Haubens  &  Shelton  are  lia- 
ble to  said  city  for  the  amount  of  such  damages,  tc^ther 
with  the  costs  incurred  in  and  about  the  prosecution  of  the 
said  suit  between  the  said  city  of  Plattsmouth  and  said 
Henry  Boeck,  »which  costs  amount  to  the  sum  of  eighty- 
five  and  y^^  dollars ;  and  that  the  said  city  had  the  right 
to  withhold  said  sum  of  $1,500  from  the  amount  due  said 
contractors,  together  with  the  sum  of  $85.38,  costs  incurred 
in  the  said  suit  against  the  city  of  Plattsmouth. 

''The  court  further  finds  as  a  matter  of  fact  that  Hau- 
bens &  Shelton  had  due  notice  of  the  pendency  of  the  said 
action  between  the  city  of  Plattsmouth  and  Henry  Boeck 
and  were  present  in  court,  represented  by  counsel,  when 
said  cause  was  tried  and  assisted  in  the  defense  thereof. 

"  It  is  therefore  considered  by  the  court  that  Haubens  & 
Shelton  recover  from  the  said  city  of  Plattsmouth  the  sum 
of  $625.03  and  costs  of  this  action ;  and  that  said  city 
shall  withhold  the  sum  of  $1,585.38  of  the  amount  due 
said  contractors,  and  the  injunction  heretofore  granted  in 
this  case  be  dissolved.'' 

The  sewer  seems  to  have  been  well  constructed,  of  good 
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material,  and  aooording  to  the  plans  and  specifications. 
Under  the  contract  the  contractors  would  not  be  liable  for 
damages  unless  they  were  negligent  in  the  performance  of 
their  contract,  whereby  another  sustained  damages.  The 
only  negligence  proved  was  the  great  delay  in  passing  the 
brick  building  of  Henry  Bocck,  which  he  testifies  was  about 
thirty  days,  and  on  the  part  of  the  contractor  is  stated  to 
be  two  weeks.  Boeck  claims  that  he  insisted  that  the  con- 
tractors should  procure  a  sufficient  light  and  cause  the  men 
to  work  nights,  also  that  they  should  have  worked  on 
Sundays,  and  that  he  requested  them  to  do  so,  which  they 
refused  to  do.  The  overseer  to  f:u  per  vise  the  work  testi- 
fies that  he  refused  permission  to  work  at  night,  as  such 
work  was  liable  to  be  defective,  and  this  is  not  denied.  As 
to  the  neglect  to  work  on  Sundays  we  think  the  contractors 
were  perfectly  justified  in  their  refusal.  Sunday  is  a  day 
of  rest.  Ex|)erience  has  demonstrated  the  necessity  of  the 
Divine  law  creating  the  Sabbath  in  order  that  both  the 
minds  and  bodies  of  men  may  recuperate  from  the  labors 
of  the  week.  Works  of  necessity  or  mercy  are  excepted, 
but  the  necessity  which  will  justify  labor  must  be  pressing 
and  immediate.  If  it  can  be  deferred  until  the  following 
or  succeeding  day,  there  is  no  justification  for  working  on 
Sunday.  This  leaves  but  one  question,  viz  ,  Was  there  undue 
delay  in  the  construction  of  the  sewer  after  the  excavations 
therefor  were  made?  The  alley  at  that  point  is  thirteen  feet 
in  width,  and  the  completed  sewer  is  nearly  ten  feet  in 
width.  The  excavation  for  the  sewer  extended  several 
feet  below  the  footing  of  the  walls  of  Boeck's  buildings. 
This  excavation,  according  to  his  testimony,  remained  open 
for  a  long  time,  and  was  the  direct  cause  of  his  building 
settling,  and  the  cause  of  the  injury. 

On  the  part  of  the  contractors  it  is  shown  that  Boeck 
had  a  cistern  in  his  cellar  near  the  sewer  which  would  con- 
tain about  130  barrels  of  water;  that  the  cistern  was  full 
of  water;  that  Boeck  said  nothing  about  this  to  the  con- 
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tractors^  but  the  water  leaked  through  the  wall  into  the 
«xcavatioD^  when  they  investigated  the  cause  and  found 
the  cistern,  which  they  caused  to  be  emptied  of  its  contents 
at  once.  It  is  pretty  evident  that  the  testimony  in  regard 
to  the  cistern  is  in  the  main  correct^  and  under  proper 
issues  would  have  been  a  question  for  a  jury. 

It  is  impossible  in  the  condition  of  the  record  for  this 
<x>nrt  to  say  to  what  extent,  if  at  all,  it  caused  the  injury. 
The  injury  was,  no  doubt^  caused  by  the  deep  excavation 
which  was  necessary  in  order  to  bring  the  bottom  of  the 
aewer  to  the  grade  established  by  the  engineer,  but  the  con- 
tractor should  have  used  reasonable  diligence  under  all 
the  circumstances  to  prevent  injury,  and  the  proof  upon 
the  question  of  diligence  is  conflicting  and  nearly  equally 
balanced,  and  therefore  we  cannot  review  the  facts.  The 
judgment  is 

Affirmed. 


The  other  judges  concur. 


William  Rudolph,  appellant,  v.  E.  F.  Davtb  et 

AL.,  appellees. 

[Filed  July  1,  1892.] 

fieview.  Where  the  testimony  is  cooflicting  and  does  not  prepon- 
derate in  favor  of  either  party  to  each  an  extent  as  to  show  that 
it  is  dearly  wrong,  the  judgment  will  not  he  set  aside. 

Appeal  from  the  district  court  for  Grage  county.  Heard 
t>elow  before  Broady,  J. 

A.  D.  JUcCandlesa,  for  appellant 

I^eTnberton  &  Bush,  contrcL 


158  NEBRASKA  REPORTS.  [Vol.  35 


Rudolph  T.  DaTla. 


Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Gage 
county  to  enjoin  the  slieriff  of  that  county  from  selling 
certain  real  estate.  The  plaintiff  alleges  in  ,his  petition 
'4hat  on  the  8tb  day  of  November,  1887,  the  defendant 
Julius  Kuhn  obtained  a  judgment  against  one  Philip  Horn- 
berg  before  H.  G.  Mecklin^  a  justice  of  the  peace  in  and 
for  Gage  county,  for  $134.80  and  the  costs  therein  taxed 
at  $6.25;  that  on  the  21st  day  of  November  said  Philip 
Romberg  filed  a  stay  bond  in  said  action,  with  one  I.  O. 
Martin  as  surety,  and  which  said  stay  was  filed  and  ap- 
proved by  said  justice  with  knowledge  and  consent  of  the 
attorney  for  said  Julius  Kuhn,  for  the  purpose  of  staying 
said  judgment  for  three  months. 

**  Second— On  or  about  the  21st  day  of  February,  1888, 
and  at  the  date  of  the  expiration  of  said  stay,  said  Philip 
Hornberg  paid  said  judgment  to  the  attorney  of  said  Julius 
Kuhn,  who  received  the  same  and  then  and  there  agreed 
to  cancel  and  satisfy  said  judgment. 

"Third— On  the  3d  day  of  March,  1888,  notwithstand- 
ing said  judgment  was  fully  paid,  the  said  Julius  Kuhn 
caused  a  transcript  thereof  to  be  made  and  filed  with 
the  clerk  of  the  district  court  of  Gage  county,  Nebraska, 
and  on  or  about  the  2d  day  of  August,  1889,  said  Julius 
Kuhn  caused  an  execution  to  be  issued  on  said  judgment 
and  levied  upon  the  following  described  real  estate  in  Grage 
county,  viz.:  The  soutliwest  quarter  of  the  southeast  quarter 
of  section  33,  in  town  1,  range  7  east,  and  the  northeast 
quarter  of  the  northeast  quarter  of  section  1,  town  1,  range 
6  east;  and  the  defendant  E.  F.  Davis,  sheriff  as  afore- 
said, is  proceeding  to  sell  said  real  estate  and  has  adver- 
tised the  same  for  sale  on  the  7th  day  of  September,  1889, 
under  said  execution,  and  will  sell  said  laud,  unless  re- 
strained by  this  court. 

"  Fourth— That  on  the  26th  day  of  February,  1889, 
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this  plaintiff  purchased  said  land  from  Philip  Hornberg, 
for  value,  and  took  a  deed  therefor,  and  is  now  the  owner 
thereof,  and  said  judgment  is  a  cloud  upon  plaintiff^s  title, 
and  the  said  sale  under  said  execution,  if  not  restrained  hy 
this  court,  will  create  a  cloud  on  plaintiff's  title  to  said 
land. 

''Fifth — That  at  the  time  plaintiff  purchased  said  land 
said  judgment,  and  all  costs  made  thereon^  had  been  fullj 
paid  to  the  said  Julius  Kuhn. 

''Sixth — Plaintiff  has  no  adequate  remedy  at  law  to 
protect  his  property  from  this  judgment." 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  court  found  the  issues  in 
fiivor  of  the  defendants  and  dismissed  the  action. 

The  questions  presented  to  this  court  are  whether  or 
not  the  finding  and  judgment  are  against  the  weight  ot 
evidence.  It  is  unnecessary  to  review  the  testimony  at 
length.  It  is  sufficient  to  say  that  it  is  conflicting  and 
torns  upon  the  credibility  of  the  witnesses.  If  the  testimony 
of  Philip  Hornberg  is  true,  he  has  been  greatly  wronged. 
According  to  his  statements  he  nearly  paid  the  debt  in  full 
and  then  permitted  a  judgment  to  be  taken  against  him  for 
$135.  He  is  corroborated  to  some  extent,  but  his  testi- 
mony fails  to  reach  that  degree  of  certainty  to  show  that 
the  judgment  in  this  case  is  clearly  wrong.  The  judgment 
must  therefore  be 

Affirmed. 
The  other  judges  concur. 
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Stalfly  T.  HoumL 


L.  A,  Stalet  y.  C.  C.  Housel  bt  au 

[Filed  July  1,  1802.] 

1.  meotment:  Obmbbal  Denial:  Eyidenob  Admissible  Ue- 
DBB.    Under  s  general  denial,  in  an  action  of  cjeotment,  the 
57  490|  defendant  may  show  that  a  deed  in  plaintiff's  chain  of  title 


-     -  ^  procured  hy  frand  and  nndne  means. 

55  eil  ^  •  •  •      The  defendant,  noder  snch  an  answer, 

may  proye,  hy  any  legal  evidence  which  he  may  hare,  any  fiust 
which  will  defeat  the  plaintiff's  cause  of  action. 

S.  Deeds :  Fbaud:  Eyidbkcb  examined,  and  keldt  to  sustain  the 
finding  that  the  deed  from  J.  B.  P.  to  K.  L.  C.  was  proonred 
hy  fraud  and  undue  means. 


•-*«vl 


4.  The  instruotions  given  and  refused,  Md,  properly  giyen  and 
reftised. 

Error  to  the  district  court  for  Douf^Ias  county.    Tried 
below  before  Wakeley,  J. 

Eaiabrook,  Irvine  &  Clapp^  for  plaintiff  in  error: 

Evidence  of  fraud  or  undue  influence  cannot  be  given 
under  the  general  issue  in  ejectment.  (A.  &  N,  R.  Co.  v. 
Waahbumy  5  Neb.,  122;  B.  &  M.  R.  Co.  v.  Laneaster 
Co,,  7  Id.,  37 ;  Peet  v.  (ySrien,  5  Id.,  360;  Jones  v.  Seward 
Co.,  10  Id.,  161;  Ins.  Co,  v.  Bamd,  16  Id.,  90;  C,  B. 
&  Q.  R.  Co.  V.  Manning,  23  Id.,  552 ;  AUen  v.  Saunders, 
6  Id.,  441 ;  B.&  M,  R.  Co.  v.  Harris,  8  Id.,  142;  HamU- 
ton  V.  Ross,  23  Id.,  634;  Young  v.  Oreenlee,  82  N.  Car., 
346;  Fish  v.  Benson,  71  Cal.,  428 ;  Lombard  v.  Cowham, 
34  Wis.,  486;  Tayfor  v,  Cburinay,  19  Neb.,  196;  Fair- 
banks V.  Long,  91  Mo.,  628.) 

Jno.  L.  Webster,  oontra: 

Granting  that  the  defense  made — ^that  the  deed   from 
Plummer  to  Christopher  was  obtainable  by  fraud — was  an 
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equitable  defense,  still  it  was  admissible  under  a  general 

denial.    {Franklin  v.  Kelley,  2  Neb.,  80;    Armstrong  r. 

Brownfield,  32  Kan.,  116;  Clayton  v.  Sch.  Dist,  20  Id., 

266;  Buzzellv.  Oallagher,  28  Wis.,  678 ;  Oatlin  v.  BennaU, 

47  Tex.,  165;  Ayers  v,  Vuprey,  27  Id.,  604;  Johnson  v. 

ByleTy  38  Id.,  606;  Mayer  v.  Ramsey,  46  Id.,  371;  Mo- 

OaU  V.   Carpenter,  18   How.  [U.  8.],   297;  Jackson  v. 

Myers,  11  Wend.  [N.  Y.],  533;    Wicks  v.  Smith,  18  Kan., 

608;  Stout  V.  HyaU,  13  A.,  242;  Mather  v.  Hutchison,  26 

Wis.,  27 ;  Begg  v.  Begg,  56  Id.,  634 ;  Carter  v.  Scaggs,  38 

Mo.,  302;  Brown  v,  Brovm,  46  Id.,  412 ;  Meyers  v,  Oaie, 

Id.,  416;   Williams  r.  BameU,  52  Tex.,  130;   Warren  v. 

Jacksonville,  1 5  Jll.,  236 ;  Stubblefield  v.  Borders,  92  Id., 

279 ;  Semplt  v.  Cook,  50  Cal.,  29 ;  Willson  v.  Cleaveland,  30 

Id.,  201 ;  BeU  v.  Bed  Bock,  36  Id.,  219 ;  KimhaU  v.  Oear^ 

hart,  12  Id.,  50;  BeU  v.  Brovm,  22  Id.,  672;  Kent  v. 

Agard,  24  Wis.,  378.)    The  jury  was  justified  in  finding 

that  the  deed  was  obtained  by  fraud  and  void.  {Burch  r. 

Smith,  16  Tex.,  219;  PickeUv.  Pipkin,  64  Ala.,  520;  Linn 

f?.  Wright,  18  Tex.,  337;  Bigelow,  Fraud,  2,  71, 190, 191; 

Turner  v.  Turner,  44  Mo.,  635 ;  Todd  v.  Grove,  33  Md., 

188;  Bailey  v.  LiUen,  52  Ala.,  282;  Mead  v.  CoomAs,  26 

N.  J.  Eq.,  173;  Bailey  v.  Woodbury,  50  Vt.,  166  ;  Leigh- 

ion  V,   Orr,  44  la.,  679 ;  Moore  v.  Moore,  56  Cal.,  89 ; 

Dean  v.  Negley,  41  Pa.  St.,  312;  Coulson  v.  Allison,  2  De 

O.,  F.  &  J.,  521 ;  Hargreave  v.  Everhard,  6  Ir.  Ch.  Rep., 

278 ;  Farmer  V.  Farmer,  1  H.  L.  Cas.  [Eng.],  724;  Baylissv. 

Williams,  6  Cold.  [Tenn.],  440.)    The  deed  from  Plummer 

to  Christopher  being  without  consideration  and  obtained  by 

social  influences,  she  and  her  grantee  may  be  decreed  to 

4iold  the  property  in  trust  and  compelled  to  reconvey  at 

the  suit  of  the  grantor  or  his  heirs.  (Nichols  v.  McCarthy, 

63  Conn.,  299;  Archer  v.  Hudson,  7  Beav.  [Eng.],  560; 

Andei-son  v.  Ellsworth,  3  Giff.   [Eng.],  164;  Munson  t?. 

Carter,  19  Neb.,  293.) 

14 
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NORVAL,  J. 

This  is  an  action  in  ejectment  brought  by  plaintiff  in 
error  to  recover  the  possession  of  lot  8  in  block  352,  in  the 
city  of  Omaha,  and  damages  for  withholding  said  premises 
from  plaintiff.     The  petition  is  in  the  ordinary  form. 

The  defendants  for  answer  deny  that  plaintiff  is  the 
legal  owner  of  the  lot  or  entitled  to  the  possession  of  the 
same,  or  that  defendants  wrongftiUy  withheld  possession 
thereof;  aver  that  defendants  and  their  grantors  have 
had  adverse  possession  of  the  lot  under  a  claim  of  title  for 
more  than  ten  years  prior  to  the  bringing  of  this  action,. 
The  answer  further  alleges : 

*'  Fourth — The  defendants  for  further  answer  say  that 
said  plaintiff  claims  title,  under  and  by  virtue  of  a  deed 
made  and  executed  to  him  by  one  Kate  Graham,  formerly 
Kate  Christopher,  and  that  said  Kate  Christopher  obtained 
her  title  by  conveyance  from  one  Jesse  B.  Plummer  in  the 
year  1868,  and  these  defendants  further  say  that  said  deed 
of  conveyance  from  said  Plummer  to  said  Christopher  was 
without  any  consideration  and  was  obtained  by  said  Kate 
Christopher  from  said  Jesse  B.  Plummer  by  fraud  and 
deception  practiced  upon  him,  the  said  Plummer,  by  her,  the 
said  Kate  Christopher,  and  that  said  Kate  Christopher  waa 
only  to  hold  said  title  in  trust  for  said  Plummer,  his  as- 
signees and  devisees,  and  that  said  Kate  Christopher  was 
not  to  have,  and  did  not  claim  to  have,  any  legal  title  in  or 
to  said  premises  by  virtue  of  said  deed  to  her,  and  that  the 
same  was  retained  by  her  in  fraud  of  the  rights  of  sai<l 
Plummer  and  of  his  assigns  and  devisees.  That  said 
Plummer  in  his  lifetime  made  and  executed  a  will  by 
which  he  devised  said  real  estate  to  one  Valentine,  and  that 
said  Valentine  afterwards,  by  deed  duly  executed,  conveyed 
her  interest  in  said  property  to  these  defendants." 

The  answer  also  sets  up  that  the  conveyance  from 
Graham  to  plaintiff  was  without  consideration  and  was 


J 
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made  for  the  purpose  of  enabling  him  to  bring  this  suit; 
that  defendants  have  paid  taxes  on  the  lot  in  the  sum  of 
$2,000  and  made  lasting  improvement  thereon  of  the  value 
of  $2,000- 

Each  allegation  of  the  answer  is  denied  bj  the  reply 
filed  bj  plaintiff. 

From  a  verdict  and  judgment  in  favor  of  defendants 
plaintiff  prosecutes  error. 

The  evidence  discloses  that  on  and  for  several  years  prior 
to  the  10th  day  of  February,  1868,  the  lot  in  litigation 
was  owned  by  one  Jesse  B.  Plummer,  he  having  purchased 
the  same  at  a  sale  under  a  decree  of  foreclosure  as  the 
property  of  one  C.  J.  Christopher,  the  former  husband  of 
Kate  L.  Christopher  and  the  immediate  grantor  of  plaintiff. 
Prior  to  the  sale  Christopher  disappeared  and  is  supposed 
to  be  dead.  At  the  time  Plummer  bid  in  the  property, 
Kate  Christopher  was  residing  thereon  and  for  many  years 
afterwards  she  and  Plummer  lived  together  upon  the 
premises,  occupying  the  same  house.      On  February  10, 

1868,  said  Jesse  B.  Plummer  conveyed  the  property  in 
dispute  by  deed  of  general  warranty  to  said  Kate  L.  Chris- 
topher, reserving  to  the  grantor  a  life  estate,  which  deed 
was  duly  recorded  on  the  same  day.     On  November  3, 

1869,  said  Kate  L.  Christopher  married  one  George  Gra- 
ham. Soon  thereafter  they  left  Omaha,  leaving  Plummer 
in  possession  of  the  premises,  and  have  not  since  resided 
there.  The  lot  was  conveyed  by  deed  of  quitclaim  on 
the  17th  day  of  May,  1884,  by  said  Kate  L.  Graham  to 
the  plaintiff  Lorin  A.  Staley,  which  deed  was  filed  for 
record  June  6,  1884. 

It  further  ap|)ears  from  the  record  that  Plummer  died 
in  1887,  leaving  a  last  will  and  testament,  bearing  date  the 
20th  day  of  February,  1873,  by  which  all  his  property, 
real  as  well  as  personal,  was  devised  to  his  daughter,  Ellen 
Olivia  Valentine,  which'  will  has  been  duly  admitted  to 
probate.     It  is  contended  by  defendants  that  the  convey- 
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ance  from  Plummer  to  Kate  L.  Christopher  was  without 
consideration^  and  that  the  same  was  procured  by  fraud  and 
undue  influence,  therefore  the  lot,  upon  the  death  of  Plum- 
mer, passed  under  the  will  to  his  said  daughter.  The  de- 
fendants, for  the  purpose  of  establishing  title  to  the  lot  in 
themselves,  introduced  in  evidence  a  deed  to  said  lot  from 
said  Ellen  O.  Valentine  and  her  husband,  Joseph  T.  Val- 
entine, to  the  defendants  Charles  G.  Housel  and  Reuben 
Allen,  bearing  date  December  8,  1883;  a  deed  from  said 
Reuben  Allen  and  wife  to  the  defendant  Everett  6.  Ballou, 
dated  March  31,  1884^  for  an  undivided  one-third  of  the 
lot;  also  two  tax  deeds  from  the  treasurer  of  Douglas 
county  to  the  defendant  House!,  and  also  a  deed  from  the 
treasurer  of  Douglas  county  to  the  defendants  Housel  and 
Allen. 

The  defense  of  adverse  possession  is  not  sustained  by  the 
proofs;  in  fact  it  is  not  relied  upon  in  this  court,  nor  was 
that  issue  submitted  to  the  jury  in  the  court  below.  The 
tax  deeds  above  referred  to  were  void  on  their  face  and  were 
therefore  insufScient  to  establish  title  in  the  defendants. 
Nothing  ijs  now  claimed  by  counsel  for  defendants  for  these 
treasurers'  deeds,  and  they  will  not  be  further  considered. 
It  will  be  observed  that  plaintiff  has  shown  a  complete 
chain  of  title  to  the  premises  in  himself,  and  therefore  was 
entitled  to  recover,  unless  the  deed  from  Plummer  to 
plaintiff's  grantor,  Kate  L.  Christopher,  was  obtained  by 
fraud  or  undue  influence.  Whether  it  was  thus  procured 
is  one  of  the  principal  questions  presented  by  the  record. 
Before  entering  upon  this  investigation  we  will  pause  to 
consider  whether  the  evidlnce  produced  by  the  defendants 
to  show  fraud  was  admissible  under  the  issues  raised  by 
the  pleadings.  An  objection  to  its  introduction  was  made 
on  the  trial  by  the  plaintiff,  which  was  overruled  by  the 
court.  The  evidence  was  not  admissible  under  the  fourth 
paragraph  of  the  answer,  which '  we  have  copied  above. 
The  allegation  therein  of  fraud  is  a  mere  conclusion.     No 
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&ct  constituting  the  fraud  is  averred.  A  party  cliarging 
fraud  and  undue  influence  must  plead  the  facts.  A  mere 
all^ation  of  their  existeuce  is  not  sufficient.  {Arnold  v. 
Baker  J  6  Neb.,  134;  Clark  v.  Dayton,  Id.,  192;  Avitman 
V.  Steinan,  8  Id.,  113.) 

The  evidence  tending  to  show  that  the  deed  from  Plum- 
mer  to  Christopher  was  obtained  by  fraud  and  undue  in- 
floenoe  was,  however,  admissible  under  the  general  denial 
of  the  answer.  The  question  was  squarely  presented  and 
decided  in  Franklin  v.  Kelley,  2  Neb.,  79.  It  was  there 
held  that  the  defendant,  in  an  action  of  ejectment,  may 
show  that  a  deed  in  plaintiff's  chain  of  title  was  procured 
by  fraud,  without  specially  pleading  the  fraud  in  the  an- 
swer. Chief  Justice  Mason,  in  delivering  the  opinion  of 
the  court,  says: 

^'  In  whatever  aspect  the  offer  of  the  defendants  is  re- 
garded, it  is  within  the  rule  that  fraud  may  be  shown  in 
ejectment  to  avoid  a  deed ;  and  the  refusal  of  the  court  to 
hear  the  evidence  was  error.  One  other  matter  only  re- 
mains to  be  noticed.  It  is  insisted  that  this  matter  should 
have  been  specially  pleaded.  It  is  undoubtedly  true,  that 
the  theory  of  the  system  of  pleading  under  the  Code  gen- 
erally is,  that  the  facts  necessary  to  constitute  a  cause  of 
action  or  defense  shall  be  stated.  But,  in  respect  of  ac- 
tions for  the  recovery  of  real  property,  another  rule  has 
been  adopted.  Why  this  is  so  is  not  very  clear.  It  may 
be  because,  as  two  trials,  of  course,  are  given  in  that  class 
of  actions,  the  parties  are  supposed  to  learn,  from  what  is 
shown  on  the  first,  what  will  be  the  issue  on  the  final  trial. 
But.  whatever  the  reason,  it  is  apparent  that  in  this  class 
of  actions,  as  also  in  cases  of  replevin,  the  facts  need  not  be 
Atated.  That  being  the  rule  of  pleading  contained  in  the 
Code,  we  have  ^nly  to  enforce  it  here." 

The  decision  has  never  been  directly  overruled,  nor  its 
soundness  questioned,  but  the  same  principle  was  recog- 
nized and  applied  by  this*court  in  Dale  v.  Hunneman,  12 


n 
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Neb.y  221.  That  was  an  action  of  ejectment,  the  answer 
being  a  general  denial.  Maxwell,  Ch.  J.,  in  the  opin- 
ion says:  '^ Where  the  facts  stated  in  the  petition  are  de- 
nied, the  plaintiff,  to  be  entitled  to  recover,  must  prove 
that  he  possesses  a  legal  estate  in  the  premises,  and  is  en- 
titled to  the  possession  of  the  same.  If  the  defendant  pos- 
sesses an  equity  wliich  negatives  the  plaintiff's  right  of 
possession,  such  equity  may  be  proved  under  a  general  de- 
nial, as  it  is  a  mere  defense  to  the  action.  But  if  the  de- 
fendant seek  affirmative  relief,  such  as  to  enforce  a  contract 
which  does  not  give  him  the  right  of  possession,  but  does 
give  him  a  right  to  demand  a  specific  execution  of  the  con- 
tract by  the  plaintiff,  upon  which  the  right  to  continue  in 
possession  of  the  premises  depends,  he  must  plead  tlie  facts 
entitling  him  to  such  relief.  And  his  answer  must  con- 
tain all  the  facts  necessary  to  entitle  him  to  such  relief." 

Numerous  cases  are  cited  by  defendants'  counsel  from 
the  courts  of  other  states  which  sustain  the  position  for 
which  they  contend,  among  others.  Stout  v.  Hyatt,  13  Kan., 
242;  Clayton  v.  School  District,  20  Id.,  256;  JVicks  v. 
Smith,  18  Id.,  508;  Armstrong  v.  Brownfield,  32  Id.,  116; 
Jones  V.  Cohen,  82  N.  Car.,  75;  Lain  v,  Shepardson,  23  Wis., 
224 ;  Mather  v.  Hutchinson,  25  Id.,  27 ;  Williams  v.  Bar- 
nett,  52  Tex.,  130;  and  Sparrow  v.  Rhoades,  76  Cal.,  208. 

The  case  of  MaUiers  v.  Hutchinson,  supra,  is  quite  in 
point.  The  action  was  to  recover  real  estate,  the  answer 
being  a  general  denial.  The  defendant  offered  testimony 
tending  to  prove  that  a  certain  tax  deed,  under  which  the 
plaintiff  claimed  title,  was  procured  by  fraud.  The  evi- 
dence was  objected  to  upon  the  ground  that  the  facts  con- 
stituting the  fraud  were  not  pleaded  in  the  answer.  The 
court  in  passing  upon  the  question  says :  *^  The  complaint* 
was  in  the  ordinary  form,  and  did  not  disclose  the  origin 
of  the  plaintiff's  title.  And  we  have  held  that  in  such  an 
action,  under  such  a  complaint,  the  defendant,  under  the 
general  denial,  must  be  allowed  to  prove  anything  which 
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would  defeat  the  title  offered  by  the  plaintiff.  Any  other 
rnle  would  place  him  at  a  great  disadvantage.  The  plaint- 
iff, not  being  bound  to  disclose  the  title  relied  on  in  his 
complaint,  msty,  at  the  trial,  offer  any  evidence  of  title 
which  he  pleases.  With  such  a  rule  as  to  the  plaintiff,  it 
would  be  manifestly  unjust  to  exclude  the  defendant  from 
proving  that  the  title  offered  by  the  plaintiff  was  void  for 
fratid  or  any  other  reason,  because  he  had  not  specifically 
set  forth  the  facts  in  his  answer.  It  would  require  him  to 
foreknow  and  avoid,  by  specific  allegations,  a  title  which 
the  plaintiff  was  not  bound  to  disclose  at  all/' 

After  a  careful  examination  of  the  authorities  we  are 
satisfied  that  the  rule  is  correctly  stated  in  Franklin  v. 
Kelley  and  should  be  adhered  to.  The  general  rules  of 
pleading  do  not  apply  to  actions  like  this.  The  plaintiff 
is  not  required  to  disclose  in  his  petition  the  origin  of  his 
title,  nor  the  facts  upon  which  he  relies  for  a  recovery.  It 
is  sufficient  to  aver  that  he  has  a  legal  estate  in,  and  is  entitled 
to,  the  possession  of  the  property  in  controversy,  and  that 
the  defendant  unlawfully  withholds  possession.  (Code,  sec. 
€26.)  The  statute  has  also  provided  that  in  an  action  of 
ejectment  it  is  sufficient  for  the  defendant  to  deny  generally 
the  title  averred  in  the  petition.  (Code,  sec.  627.)  Under 
such  an  answer  he  may  prove  any  fact  tending  to  show 
that  the  plaintiff  has  not  the  title  or  the  right  of  possession 
to  the  land  in  controversy.  If  the  defendant  in  ejectment 
desires  affirmative  relief,  he  must  set  up  in  the  answer  the 
facts  entitling  him  thereto.  The  rule  for  which  plaintiff 
contends  would  place  the  defendant  at  a  disadvantage,  as 
it  would  oblige  him  to  anticipate  the  nature  of  plaintiff's 
evidence,  and  allege  specifically  in  his  answer  a  defense  to 
a  deed  which  plaintiff  might  introduce  under  his  general 
allegation  of  title.  Such  a  rule  would  be  not  only  unjust 
but  contrary  to  the  meaning  of  the  section  of  Code  to 
which  reference  has  been  made. 

The  case  of  Uppfall  v.  Nelson,  18  Neb.,  533,  is  cited  by 
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plaintiff,  claiming  that  it^  in  effect,  overrules  Franklin  v^ 
Kelley,  supra,  upon  the  question  under  consideration* 
What  the  equities  of  the  defendant  in  the  case  cited  were^ 
and  whether  he  was  seeking  affirmative  relief  without  hav-^ 
ing  pleaded  the  facts  in  his  answer,  we  are  not  advised,  as. 
the  published  opinion  does  not  disclose,  nor  has  the  writer 
the  record  at  hand  so  he  can  determine  tbe  same.  If  the^ 
defendant  therein  was  in  the  position  of  seeking  affirma^ 
tive  equitable  relief,  then  the  decision  accords  with  the 
views  we  have  expressed  above,  and  is  in  harmony  with, 
the  second  Nebraska  case.  There  is  language  used  in  the- 
opinion  of  Upp/alt  v.  Nelson,  from  which  the  inference 
could  be  drawn  that  any  equitable  matter  relied  upon  by 
defendant  in  an  action  of  ejectment  to  defeat  the  title  set  up 
by  the  plaintiff,  or  his  right  to  possesion,  to  be  available 
must  be  pleaded  in  the  answer,  which  is  contrary  to  the 
principle  decided  in  Franklin  v.  Keliey,  and  Dale  v.  Hun^ 
neman.  In  so  far  as  there  is  an  apparent  or  real  conflict 
in  the  opinions  referred  to,  the  two  reported  in  the  second 
and  twelfth  volumes  of  our  reports,  we  are  of  the  opinion,, 
upon  reason  as  well  as  authority,  should  be  adhered  to. 

Was  the  jury  warranted  in  finding  that  the  deed  from 
Plummer  to  Eate  Christopher  was  without  consideration 
and  obtained  by  fraud  and  undue  influence?  The  evi-^ 
dence  clearly  shows  that  at  the  time  the  conveyance  wa& 
executed  Plummer  was  a  drinking  man,  about  sixty  years 
of  age,  feeble  physically,  irritable  in  temperament,  child- 
ish, and  at  times  acted  like  a  person  unbalanced  mentally. 
For  some  time  prior  to  and  on  the  day  of  the  making  of 
the  deed  Kate  Christopher  had  been  living  with  him  in 
the  house  on  tlie  lot  in  litigation.  The  house  had  three 
rooms,  contained  but  one  bed;  Kate  Christopher  was  thirty 
or  thirty-five  years  of  age,  strong,  vigorous,  and  intelli-^ 
gent,  in  appearance  handsome  and  attractive,  possessed  of 
no  money  or  property.  Plummer  was  completely  under 
her  influence  and  control.     After  the  making  of  the  deed 
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she  left  him  and  married  one  Graham.  It  appears  from 
the  testimony  of  Byron  Reed^  the  officer  before  whom  the 
acknowledgment  was  taken,  that  she  paid  no  money  to 
Plummer  when  the  deed  was  executed. 

Mrs.  Jolianna  Knight  testified  that  she  was  acquainted 
with  Kate  Christopher  while  she  lived  with  Plummer; 
that  after  the  death  of  the  latter  she  called  to  see  witness 
and  they  had  a  conversation  in  regard  to  the  deed.  We 
quote  from  the  bill  of  exceptions : 

Q.  What  did  she  say,  if  anything,  about  getting  the 
property? 

A.  She  introduced  herself  to  me  as  ''  Mrs.  Graham.''  I 
said,  "  I  thought  you  was  Mr.  Plummer's  wife."  ^'  No/'  she 
said,  '^I  never  was  married  to  him ;  I  wasn't  his  wife."  I 
said  to  her,  '*  I  understood  he  signed  his  lot  away  to  you, 
or  you  got  it  away  some  way  from  him."  She  said,  '*  Tes, 
he  signed  it  to  me,"  she  says,  "  he  signed  it  to  me  for  me 
to  take  care  of  him."  "Well,"  I  says,  "why  didn't  you 
stay  with  him  and  take  care  of  him  ?  He  died  a  pauper, 
and  had  nothing  to  take  care  of  himself  with."  She  says, 
"I  couldn't  live  there  with  him  because  he  was  jealous  of 
me.     There  was  no  living  with  him." 

Q.  What  further  was  said,  if  anything,  about  this  deed? 
Let  me  ask  you  if  anything  was  said  about  the  heirs  set- 
ting aside  this  deed  or  trouble  that  would  come  from  it? 

A.  I  said  to  her,  "What  do  you  intend  to  do  with  this 
property?"  She  says:  "I  will  sell  it  if  I  can."  I  says 
to  her,  "Then  I  wouldn't  touch  it.  I  wouldn't  touch 
heirs'  property."  Because  Mr.  Plummer  told  me  he  had 
a  daughter,  and  I  says,  "Some  day,  if  she  is  a  smart 
woman,  she  will  come  and  tear  your  title  all  to  pieces, 
because  you  did  not  perform  your  duty  to  Plummer.  We 
saw  him  starving  and  suffering."  She  said,  "She  didn't 
care,"  and  that  was  her  reply. 

Q.  What  was  said,  if  anything,  by  her  about  Plummer 
signing  this  deed  when  he  didn't  know  what  he  was  doing? 
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A.  I  said,  *'  It  is  whispered  among  the  neighbors  he 
deeded  this  to  you  when  he  was  delirious  from  fever." 
She  said,  '^Of  course  the  doctor  was  sick,  but  I  don't  know 
but  what  he  had  his  senses." 

Q.  Was  anything  said  between  you  about  what  Plum- 
mer  had  said  about  her  ceasing  to  stay  with  him  after  he 
made  the  deed  ? 

A.  I  said,  ''When  you  persuaded  that  childish  old 
man" — I  was  in  there  after  taking  care  of  him,  because  he 
was  suffering  from  starvation — I  said,  ''what  agreement 
did  you  make?"  She  said,  *'  I  was  to  stay  with  him  while 
he  lived,  if  he  secured  me,  or  gave  me  this  property — this 
lot,  so  I  would  have  something  for  my  labor."  "Now," 
I  said,  "Kate" — I  was  disgusted  with  her,  any  way — ^I 
said,  "you  didn't  perform  your  duty.  You  promised 
that  poor,  childish  old  man  that  yon  would  stay  with  him 
and  be  his  friend,  and  he  died  a  pauper,  dependent  on  his 
Omaha  friends,  in  Omaha  city."     She  didn't  say  one  word. 

On  cross-examination  she  further  testified  that  Kate 
Christopher  informed  her  that  during  the  conversation 
mentioned,  Plummer  was  in  bed  at  the  time  he  signed  the 
deed,  but  she  did  not  know  whether  he  was  delirious  or  not ; 
that  Plummer  also  told  witness  on  one  occasion  that  "  if 
he  ever  signed  the  deed,  it  was  when  he  did  not  have  his 
s-enses." 

The  testimony  of  this  witness  is  in  no  manner  contra- 
dieted.  The  record  fully  discloses  that  Plummer  was 
completely  under  the  control  of  Kate  Christopher.  The 
testimony,  although  largely  circumstantial  in  its  nature, 
was  ample  to  justify  the  jury  in  concluding  that  Plummer 
sustained  illicit  sexual  relations  with  this  woman  while 
they  were  living  together,  and  that  by  means  of  such  un- 
lawful cohabitation  the  weak-minded  old  man  yielded  to 
her  demands  and  was  induced  to  execute  the  deed  without 
receiving  lawful  consideration  therefor.  The  entire  trans- 
action was  so  unconscionable  that  a  court  of  equity  will 
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not  uphold  it.  {Gibson  v,  Jeyea^  6  Ves.  [Eng.],  226;  Ship- 
man  V.  FumisSy  69  Ala.,  555 ;  LeiglUon  v.  Orr^  44  la., 
679 ;  Hanna  v.  WilcoXy  53  la.,  547 ;  Bivins  v.  Jamigaiiy 
3  Baxt  [Tenn.],  282 ;  CooXey  on  Torts,  515.) 

The  defendant  Housel  had  used  4,000  or  5,000  loads  of 
dirt  to  level  the  lot;  he  repaired  the  house  at  an  expense 
of  $550,  erected  fences,  moved  two  houses  on  the  lot,  yet 
Kate  Christopher,  although  aware  that  these  imjirove- 
m^nts  were  being  made,  did  not  object  to  the  same,  thus 
indicating  that  she  placed  but  little,  if  anj,  reliance  in  her 
title*     The  equities  are  with  the  defendants. 

Exception  was  taken  to  the  giving  of  the  first  instruc- 
tion requested  by  the  defendants,  which  was  in  this 
language:  ''The  jury  are  instructed  that  the  question  of 
determining  whether  the  deed  from  Plummer  to  Kate 
Christopher  was  obtained  by  fraud  or  undue  influence  is  a 
question  peculiarly  within  the  province  of  the  jury  to 
decide  from  all  the  evidence,  and  in  determining  this  ques- 
tion the  jury  must  take  into  consideration  the  relationship 
existing  between  Plummer  and  Kate  Christopher  at  and 
before  the  time  of  the  making  of  the  deed,  the  ages  of  the 
respective  parties,  the  amount  of  the  consideration,  if  any, 
having  been  paid  for  the  deed,  the  understanding  of  the 
parties  as  to  the  condition  upon  which  the  deed  should  be 
made,  if  there  was  any  understanding,  and  all  the  other 
circumstances  surrounding  the  transaction.^' 

It  is  conceded  by  plaintiff's  counsel  that  the  instruction 
is  correct  as  an  abstract  proposition  of  law,  but  it  is  claimed 
that  the  eame  was  not  based  upon  the  testimony,  and, 
therefore,  was  erroneous.  We  do  not  think  the  criticism 
merited.  There  was  before  the  jury  testimony  tending  to 
prove  every  matter  embraced  in  the  charge  of  the  court. 
The  instruction  was  pertinent  and  proper. 

The  court  refused  to  give  the  plaintiff's  fifth  request, 
which  was  to  the  effect  that  the  want  of  consideration  for 
the  conveyance,  or  the  fact  that  the  consideration  was  ille- 
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gal  and  against  public  policy,  was  immaterial ;  that,  although 
the  defendants  established  such  want  of  consideration,  or 
the  illegality  of  consideration,  it  would  not  entitle  them  to 
a  verdict.  While  it  is  true  that  neither  the  want  of  a  valid 
consideration  for  the  deed,  nor  the  fact  that  it  was  executed 
upon  an  illegal  or  immoral  consideration,  would  not,  of  it- 
self, avoid  the  deed,  it  does  not  follow  that  the  proof  of 
such  facta  was  immaterial  and  should  have  been  disre- 
garded by  the  jury.  They  were  proper  matters  to  be  cqp- 
sidered,  in  connection  with  the  other  facts  and  circumstances 
appearing  in  evidence,  in  determining  whether  the  deed 
was  obtained  by  undue  means.  The  jury  were  told  in  the 
tenth  and  eleventh  paragraphs  of  the  court's  charge  that 
the  want  of  a  consideration  for  the  conveyance,  or  the  fact 
that  it  was  executed  to  induce  the  grantee  to  continue 
illicit  relations  with  Plummer,  would  not  be  sufficient 
grounds  for  setting  aside  the  deed.  The  charge  was  as 
favorable  to  the  plaintiff  as  he  had  a  right  to  expect,  and 
no  error  was  committed  in  refusing  to  instruct  as  prayed 
by  the  fifth  request 

Plaintiff's  thirteenth  and  fourteenth  instructions  were 
properly  refused.  They  were  upon  the  subject  of  the  rat- 
ification of  the  deed  by  Plummer.  They  were  erroneous 
in  failing  to  state  that  the  acquiescence  of  Plummer  in  the 
conveyance,  to  be  binding  upon  him  or  those  claiming 
through  him,  must  have  been  with  full  knowledge  of  all 
the  facts  affecting  the  validity  of  the  deed.  This  element 
was  entirely  omitted  from  the  instructions. 

Complaint  is  made  because  the  court  refused  the  follow- 
ing instruction : 

^'  15.  If  you  find  that  the  deed  from  Plummer  to  Chris- 
topher was  procured  by  fraud  or  undue  influence,  but  fur- 
ther find  that  plaintiff  paid  a  valuable  consideration  for  the 
same,  and  took  said  deed  without  notice  of  the  fraud,  your 
verdict  should  be  for  the  plaintiff." 

We  are  not  surprised  at  the  refusal  of  the  court  to  so 
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iDstruct,  as  there  are  do  facts  upon  which  the  request  could 
be  predicated.  Plaintiff  is  not  in  the  attitude  of  a  good 
faith  purchaser  for  value  without  notice.  He  claims  under 
a  quitclaim  deed,  and  there  is  nothing  to  show  that  he  ever 
paid  a  dollar  therefor,  except  the  presumption  arising  from 
the  amount  expressed  in  the  deed,  which  sum  did  not  ex- 
•oeed  one-tenth  the  real  value  of  the  lot  at  the  time  of  the 
transfer.  Housel  was  in  possession  of  the  premises,  there- 
fore plaintiff  took  his  deed  with  notice  of  the  rights  of 
Housel.  Every  phase  of  the  case  was  fairly  submitted  to 
the  jury.     The  judgment  is 

▲ffibhed. 


Thk  other  judges  concur. 


86  ~i^ 
,  89    B» 

The  Walton  Plow  Co.,  appellant,  v.  L.  8.  Campbell         ,  ^  m 

ET  AL.,  APPELLEES.  Jg    J73j 

[Filed  July  1, 1892^] 

1.  Promissory  Note:  Alteration:  May  Bb  Shown  Undkb 
Gemkbal  Denial.  In  an  action  to  foreclose  a  real  estate  mort- 
gage the  petition  alleges  the  ezecntion  and  delivery  of  the  note, 
to  secure  which  the  mortgage  was  glTcn,  and  sets  out  a  copy  of 
the  note.  Held,  That  evidence  showing  that  the  note  has  been 
materially  altered  after  its  execntion  was  admissible  under  an 
answer  denying  each  and  every  allegation  contained  in  the  pe- 
tition. 

H,  :  :  When  Material.     An  nnanthorized  alteration 

of  a  non-negotiable  promissory  note  by  the  payee,  after  the  ex- 
ecution thereof,  by  the  insertion  of  the  word  *'  bearer  "  after  the 
same  of  the  payee,  is  a  material  alteration,  which  will  nullify 
the  instrument. 

3.  : :  Bars  Recovery.    Where  a  promissory  note  has 

been  altered  by  the  payee  in  a  material  matter  and  with  a  fraud- 
ulent purpose,  no  recovery  can  be  had  upon  the  instrument,  or 
upon  the  original  consideration  for  which  it  was  given. 
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4.  :  :  Cancels  thb  Debt.    The  frandalent  ftlteratiou 

of  a  promissory  note  seen  red  by  a  mortgage  cancela  the  debt 
which  it  eyidenced  and  discharges  the  mortgage-    ^ 

Appeal  to  the  district  court  for  Phelps  county.  Heard 
below  before  Gaslin^  J. 

Atkinson  &  Doty,  for  appellants,  cited :  Oliver  v.  Haw^ 
leyy  5  Neb.,  444;  Vogle  v.  Ripper y  34  111.,  100;  Oroswellv. 
Labree^  81  Me.,  44;  WiUcm  v.  Hayes,  12  Am.  St.  Kep* 
[Minn.],  768 ;  Shephard  v.  WheUtone,  1  N.  W.  Rep.  [la.], 
753;  Rowley  V.  Jewetty  6  Id.,  354;  Fird  Natl,  Bank  €• 
Carson,  27  N.  W.  Rep.  [Mich.],  589 ;  Weaver  v.  Bromley, 
31  Id.,  839;  Greenleaf,  Ev.,  sec.  655;  Robinson  v.  Ins. 
Co.,  25  la.,  430;  Bank  v.  Shafer,  9  Neb.,  1;  Gillette  v. 
SmUh,  18  Hun  [N.  Y.],  10;  Smith  vi  Smith,  13  Am.  St. 
Rep.  [S.  Car.],  633.  • 

8.  A.  Dravo,  and  Leese  &  Stewart,  contra,  cited :  Wilcox 
V.  Saunders,  4  Neb.,  572;  Union  Natl.  Bank  v,  Roberts, 
45  Wis.,  373;  Oroswell  v.  Labree,  81  Me.,  44;  McCauley 
V.  Gordon,  64  Gra.,  221;  Morehead  v.  Bank,  5  W.  Va., 
74;  Needles  v.  Shaffer,  60  la.,  65;  2  Dan.,  Neg.  Inst, 
sees.  1410,  1412;  Savings  Bank  v.  Shaffer,  9  Neb.,  1; 
Booth  V.  Powers,  56  N.  Y.,  22;  Vogk  v.  Ripper,  34  111., 
100;  Smith  v.  Smith,  13  Am.  St.  Rep.  [S.  Car.],  633. 

NORVAL,  J. 

This  is  an  action  to  foreclose  a  real  estate  mortgage  giv^n 
by  L.  S.  Campbell  and  wife  to  one  D.  H.  Duperon  to  se- 
cure the  payment  of  a  promissory  note  for  the  sum  of  $100, 
with  interest  at  ten  per  cent  from  date  thereof.  Plaintiff 
is  the  owner  and  holder  of  said  note  and  mortgage. 

The  defendants  answered  denying  each  and  every  alle- 
gation of  the  petition.  The  lower  court  found  the  issues 
in  favor  of  the  defendants  and  dismissed  the  action. 

The  court  permitted  the  defendants,  over  plaintiff's  ob- 
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jection,  to  introduce  testimony  tending  to  prove  that  the 
note  had  been  materially  altered  since'  its  execution  by 
writing  in  the  woi'd  "bearer/'  although  the  note  was  non- 
negotiable  when  signed.  At  the  dose  of  the  trial  the 
defendants^  with  the  permission  of  the  court,  filed  an 
amended  answer  denying  each  and  every  all^ation  of  the 
petition  and  alleging  that  on  or  about  the  date  of  the  note 
sued  on  they  executed  and  delivered  to  D.  H.  Duperon  a 
note  calling  for.  |100,  due  in  six  months  from  date;  that 
the  note  read  '*D.  H.  Duperon/'  the  words  "or  order'' 
•being  erased  by  defendants  before  the  same  was  signed; 
that  after  the  defendants  signed  said  note,  and  without 
their  consent,  the  word  "bearer"  was  fraudulently  written 
therein  over  the  words  erased. 

The  first  question  presented  for  our  decision  is^  was  evi- 
dence showing  that  the  note  had  been  altered  after  its  exe- 
cution admissible  under  the  general  denial  in  the  original 
answer?  We  think  the  answer  must  be  in  the  affirmative. 
The  petition  alleges  the  execution  and  delivery  of  the  note 
by  the  defendants,  and  the  instrument  is  set  out  in  the 
body  of  the  pleading  in  its  altered  form.  The  general 
denial  put  in  issue  every  material  averment  of  the  petition, 
and  the  affirmative  was  upon  the  plaintiff  to  prove  the 
making  and  delivery  of  the  identical  note  mentioned  in 
the  petition,  and  so  continued  to  the  close  of  the  case. 
{Donovan  v.  Fowler,  17  Neb.,  247;  First  Natl.  Bank  v. 
Carson,  30  Id.,  107.) 

Under  a  general  denial  the  defendants  were  entitled  to 
disprove  the  material  facts  stated  in  the  petition.  Evidence 
that  they  did  not  sign  the  instrument  sued,  or  that  it  had 
been  materially  altered  after  delivery,  was  clearly  admissi- 
ble under  the  original  answer.  It  is  only  affirmative  de- 
fenses that  the  Code  requires  to  be  pleaded.  The  defense  oi 
alteration  was  not  new  matter  required  to  be  set  up  in  the 
a.iiswer.  If  the  note  was  altered  without  defendants'  con- 
sent,  after  its  execution  and  delivery,  by  inserting  therein 
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the  word  ''bearer,"  then  it  was  not  their  note,  and  evidence 
tending  to  establish  such  fact  tended  to  rebut  or  disprove 
the  evidence  offered  by  the  plaintiff,  tliat  the  defendants 
made  the  note  described  in  the  petition  and  introduced  on 
the  trial.  We  do  not  think  it  was  necessary  to  all^  the 
alteration  in  the  answer,  and  the  court  did  not  err  in  re- 
<»iving  the  evidence  offered  on  this  question  under  the  gen- 
eral denial.  (Abbott,  Trial  Ev.,  407 ;  Boomer  v,  Koon^  6 
Hun  [N.  Y.],  645;  Lincoln  v,  Lincolny  12  Gray  [Mass.], 
45.) 

It  follows  from  what  has  been  said  that  plaintiff  was  not 
prejudiced  by  the  filing  of  the  amended  answer,  as  it  pre- 
sented no  issue  not  raised  by  the  general  denial  of  the  first 
answer.  No  objection  was  made  to  the  granting  permis- 
sion to  file  an  amended  answer,  therefore  the  defendants 
cannot  now  urge  the  ruling  as  a  ground  for  reversing  the 
case. 

It  is  undisputed  that  the  note,  when  signed  by  defend- 
ants, was  non-negotiable,  and  that  after  its  delivery,  but  be- 
fore the  instrument  came  into  the  possession  of  plaintiff  it 
was  changed  by  inserting  the  word  **  bearer."  The  writing 
of  this  word  in  the  body  of  the  note  changed  its  character 
and  invalidated  the  instrument.  The  alteration  is  a  material 
one,  and,  being  unauthorized  by  the  makers,  no  action 
could  be  maintained  thereon.  {Booth  v.  Powers,  56  N.  T., 
22;  Union  Natl.  Bank  v.  Eoberta,  45  Wis.,  373;  Oroswdl  v, 
Lab7*e€y  81  Me.,  44;  McCauley  v.  Oordon,  64  Ga.,  221; 
Morehead  v.  Bank,  5  W.  Va.,  74;  Needles  v.  Shaffer,  60 
la.,  65.) 

But  it  is  contended  by  counsel  for  appellant  that  the  payee 
having  indorsed  the  note,  and  plaintiff  having  received  the 
same  in  good  faith  in  the  usual  course  of  business,  the  in- 
dorsee has  a  right  of  action  upon  tlie  note,  notwithstanding 
the  alteration  thereof.  We  cannot  agree  with  counsel  in 
this  contention.  This  court  has  more  than  once  held  that 
the  unauthorized  material  alteration  of  a  n^^tiable  note 
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by  the  payee  nullifies  the  instrument,  even  in  the  bands 
of  a  frona  ^e  holder.  (Palmer  v.  Largent,  6  Neb.,  223; 
Brown  v.  Straw,  6  Id.,  536  ;  Davis  v.  Heiiry,  13  Id.,  497.) 

It  is  finally  insisted  the  district  court  erred  in  ruling 
that  the  mortgage  given  to  secure  the  note  was  no  lien 
vpon  the  property  described  in  the  mortgage;  in  other 
words,  that  plaintiff  was  entitled  to  a  decree  of  foreclosure, 
notwithstanding  the  alteration  of 'the  note  it  was  given  to 
secure.  Authorities  are  to  be  found  which  sustain  the  po- 
«ition  contended  for  by  counsel.  The  leading  case  so  hold- 
ing is  GiUeUe  v.  PoweU,  Spear's  Eq.  [S.  Car.],  144.  This 
■case  was  followed  by  the  supreme  court  of  South  Carolina  in 
Plylerv.  EUioit,  19  S.  Car.,  257,  and  Smith  v.  Smith,  27 
Id.,  166;  S.  C,  3  S.  E.  Rep.,  78.  The  couct  of  last  re- 
sort in  the  state  of  Illinois  has  held  that  where  a  mortgagee 
has  fraudulently  made  a  material  alteration  of  a  note,  to 
secure  which  the  mortgage  was  executed,  the  debt  is  thereby 
discharged  and  defeats  a  foreclosure  of  the  mortgage ;  but 
if  the  alteration,  although  material,  was  not  m^de  with  a 
fraudulent  purpose,  it  will  not  have  that  effect.  ( Vogk  v. 
Ripper,  34  111.,  100 ;  Elliott  v.  Blair,  47  Id.,  342.)  So 
far  as  we  are  advised,  the  question  is  now  presented  to  this 
court  for  the  first  time. 

The  effect  of  a  material  alteration  of  a  note  depends  upon 
the  person  by  whom  and  the  intention  with  which  it  was 
made.  If  changed  by  a  stranger  without  the  consent  of 
the  parties  to  the  instrument,  the  rights  of  the  holder  will 
not  be  affected  thereby.  The  material  alteration  of  a  note 
by  the  payee,  although  made  without  any  fraudulent  in- 
tent, renders  the  paper  void,  yet  the  holder  may  recover  in 
an  action  brought  upon  the  original  consideration.  The 
'effect  of  an  alteration  of  such  paper,  innocently  made  un- 
der an  honest  mistake  of  right,  was  considered  by  this  court 
in  Savings  Bank  v,  Shaffer,  9  Neb.,  1,  and  it  was  there 
ruled  that  while  the  alteration  vitiates  the  instrument,  it 
would  not  defeat  a  recovery  upon  the  original  considera- 
15 
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tion  for  which  such  note  was  given.  The  weight  of  an^ 
thority  is  in  favor  of  the  doctrine  that  a  fraudulent  altera^ 
tion  of  a  promissory  note  in  a  material  matter,  not  only 
avoids  the  instrument,  but  works  a  forfeiture  of  the  debt 
for  which  it  was  executed.  In  such  case  no  recovery  can 
be  had  in  any  form  of  action.  The  law  will  not  pergiit 
the  holder  to  take  the  chances  of  gain  by  fraudulently  aU 
tering  the  note,  without  risk  of  loss  in  case  of  detection^ 
(Daniels  on  Neg.  Inst.,  sec.  1410a;  Newell  v.  Mayberryj  ft 
Leigh  [Va.],  250 ;  Martendale  v.  FoUet,  1  N.  H.,  95 ;  Smifh 
V,  Mace,  44  Id.,  553;  Bigelow  v.  Stilphen,  35  Vt,  521; 
Whitmer  v.  Frye^  10  Mo.,  349;  Waring  v.  Smyth,  2  Barb., 
Ch.  [N.  Y.],  135 ;  Warder,  Bushnell  &  Olesaner  Co.  v.  Will, 
yard,  49  N.  W.  Rep.  [Minn.],  300.) 

It  is  inferable  from  tlie  record  that  the  insertion  of  the 
word  ''bearer'^  was  not  made  for  an  honest  purpose.  Ap« 
plying  the  above  principles  to  the  case  at  bar,  we  are  una^ 
ble  to  perceive  upon  what  ground  it  can  be  held  that  the 
mortgage. should  be  enforced.  If  the  fraudulent  alteration 
avoided  the  note  and  extinguished  the  debt,  it  also  dis« 
charged  the  mortgage  by  which  it  was  scoured.  The  can- 
cellation of  the  debt  released  the  lien  of  the  mortgage. 
The  plaintiff  not  only  lost  his  right  of  action  on  the  note^ 
but  on  the  mortgage  as  well.  (Sherman  «.  Sherman,  3  Ind.^ 
337;  Tate  v.  Fletcher,  77  Id.,  102;  McCorkle  v.  Doby,  1 
Stro.  [S.  Car.],  396.) 

In  Oillette  v.  Powell,  supra,  it  does  not  appear  that  the 
alteration  was  fraudulently  made,  hence  that  case  is  not  an 
authority  on  the  question  under  consideration. 

The  case  of  Plyler  v.  Elliott,  supra,  was  decided  by  a 
divided  court.  The  opinion  of  the  majority  is  placed  upon 
the  untenable  ground  that  the  fraudulent  material  alteration 
of  a  note  does  not  discharge  the  debt,  but  merely  takes  away 
all  remedy  upon  the  note  itself.  The  writer  of  that  opinion^ 
in  substance,  contends  that,  as  to  the  effect  upon  the  debt, 
Oiere  is  no  substantial  difference  between  that  of  a  note 
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barred  by  the  statute  of  limitations  and  one  made  void 
by  fraudulent  alteration,  and  that  both  are  controlled  by 
the  same  principle  of  law.  In  this  it  seems  to  us  that 
the  author  of  the  opinion  has  &llen  into  a  grave  error. 
The  statute  of  limitations  only  takes  away  the  remedy, 
while  the  fraudulent  alteration  of  a  note  goes  further.  It 
reaches  to  the  debt  itself  and  extinguishes  it.  The  fact 
that  an  action  can  be  brought  on  a  mortgage,  though  the 
note  which  it  secures  is  barred,  is  no  ground  for  holding 
that  the  mortgage  cannot  be  enforced  in  this  case  to  com- 
pel the  payment  of  the  debt  for  which  the  altered  note  was 
given.  A  barred  note,  so  secured  by  a  mortgage,  continues 
as  evidence  of  debt  until  the  statute  runs  against  the  mort- 
gage. {Cheney  v.  Woodruff  20  Neb.,  124;  Cheney  v.  Jans- 
sen,  Id.,  128.)  It  is  the  judgment  of  this  court  that  the 
judgment  appealed  from  should  be 

Affirmed. 
PoBT  J.,  concurs. 

Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  give  my  assent  to  the  decision  of  the 
majority  of  the  court  for  the  following  reasons : 

The  plaintiff  brought  an  action  in  the  district  court  of 
Phelps  county  against  the  defendants  to  foreclose  a  mort- 
gage upon  real  estate.  The  action  was  brought  on  the 
19th  day  of  December,  1889.  No  answer  was  filed  until 
the  7th  day  of  April,  1890,  which  seems  to  have  been  the 
day  on  which  the  trial  took  place,  when  the  defendants,  by 
leave  of  court,  filed  a  general  denial.  The  note  appears  to 
have  been  introduced  in  evidence  without  objection.  The 
defendant,  L.  S.  Campbell,  was  called  as  a  witness  in  his 
own  behalf,  and  testified  as  follows: 

Q.  State  if  that  note  is  in  the  same  condition  it  was 
when  you  signed  it. 

Counsel  for  plaintiff  objects,  as  immaterial,  irrelevant, 
and  incompetent.     Overruled.     Plaintiff  excepts. 
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A.  No,  sir. 

Q.  What  change  has  been  made,  if  any? 

Objected  to,  as  immaterial,  irrelevant,  and  incompetent. 
Overruled.     Plaintiff  excepts. 

A.  The  word  '^  bearer '^  has  been  written  in  there. 

Q.  Any  words  been  erased  out — were  the  words  ^or 
order"  erased? 

A.  Yes,  sir;  I  erased  them  myself. 

Upon  this  evidence  the  court  held  that  there  was  an  al- 
teration and  that  it  was  fraudulent ;  and  thereafter,  but  so 
far  as  appears  not  in  open  court,  permitted  an  amended 
answer  to  be  filed  to  conform  to  the  alleged  proof  and 
rendered  judgment  in  favor  of  tlie  defendants  and  against 
the  plaintiff,  dismissing  the  action.     It  is  very  dear  that 
the  court  erred  in  permitting  an  affirmative  defense  to  be 
proved  under  a  general  denial.     The  requirement  of  the 
Code,  that  affirmative  defenses  shall  be  pleaded,  is  reasonable 
and  just,  and  it  is  the  duty  of  the  court  to  see  that  this 
rule  is  not  infringed.     If  a  party  has  a  defense,  he  must 
set  it  forth  so  that  the  adverse  party  may  be  prepared  to 
meet  it.     Otherwise,  if  he  rests  his  case  upon  a  general 
denial,  his  proof  will  be  restricted  to  controverting  the  facts 
stated  in  the  petition.     To  permit  a  defendant,  against  the 
objection  of  the  plaintiff,  to  prove  a  defense  entirely  differ- 
ent from  that  set  forth  in  his  answer,  and  then  amend  his 
answer  to  conform  to  his  proof,  is  a  gross  violation  of  the 
rules  of  pleading  and  is  liable  to  be  fraught  with  great 
injustice,  and  particularly  is  this  true  where,  as  is  evident 
in  this  case,  the  wrong  was  deliberately  planned.     The 
plaintiff  is  the  indorsee  of  the  note.     He  evidently  is  an 
innocent  purchaser.     Now,  had  the  defendant  set  up  in  his 
answer  the  defense  that  the  note  had  been  altered  by  add- 
ing  the  word  '' bearer,''  the  testimony  of  the  payee  and 
others  could  have  been  taken  and  thus  the  indorsee  have 
been  prepared  to  defend  his  rights.     Here  was  a  snap 
judgment   taken  which  deprived  the  plaintiff  of  a  trial 
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upon  the  real  questions  decided^  viz.,  the  alteration.  That 
question  has  not  in  fact  been  tried  yet.  If  the  defendant 
may  conceal  his  defense  nnder  a  general  denial  and  on  the 
trial  prove  a  defense  which,  in  the  absence  of  counteract- 
ing proof,  will  defeat  the  action,  and  which  the  plaintiff, 
taken  by  surprise,  cannot  be  prepared  to  meet,  why  may  he 
not  prove  payment,  release,  accord,  and  satisfaction,  or 
other  defense,  and  thus  the  beneficial  effects  of  the  Code  as 
to  pleading  affirmative  defenses  be  lost.  This  is  a  step, 
and  a  most  important  one,  in  that  direction.  But  the  de- 
fendants, by  filing  an  amended  answer,  in  effect  admit  that 
such  an  answer  is  necessary. 

It  is  the  duty  of  the  courts  to  uphold  honesty  and  fair 
dealing  and  protect  and  enforce  the  rights  of  every  one. 

From  time  imn(iemorial  courts  of  equity  have  granted 
continuances  to  permit  one  or  both  parties  to  obtain  proof, 
add  new  parties  or  otherwise  protect  and  save  their  rights^ 
and  under  the  Code  this  practice  is  still  in  force.  In  ad- 
dition to  this,  a  court  will  not  determine  without  a  hearing 
that  an  alteration  is  fraudulent.  The  presumption  of  in- 
nocence prevails  until  overcome  by  proof.  It  is  not  claimed 
by  the  defendants  that  they  have  any  defense  against  the 
note  itself  that  would  be  defeated  by  a  transfer  thereof  to 
an  innocent  purchaser.  How,  then,  are  they  defrauded,  or 
can  be?  They  can  lose  nothing  by  the  transfer.  The 
judgment  should  be  reversed  and  the  cause  remanded  for 
trial  upon  the  amended  answer. 
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Nebbaska  Natl.  Bank  of  Omaha  t.  Logan  & 

Stanton. 

[Filed  July  2,  1892.] 

Banks ;  Checks:  Dishonor:  Diligence.  On  Friday,  NoTamber 
16, 1888,  the  firm  of  L.  &  8.,  of  Y.,  Nebraska,  drew  a  check  on 
the  State  Bank  of  Y.,  in  which  they  had  funds,  in  ikvor  of  M. 
B.  &  Co.,  of  O.,  in  this  state,  and  transmitted  the  same  by  mail 
to  M.  B.  &  Co.  at  O.  In  the  letter  which  contained  the  check 
were  the  words  in  red  ink:  "Rush  this  check  through."  The 
check  was  receiyed  by  M.  B.  &  Co.  on  Satnrday  after  its  date 
and  by  them  indorsed  and  delivered  to  the  Nebraska  National 
Bank  for  its  face  yalne,  and  without  notice  to  rush  the  check. 
The  bank  at  O.  had  pre?iously  had  dealingis  with  the  State 
Bank  at  Y.  and  had  found  it  more  prompt  in  remitting  col- 
lections than  the  other  banks  at  that  place,  and  it  at  once  sent 
the  check  to  the  bank  on  which  it  was  drawn  for  payments  It 
was  received  on  Monday  morning  alter  its  date  and  on  the  next 
day  the  State  Bank  transmitted  to  the  Nebraska  National  a 
draft  on  a  bank  in  L.,  where  it  had  no  funds,  which  check  was 
refused,  of  which  the  drawers  were  duly  notified.  On  Tues- 
day night  after  the  date  of  the  check  the  bank  at  Y.  stopped 
payment,  and  the  ofBcers  absconded,  leaving  no  money  or  prop- 
erty of  the  bank.  JffM,  That  the  Nebraska  National  Bank  had 
shown  reasonable  diligence  and  had  acted  in  good  faith  and  that 
L.  &  S.  were  liable  as  drawers  of  the  check. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewkll,  J. 

Morris  A  Beekmariy  for  plaintiff  in  error,  cited :  lUus  v. 
Merchants  Banky  35  N.  J.  L.,  588 ;  Russell  v.  Hankey^  6 
Term  Rep.  [Eng.],  12;  Giiffin  v.  Rice,  1  Hilt.  [N.  Y.], 
184;  People  v.  Merchants  Bank,  78  N.  Y.,  269 ;  Fonner  v. 
Smith,  31  Neb.,  107 ;  Freeholders  v.  State  Bank,  32  N.  J. 
Eq.,  467. 

E.  G.  B,  MoOiUon,  contra,  cited:  AUen  v.  Bank,  22 
Wend.  [N.  Y.],  215;  Slriessguih  v.  Bank,  44  N.  W.  Rep. 
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pilinn*],  797;  Exchange  Bank  v.  Third  Natl.  Bank^  112 
U.  S.,  276;  Reeves  v.  Bank,  8  O.  St.,  465;    Simpson  v. 

Waldbyy  30  N.  W.  Rep.  [Mich.],  199 ;  Titus  v.  Merchants 
Bank,  35  N.  J.  L.,  588;  1  Dan.,  Neg.  Inst.,  sec.,  243; 
Commercial  Bank  v.  Union  Bank,  UN,  Y.,  203 ;  Ger.  Natl. 
Bank  v.  Bums,  21  Pac.  Rep.  [Cal.],  714 ;  Merchants  Natl. 
jBani^v.  Goodman^  109  Pa.  St.,  422;  Morse,  Banking,  sec. 
236;  Drovers  Bank  v.  Provision  Co.,  117  111.,  100;  Forbes 
V.  Bank,  10  Neb.,  338 ;  Smedes  v.  Bank,  20  Johns.  [N.  Y.], 
372;   Bowling  v.  Harrison,  6   How.  [U.  S.],  248;    Van 

Vechien  v.  Pruyn,  13  N.  Y.,  549;  Smith  v.  Miller^  43  Id., 
171;  Morse,  Banking,  sees.  421  d  and/. 

Maxwell,  Ch.  J. 

The  petition  in  this  case  was  snbmitted  on  demurrer  in 
the  year  1890  and  the  petition  sustained.  In  that  case  the 
demurrer  was  overruled  and  the  cause  remanded  for  further 
proceedings,  it  being  held  that  if  the  facta  stated  in  the  peti- 
tion were  true  the  plaintiff  had  shown  due  diligence  and 
^iras  entitled  to  recover.  {Bank  v.  Logan,  29  Neb.,  278.) 
Upon  the  case  being  remanded,  an  answer  was  duly  filed  by 
the  defendants  Logan  &  Stanton,  to  which  a  reply  was 
tnade.  No  answer  appears  to  have  been  filed  by  McCord, 
Brady  &  Co.,  and  on  the  trial  of  the  cause  the  case  was 
-dismissed  by  the  plaintiff  as  to  them.  The  parties  entered 
into  a  stipulation  as  to  the  facts  as  follows : 

''It  is  agreed  by  the  parties  hereto  that  a  jury  is  waived, 
that  this  action  shall  be  submitted  to  the  court  upon  this 
•agreed  statement  of  facts,  and  that  no  further  evidence  shall 
be  introduced,  but  judgment  shall  be  rendered  upon  this 
statement  of  facts,  which  the  parties  agree  are  all  the  facts 
involved  in  the  transaction  which  is  the  subject  of  this  ac- 
tion, and  which  is  as  follows: 

''On  Friday,  November  16, 1888,  the  defendants  Logan 
tb  Stanton,  at  Valparaiso,  Nebraska,  drew  their  check  as  a 
•copartnership  for  the  sum  of  $481.75,  payable  to  the  order 
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of  McCordy  Brady  &  Co.,  upon  the  State  Bank  of  Valpa- 
raisOy  located  at  Valparaiso,  Nebraska,  about  seventy  mile& 
from  Omaha,  Nebraska,  which  check  reached  McCord,. 
Brady  &  Co.  on  Saturday,  the  17th  day  of  November,, 
1888,  and  on  the  same  day  the  said  McCord,  Brady  <&  Co, 
sold  and  delivered  the  same  by  indorsement  to  the  plaintiff,, 
who  paid  the  full  amount  thereof  to  said  McCord,  Brady 
&  Co.  On  the  said  Saturday,  the  17th  day  of  November,. 
1888,  plaintiff  sent  said  check  by  mail  to  the  State  Bank 
of  Valparaiso  with  instructions  to  remit  the  amount  thereof 
to  the  plaintiff,  which  said  check  was  received  by  the  said 
drawee  bank  on  Monday  morning,  November  19,  1888,. 
On  Tuesday,  November  20,  1888,  said  drawee  bank  sent 
to  plaintiff  a  worthless  draft  on  the  German  National  Bank 
of  Lincoln  for  the  amount  of  said  check,  said  drawee  bank 
having  no  funds  in  the  German  National  Bank  of  Lincoln^ 
Said  draft  being  received  by  the  plaintiff  on  Wednesday^ 
the  2l8t  of  November,  1888,  plaintiff  refused  to  accept 
said  draft,  having  on  that  day  learned  of  the  failure  of  said 
drawee  bank,  and  being  notified  by  telegraph  from  the  Grer*^ 
man  National  Bank  that  said  drawee  bank  had  no  funds  to. 
meet  said  draft.  Plaintiff  notified  said  Logan  &  Stantoa 
on  the  22d  day  of  November,  1888,  of  the  non«payment 
of  said  check,  and  that  plaintiff,  as  holder  of  said  check, 
would  look  to  them  for  the  payment  of  the  same  and  de-^ 
manded  payment  thereof.  The  defendants  Logan  &  Stanton 
drew  said  check  and  prepared  the  letter  of  remittance  on 
said  16th  day  of  November,  1888,  just  before  the  time  for 
the  departure  of  the  mail  for  Omaha,  between  which  time^ 
and  the  mailing  of  the  same  the  circumstance  arose  which 
aroused  a  suspicion  in  their  minds  as  to  the  solvency  of  the 
drawee  bank  and  in  the  short  time  left  before  the  mail  waa 
due  to  leave  Valparaiso  they  had  time  only  to  write  in  red 
ink  across  the  letter  of  remittance,  'Rush  this  check 
through,*  which  they  did  write  on  the  letter  of  remittance,^ 
''The  suspicious  circumstance  referred  to  was  this:  The 
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said  LfOgan  &  Stanton  received  advices  from  New  York 
that  one  of  the  drawee's  drafts  had  gone  to  protest.  Im- 
mediately, but  after  the  mail  had  left  for  Omaha,  an  ex- 
planation was  demanded  bj  Logan  &  Stanton  from  the 
officers  of  the  bank,  which  explanation  was  satisfactory  to 
Logan  &  Stanton,  they  being  informed  that  the  drawee 
bank  had  changed  ita  bank  of  deposit  in  New  York,  the 
dishonored  draft  having  been  presented  at  the  New  York 
deposit  bank  a  few  hours  before  the  change  in  deposit  had 
been  effected.  The  said  McCord,  Brady  &  Co.  did  not 
communicate  to  the  plaintiff  the  advice  given  them  in  the 
letter  of  remittance  from  Logan  &  Stanton. 

^'The  said  drawee  bank  continued  in  business  and  hon- 
ored all  checks  presefited  over  the  counter  during  Monday 
and  Tuesday,  the  19th  and  20th  of  November,  1888. 
Logan  &  Stanton  had  funds  sufficient  on  deposit  to  their 
credit  with  the  said  bank  to  meet  the  check  on  said  days. 
Other  checks  were  presented  over  the  counter  drawn  by 
Logan  &  Stanton  on  said  days. 

*'  There  was  another  bank  in  the  village  of  Valparaiso 
to  which  said  check  might  have  been  sent  for  presentment 
and  collection,  but  plaintiff  had  theretofore  had  businesa 
dealings  with  both  banks  in  Valparaiso  and  had  found  the 
State  Bank*  of  Valparaiso,  the  drawee  of  said  check,  the 
more  prompt  in  remitting  collections. 

^'At  the  close  of  business  on  Tuesday,  the  20th  of  No- 
vember, 1888,  the  drawee  bank  closed  its  doors,  became 
insolvent,  and  never  again  resumed  business,  the  officers 
thereof  fled  to  parts  unknown,  taking  all  available  funds, 
including  the  funds  of  these  defendants  on  deposit  for  the 
purpose  of  meeting  said  check,  leaving  no  property,  real  or 
personal.*' 

On  this  statement  of  facts  the  court  below  found  for  the 
defendant  and  dismissed  the  action. 

The  statement  of  facts  is  very  unsatisfactory.  It  is 
sought  to  charge  the  plaintiff  with  negligence  in  sending 
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the  check  to  the  drawee  with  the  request  to  remit.  It 
seems  that  it  had  had  some  experience  with  the  banks  at 
Valparaiso  and  had  found  the  drawee  bank  more  prompt 
in  making  remittances  than  the  other.  The  plaintiff 
would  seem,  therefore,  to  have  acted  in  good  faith  in  trans- 
mitting the  check  to  that  bank. 

Upon  the  agreed  statement  of  fiiots  it  is  conceded  that  a 
draft  itk  favor  of  the  defendants  bj  the  Valparaiso  bank 
had  gone  to  protest  in  New  York  city  a  day  or  two  before 
the  check  in  question  was  drawn.  That  the  defendants 
believed  there  was  danger  of  the  bank's  insolvency  is 
shown  by  the  words  written  in  their  letter  to  McCord, 
Brady  &  Co.,  ^'to  rush  this  check  through.''  The  only 
construction  that  can  be  placed  upon  these  words  is  that 
they  believed  the  insolvency  of  the  bank  was  imminent 
Their  explanation  that  the  Valparaiso  bank  had  changed 
its  correspondent  at  New  York  is  far  from  satisfactory, 
particularly  as  there  is  po  statement  that  funds  had  been 
provided  with  the  new  correspondent  in  that  city  to  meet 
the  defendants'  draft.  So  in  regard  to  what  checks  were 
drawn  from  the  Valparaiso  bank  on  Monday  and  Tuesday 
preceding  the  failure. 

The  case  amounts  to  this:  The  defendants  had  notice  of 
facts  which  would  indicate  that  the  Valparaiso  bank  was 
about  to  stop  payment.  The  plaintiff  had  no  such  notice. 
It  can  scai'cely  be  said,  therefore,  that  the  parties  were  on 
an  equality,  or  that  the  check  if  presented  by  a  third  party 
on  Monday  and  the  cosh  demanded  would  have  been  paid. 
So  far  as  we  can  see,  the  insolvency  of  the  bank  was  ap- 
parent to  the  defendants  when  the  check  was  drawn,  and 
there  must  have  been  some  reason  not  stated  in  the  stipu- 
lation why  the  check  was  not  drawn  in  their  favor  and 
presented  by  the  defendants  themselves  and  their  funds 
withdrawn.  We  need  not  speculate  upon  the  reason  for 
such  failure^  but  the  agreed  statement  is  not  sufficiently 
definite  as  to  the  condition  of  the  bank  on  Monday  and 
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Tuesday  to  warrant  us  in  holding  that  the  check  if  ])re- 
sented  bj  a  third  party  on  either  of  those  days  would 
iiave  been  paid  in  cash.  The  judgment  of  the  district 
court  18  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, 

R£y£BS£D  JlST>  bemanded. 


Tfi£  other  judges  concur. 


Eliza  Phillips,  appellant,  v.  Otto  Kuhn  et  al., 

appellees. 

[FiUED  July  2,  1892. 

J'udgmenta:  Satisfaction  by  Compbohisv:  Attobnsys:  Au- 
thority. One  K.  recovered  a  judgment  of  $1 ,000  against  one  P. 
for  slander.  There  was  some  donbt  aboat  the. correctness  of  the 
Jadgment,  and  it  was  supposed  the  case  woald  be  taken  to  the 
snpreme  conrt.  Thereupon  the  attorneys  in  the  case  entered 
into  a  compromise  that  P.  should  pay  the  sum  of  $600  in  full 
satisfiiction  of  the  judgment,  which  sum  was  paid  and  the  judg- 
ment satisfied  of  record.  Two  years  afterwards  K.  moved  on 
notice  to  set  the  satisfaction  aside  upon  the  ground  that  he  was 
the  «o/«  owner  of  the  judgment  and  that  his  attorneys  had  no 
•authority  to  compromise  the  same.  The  motion  was  sustained. 
Afterwards  P.  brought  an  action  to  enjoin  the  collection  of  the 
excess  of  $600  and  alleged,  among  other  things,  that  K.  owned 
but  half  of  the  judgment  and  that  his  attorneys  who  effected  the 
eompromise  owned  the  other  half,  with  other  allegations  of  like 
character.  Held^  That  the  petition  stated  a  cause  of  action  and 
that  P.  was  entitled  to  equitable  relief. 

Appeal  from  the  district  court  for  Platte  county.  Heard 
t)elow  before  Maeshall,  J. 

If.  WhitTnoyeTf  for  appellant: 

The  compromise  and  entry  of  satisfaction  was  meritori- 
ous and  should  be  sustained.  {Boyce  v.  Berger,  11  Neb., 
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401 ;  TreUschke  v.  Grain  Co.,  10  Id.,  361 ;  Paine  v.  Wil- 
cox, 16  Wis.,  230-1.)  A  notice  that  a  motion  had  been 
filed  to  set  aside  the  entry  of  satisfaction,  falls  far  short  of 
giving  the  court  jurisdiction  to  make  a  decree,  setting  aside 
the  entry.  {Pope  v.  Hooper,  6  Neb.,  186;  Freeman,  Ex- 
ecutions, sees.  81,  83 ;  Webb  v.  Any>ad^,  3  O.  St.,  522.) 

O.  (t.  Bowman,  contra: 

An  attorney  at  law  has  no  right  to  release  his  client's 
judgment  without  his  knowledge  or  consent.  {KirV%  Ap- 
peal, 87  Pa.  St.,  243;  Levy  v.  Brown,  66  Miss.,  83;  No- 
lan V.  Jackson,  16  111.,  272;  Jackson  v.  Bartlett,  8  Johns. 
[N.  Y.],  362;  BraokeU  v.  Norton,  4  Conn.,  517;  Derwort 
V.  Loomer,  21  Id.,  245;  Langdon  v.  Potter,  13  Mass., 
320;  Hamriok  v.  Combs,  14  Neb.,  381.)  The  notice  gave 
ample  time  to  appear  and  defend,  and  the  court  had  juris- 
diction. {Bry,en  v.  Brv£n,  43  111.,  408 ;  Wilson  v.  StiUwell^ 
14  O.  St.,  464;  Laughlin  v.  Fairbanks,  8  Mo.,  367.) 

Maxwell,  Ch.  J. 

A  demurrer  to  the  amended  petition  was  sustained  in 
the  court  below  and  the  action  dismissed.  The  petition  is 
as  follows : 

^<  That  on  the  3d  day  of  March,  1885,  the  plaintiff  was, 
and  from  thence  hitherto  and  still  is,  the  owner  and  in 
possession  of  the  following  described  real  estate,  to-wit: 
Commencing  at  a  point  132  feet  south  of  the  northeast 
corner  of  lot  No.  1  in  block  No.  85,  on  formerly  Olive 
street,  thence  north  along  said  street  twenty-two  feet, 
thence  west  eighty  feet  along  line  of  business  lot  No.  5, 
thence  south  twenty-two  feet  to  alley,  thence  east  eighty 
feet  to  the  place  of  beginning,  situated  in  the  city  of  Co- 
lumbus, Platte  county,  Nebraska;  also  the  east  third  of 
lot  No.  2  in  block  No.  118,  in  said  city.  On  or  about  the 
30th  day  of  March,  1885,  said  Otto  Kuhn  recovered  a 
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judgment  for  the  sum  of  $1,000  in  the  district  court  of 
Platte  county,  Nebraska,  against  said  Eliza  Phillips,  and 
on  or  about  the  11th  day  of  July,  1885,  said  judgment 
was  fully  paid,  satisfied,  and  discharged,  and  the  same  so 
^entered  of  record  on  the  judgment  and  execution  docket  of 
said  court  in  words  and  figures  as  follows,  to-wit : 

'''On  July  11,  1885,  the  within  judgment  is  fully  paid 
and  satisfied  and  the  same  is  hereby  discharged. 

"'McFaRLAND   &  COWDERY, 

"'Cornelius  &  Sullivan, 

"'By  B,  R.  CowDERY, 

"  'Attorneys  for  Flaintif. 
"'Attest: 

"*G.  Heitkemper,  Clerk. 

"'By  G.  B.  Speice,  Dept.' 

"On  the  14th  day  of  September,  1887,  a  notice  was  served 
upon  said  plaintifi",  which  is  in  words  and  figures  following, 
to- wit : 

'*'  In  the  District  Court  of  Platte  Couuty,  Nebraska. 

"'Otto  Kuhn 

V. 

Eliza  Phillips. 

"'The  said  Eliza  Phillips,  defendant,  is  hereby  notified 
that  I  have  filed  a  motion  in  said  district  court  to  set  aside 
the  entry  of  satisfaction  of  the  judgment  in  the  above  en- 
titled cause;  that  said  motion  will  be  heard  at  the  court 
house  in  Platte  county,  on  Saturday,  the  17th  day  of  Sep- 
tember, 1887,  at  ten  o'clock  A.  M.,  or  as  soon  thereafter 
as  I  can  be  heard.  Affidavits  will  be  used  in  the  hearing 
of  said  motion. 

"'September  13,  1887.  Otto  Kuhn, 

"*By  G.  G.  Bowman, 

'"'Hie  Attorney.' 

"On  the  15th  day  of  September,  1887,  a  motion  was  filed 
in  said  cause,  which  is  in  words  and  figures  as  follows,  to- 
'wit: 
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"'In  the  District  Court  of  Platte  County,  Nebraska. 
"'Otto  Kuhn 

V. 

Eliza  Phillips. 

"  *  Whereas,  on  the  30th  day  of  March,  1886,  the  plaintifl; 
Otto  Kuhn,  recovered  a  judgment  against  said  Eliza  Phil- 
lips, defendant,  for  the  sum  of  $1,000  and  costs  of  suit 
in  a  certain  action  then  pending  in  the  district  court  of 
Platte  county,  wherein  Otto  Kuhn  was  plaintiff  and  Eliza 
Phillips  was  defendant,  which  judgment  is  still  in  force^ 
unrevoked,  and  unsatisfied;  and  whereas,  on  the  11th  day 
of  June,  1885,  a  certain  pretended  entry  of  satisfaction  of 
said  judgment  was  entered  on  the  judgment  and  execution 
docket  of  said  district  court  in  the  words  and  figures  fol- 
lowing, to-wit: 

"  ' "  July  11,  1885.  The  within  judgment  is  fully  paid 
and  satisfied  and  the  same  is  hereby  discharged. 

"^"McFaRLAND   &   COWDERY, 

"*  "Cornelius  &  Sullivan, 
«'"ByB.  R.  CowDERY, 

"'"^«077i€y«/or  Plaintiff  J' 

'''The  said  Otto  Kuhn,  plaintiff,  therefore  moves  the 
court  to  set  aside  the  said  entry  of  satisfaction  of  the  said 
judgment  for  the  following  reasons: 

"'First — That  said  Otto  Kuhn  was  the  sole  owner  of 
said  judgment  at  the  time  said  entry  was  made. 

"*  Second — That  said  judgment  was  not  then  and  never 
has  been  fully  paid. 

"'Third— That  on  the  said  11th  day  of  June,  1885,  the 
said  B.  R.  Cowdery,  without  the  knowledge  or  permission 
of  said  Otto  Kuhn,  and  without  any  legal  authority  what- 
ever, undertook  to  compromise  said  judgment  for  the  sum 
of  $600,  and  then  and  there  received  upon  said  judgment 
said  sum  of  |600,  in  consideration  of  which  sum  he,  the 
said  Cowdery,  made  said  entry  of  satisfaction;  that  the 
said  defendant  then  and  there  was,  and  still  is,  solvent,  and 
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that  said  entry  of  satisfaction  was  made  in  fraud  of  plaint- 
iff's rights;  that  there  is  due  and  owing  to  said  Otto  Kuhn 
from  said  Eliza  Phillips  on  said  judgment  the  sum  of  $400 
with  interest  thereon  from  March  30  to  July  11,  1885. 

"^Otto  Kuhn, 
**'By  G.  G.  Bowman, 

'''His  AUomey.^ 

"On  the  17th  day  of  September,  1887,  a  judgment  and 
decree  was  rendered  upon  said  motion  by  said  court,  which 
is  in  words  and  figures  as  follows,  to-wit : 

" '  In  the  District  Court  of  Platte  Countyi  Nebraska. 

"*Otto  Kuhn 

V. 

Etjza  Phillips. 

'''September  17, 1887.  This  cause  came  on  to  be  heard 
upon  the  motion  of  Otto  Kuhn,  plaintiff,  to  set  aside  the 
entry  of  satisfaction  of  the  judgment  heretofore  rendered  in 

said  cause,  to-wit,  on  the  day  of  March,  1885,  and 

the  evidence,  and  was  submitted  to  the  court,  on  considera- 
tion whereof  the  court  finds  that  due  notice  of  the  pending 
of  said  motion  has  been  given  to  said  Eh'za  Phillips,  de- 
fendant; that  on  the  11th  day  of  June,  1885,  there  was  paid 
by  defendant  upon  said  judgment  the  sum  of  (600,  and  no 
more,  and  that  there  is  still  due  and  unpaid  upon  said 
judgment  the  sum  of  $400,  together  with  the  interest  from 
the  30th  day  of  March,  1885,  at  the  rate  of  seven  per  cent 
per  annum,  and  that  the  entry  of  satisfaction  of  said  judg- 
ment was  made  and  entered  on  the  record  of  said  court 
without  any  legal  authority,  and  is  still  null  and  void.  It 
is  therefore  considered  by  the  court  that  the  entry  of  satis- 
fiiction  of  said  judgment  be,  and  the  same  is  hereby,  vacated, 
set  aside,  and  annulled,  and  declared  of  no  force  or  effect, 
and  that  the  plaintiff  have  execution  for  the  sum  of  $400 
and  interest  from  March  30,  1885,  and  costs.' 

"On  or  about  the  19th  day  of  September,  1887,  an  exe- 
cution was  issued  on  said  judgment  at  the  instance  of  said 
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Otto  Kuhn  and  placed  in  the  hands  of  said  Daniel  C.  Kav- 

anaugb,  sheriff  of  said  Platte  county,  who,  on  the  

day  of  October,  1887,  levied  the  same  upon  said  real  estate 
as  the  property  of  said  Eliza  Phillips,  and  advertised  said 
real  estate  for  sale  on  the  28th  day  of  November,  1887, 
under  said  execution. 

''  Plaintiff  alleges  that  said  attorneys,  McFarland  &  Cow- 
dery  and  Cornelius  &  Sullivan,  who  made  and  entered  said 
satisfaction  of  said  judgment,  were  the  duly  authorized  at- 
torneys in  said  cause,  and  had  an  interest  in  said  judgment 
to  the  extent  of  one-half  the  value  thereof;  that  said  B.  R. 
Cowdery  was  a  member  of  the  firm  of  said  McFarland  & 
Oowdery,  and  was  duly  authorized  to  make  said  entry  of 
satisfaction  of  said  judgment;  that  after  said  judgment  ob- 
tained March  30, 1885,  was  rendered  against  this  plaintiff 
she  was  about  to  institute  proceedings  in  court  to  contest 
said  judgment  and  have  the  same  annulled  and  set  aside,  for 
which  purpose  she  employed  attorneys  and  had  a  petition 
prepared  in  the  month  of  June,  1885,  a  copy  of  which  said 
petition  is  hereto  attached  and  made  a  part  of  this  petition, 
marked  Exhibit  *A';  that  each  and  every  allegation  of 
said  petition  hereto  attached  is  true,  and  was  made  in  good 
faith;  that  said  Otto  Kuhn  and  his  said  attorneys  became 
informed  of  the  purpose  of  said  Eliza  Phillips  to  contest 
said  judgment,  and  for  the  purpose  of  avoiding  the  uncer- 
tainties of  the  regularity  and  validity  of  said  judgment  and 
having  the  same  set  aside,  and  to  avoid  further  litigation 
concerning  the  same,  in  consideration  whereof  said  McFar- 
land &  Cowdery  and  Cornelius  &  Sullivan,  attorneys  for 
said  Kuhn  in  said  cause,  with   the  full  knowledge,  con- 
sent, and  direction  of  said  Otto  Kuhn,  entered  into  and 
made  a  compromise  agreement  with  said  Eliza  Phillips, 
by  which  it  was  mutually  agreed  that  the  said  Eliza  Phil- 
lips should  pay,  and  the  said  Otto  Kuhn  should  receive,  the 
sum  of  $600  in  full  payment  and  satisfaction  of  said  judg- 
ment; that  said  sum  of  $600  was  thereupon  by  said  Eliza 
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Phillips  paid,  and  said  amount  was  by  said  Otto  Kuhn  re- 
t^ived  in  full  satisfaction  and  discharge  of  said  judgment, 
iind  said  entry  of  satisfaction  and  discharge  of  said  judg- 
ment and  said  entry  of  satisfaction  of  said  judgment,  on  the 
11th  day  of  July,  1885,  was  duly  made  and  authorized. 
Said  judgment  rendered  on  the  17th  day  of  September, 
1887,  vacating  and  annulling  said  entry  of  satisfaction  of 
«aid  judgment  and  awarding  execution,  should  be  set  aside 
«uid  vacated  for  the  following  reasons: 

"First — Said  entry  of  satisfaction  of  said  judgment  was 
made  in  good  faith  and  for  good  and  valid  consideration 
and  ought  in  justice  to  remain  in  full  force  and  effect. 

^'  Second — That  said  notice  of  said  motion  to  set  aside 
Baid  entry  of  satisfaction  was  not  served  a  reasonable  time 
before  the  hearing  of  said  motion  to  give  defendant  an  op- 
portunity to  defend. 

"  Third — That  said  motion  did  not  emanate  from  the 
tiourt,  or  by  the  direction  of  the  aourt. 

"Fourth — Said  motion  was  unauthorized. 

"  Fifth — Said  notice  was  insufficient  to  give  the  court 
Jurisdiction  over  the  defendant 

"Sixth — Said  motion  was  false  in  the  following  recital: 
^That  I  have  filed  a  motion  in  said  district  court  to  set 
Bside  the  entry  of  satisfaction  of  the  judgment  nn  the  above 
entitled  cause.'  No  such  motion  had  been  filed  before  serv- 
ice of  said  notice. 

"Seventh — Said  motion  was  false  in  stating  that  affida- 
vits would  be  used  in  the  hearing  of  said  motion.  No  affi- 
davits were  filed  or  used  in  the  court. 

"  Plaintiff  further  alleges  that  after  said  judgment  was 
satisfied  and  discharged,  said  real  estate  was  duly  mort- 
gaged by  said  plaintiff  for  the  sum  of  $1,200,  with  the  full 
knowledge  and  belief  of  said  mortgagor  and  mortgagee 
that  said  judgment  was  fully  discharged  and  no  longer  a 
lien  upon  said  premises,  which  said  mortgage  lien  is  still 
wholly  unpaid  and  in  full  force;  that  if  the  satisfaction 
16 
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and  discharge  of  said  judgment  is«  not  allowed  to  be  and 
remain  in  full  force  and  effect,  said  mortgagee  will  be  de« 
prived  of  his  right  to  a  prior  lien  upon  said  premises  and 
his  rights  will  be  greatly  impaired  and  imperiled,  to  the 
great  injury  and  injustice  of  said  mortgagee;  that  plaintiff 
has  no  adequate  remedy  at  law,  and  a  sale  of  said  real  es* 
tate  will  cast  a  cloud  upon  plaintiff's  title  to  the  same. 

''The  plaintiff  therefore  prays  for  an  order  restraining 
the  sale  of  said  real  estate  under  said  execution  and  that  on 
the  final  hearing  of  said  cause  said  injunction  be  made  per-- 
petual  and  that  said  judgment  annulling  and  setting  aside 
said  entry  of  said  judgment  be  canceled  and  vaoated,  and 
for  such  other  relief  as  is  just  and  equitable." 

Exhibit  ''A"  is  attached  to  the  petition,  from  which  it 
appears  that  the  original  action  was  brought  against  £liaa 
Phillips  for  "willfully  and  maliciously  contriving  and  in- 
tending to  injure  the  said  Otto  Kuhn  and  destroy  hia 
domestic  happiness  and  alienate  from  him  the  affections  of 
his  wife  and  deprive  him  of  her  comfort,  society,  and  assist^ 
ance,  did  falsely  state  and  represent  to  his  said  wife  that 
said  Otto  Kuhn  was  a  blasphemous  and  an  immoral,  irre- 
ligious, depraved,  hypocritical,  and  godless  man  and  wholly 
in  the  power  and  under  the  influence  of  the  devil,  and  that 
it  would  be  useless  for  his  said  wife  to  try  to  reclaim  him 
from  the  bondage  of  the  devil,  as  he  was  hopelessly  and 
irretrievably  lost;  and  the  said  defendant  Otto  Kuhn  fur- 
ther alleged  in  his  said  petition  that  on  or  about  October  1, 
1882,  and  at  divers  times  thereafter,  your  defendant  herein, 
with  the  like  evil  and  malicious  intent  and  purpose,  did 
falsely  state  and  represent  to  the  said  Otto  Kuhn's  wife 
that  he  had  before  and  at  the  time  of  his  marriage  with 
the  said  Rosina  Kummer  a  lawful  wife  living  in  German}^, 
and  that  the  said  marriage  with  the  said  Rosina  Kummer 
was  wholly  null  and  void,  and  that  the  said  Rosina  was  not 
his  wife  at  all,  and  that  it  would  be  sinful  and  criminal  for 
her  tocohabit  with  him ;  and  that  on  or  about  the  said  1st  day 
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of  October,  1882,  aod  many  times  thereafter,  yonr  plaintiff 
herein,  wrongfully  and  maliciously  intending  to  injure  him 
without  any  just  cause,  did  advise,  induce,  and  persuade  and 
entice  the  said  Rosina  Kuhn  not  to  cohabit  with  him;  that 
his  said  wife,  Rosina  Kuhn,  believing  said  statements  and 
representations,  and  relying  on  their  truth,  drove  him  from 
her  house  and  refused  to  longer  cohabit  with  him  and  had 
since  the  1st  day  of  October,  1882,  so  refused;  that  the  said 
Otto  Kuhn  claimed  damages  by  reason  of  the  aforesaid 
matters  in  the  sum  of  (10,000  from  your  plaintiff/'  His 
was  a  verdict  upon  a  very  doubtful  claim,  which  was 
liable  to  be  reversed  in  the  supreme  court.  The  attorneys 
for  Mr.  Kuhn  recognizing  the  fact,  and  to  prevent  a  review 
of  the  cause,  effected  a  compromise  of  the  claim,  and  were 
thereupon  paid  the  amount  agreed  upon.  Afterwards 
Kuhn  comes  before  the  court  and  claims  to  be  the  sole 
owner  of  the  judgment,  and  denies  the  authority  of  his 
attorneys  to  compromise  the  judgment,  and  the  court 
evidently  acted  upon  that  view  of  the  case.  If  the  all^a- 
tions  of  the  petition  are  true,  however,  he  was  the  owner 
of  but  half  of  the  judgment,  and  his  attorneys  who  effected 
the  compromise  and  received  the  amount  agreed  upon  were 
the  owners  of  the  other  half.  These  allegations,  if  true, 
were  a  fraud  upon  the  court  and  the  plaintiff  in  error,  for 
which  she  is  entitled,  to  relief.  The  rule  is  that  where  a 
judgment  has  been  procured  by  artifice  or  concealment  on 
the  part  of  the  plaintiff,  a  court  of  equity  will  grant  ap- 
propriate relief.  {Tomkins  v.  Tomkina,  11  N.  J.  Eq.,  612; 
OrijffUh  V.  Reynolda,  4  Gratt.  [Va.],  46 ;  Pratt  v.  Northam,  5 
Mason  [U.  S.],  96;  Fish  v.  Lane,  2  Hayw.  [N.  Car.],  522; 
1  Black  on  Judgments,  sec.  37.) 

In  Spencer  v.  Vigneaux,  20  Cal.,  442,  S.  sued  V.,  G. 
and  D.,  as  partners,  for  $22,000.  V.  had  paid  $10,000 
on  this  claim,  but  concealed  the  fact,  and  the  plaintiff  took 
judgment  for  the  entire  amount.  Afterwards  the  partners 
discovered  the  true  state  of  the  account,  and  insisted  on  a 
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credit  on  the  judgment  for  $10,000,  and  the  court  granted 
an  injunction  to  prevent  the  enforcement  of  the  original 
judgment.  Indeed,  the  rule  is  general  that  a  court  of 
equity  will  grant  relief  against  a  judgment  procured  by 
the  creditor's  fraudulent  concealment  of  facts.  {Col.  Bed 
Sugar  Co.  v.  Porter ^  68  Cal.,  369 ;  Chambers  v.  Bobbins, 
28  Conn.,  552;  Stone  v>  Lewman,  28  Ind.,  97;  Johnson  v. 
Vhversaw,  30  Id.,  435;  Rogers  v.  Owinn,  21  la.,  58; 
Dobson  V.  Pearoe,  12  N.  Y.,  165;  Holland  v.  Trotter,  22 
Gratt  [Va.],  136 ;  10  Am.  &  Eng.  Ency.  of  Law,  143.) 
A  court  of  equity  will  grant  relief  upon  the  facts  stated 
in  the  petition.  The  judgment  of  the  district  court  is 
reversed,  the  demurrer  overruled,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  bemanded. 
Post,  J.,  concurs. 

NoRYAii,  J.,  dissenting. 

I  do  not  concur  in  the  above  opinion  of  the  majority  of 
the  court.  An  attorney  who  obtains  a  judgment  for  his 
client  cannot,  in  the  absence  of  special  authority  so  to  do, 
receive  in  satisfaction  of  the  judgment  a  less  amount  than 
is  due  thereon.  Such  was  the  holding  of  this  court  in 
Hamrick  v.  Combs,  14  Neb.,  381. 

The  petition  shows  that  the  district  court,  in  which  the 
judgment  was  rendered,  which  is  sought  to  be  enjoined  in 
this  action,  on  motion  of  Otto  Kuhn,  and  notice  thereof 
given  to  Eliza  Phillips,  set  aside  and  vacated  the  entry  of 
satisfaction  of  the  judgment,  and  awarded  execution  for  the 
sum  remaining  unpaid.  That  the  court  had  jurisdiction 
to  hear  and  determine  the  matter  on  motion  cannot  be 
doubted  (Wilson  v.  StiUtoell,  14  O.  St.,  464;  Laughlin  v. 
Fairbanks,  8  Mo.,  367),  and  its  decision  upon  the  motion  is 
conclusive  upon  the  parties  until  reversed  in  a  direct  pro- 
ceeding brought  for  that  purpose.     If  Kuhn's  attorneys 
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were  authorized  to  make  the  compromise  and  settlement  of 
the  judgment,  or  if  the  entry  of  satisfaction  was  made  with 
Kuhn's  knowledge  or  consent,  or  if  the  attorneys  were 
part  owners  of  the  judgment,  as  is  now  alleged  in  the 
petition,  the  same  should  have  been  urged  on  the  hearing 
of  the  motion.  It  is  now  too  late  to  do  so.  The  order  of 
the  district  court  vacating  the  entry  of  satisfaction,  in  our 
view,  is  res  adjruiicata,  as  to  all  matters  which  were  or  could 
have  been  litigated  on  the  hearing  of  the  motion.  It  is  a 
bar  to  this  action,  and  the  district  court  did  not  err  in 
sustaining  the  demurrer  to  the  petition.  Th«  judgment 
should  be  affirmed. 
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!•  Attorney :  Unauthobtzbd  Appeabance.  Where  an  attorney 
waiyes  prooeaa  and  appears  for  a  defendant,  his  authority  to  do 
80  will  be  presnmed;  bat  the  defendant  may  deny  and  disproye 
BQch  aathority,  in  which  case  he  will  not  be  boand  by  the  at- 
torney's appearance. 

1L  ■: :  Attachment.    In  the  case  stated,  held,  that  the 

qneetioDs  preseoted,  aside  fh>m  the  want  of  authority  of  the  at- 
torneys to  appear,  are,  first,  that  the  action  on  which  the  attach- 
ment iasned  arose  upon  contract ;  and,  second,  that  the  ganuahees 
acted  in  good  faith  in  the  garnishment  proceedings. 

Ebror  to  the  district  court  for  Lancaster  countj.    Tried 
below  before  Field,  J. 
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Hailed^  F.  Bose^  J.  8.  Bishop,  and  8.  B.  Pound,  for 
plaintiffs  in  error: 

Unauthorized  appearance  bj  attorneys  confers  no  juris^ 
diction,  and  judgment  entered  in  such  a  case  is  a  nullity, 
{Price  9.  Ward,  1  Dutch.  [25  N.  J.  L.],  225 ;  Osbom  v^ 
Bank,  9  Wheat.  [U.  8.],  829 ;  Shetton  v.  Tiffin,  6  How.  [U, 
S],  186;  Sherrard  v.  Nevius,  2  Carter  [Ind.],  241 ;  Hess  v. 
Cole,  3  Zab.  [23  N.  J.  L.],  116;  Anderson  v.  Hawhe,  115. 
111.,  33;  Parker  v.  Spencer,  61  Tex.,  155;  Qitckfield  v. 
Porter,  3  O.,  521;  Frye  v.  Calhoun  County,  14  111.,  132; 
Harshey  r.  Blackmarr,  20  la.,  161 ;  Kepley  o,  Irwin,  14 
Neb.,  300;  Eaton  v.  Hasty,  6  Id.,  419;  MeDoweU  t>, 
Qregory,  14  Id.,  36 ;  Voroe  v.  Page,  28  Id.,  294.) 

Harwood,  Ames  &  Kelly,  and  E.  A.  Gilbert,  oontrc^ 

Maxwell,  Ch.  J. 

In  1887  the  plaintiffs  had  a  claim  for  $900,  or  more- 
against  the  firm  of  Hopkins  &  Cowan.  This  was  sent  to  L« 
C.  Burr,  of  Lincoln,  for  collection.  He  sent  the  account  ta 
the  defendants,  and  there  is  some  claim  on  their  part  that 
proceedings  by  attachment  to  collect  the  debt  were  instiv 
tuted.  No  issue  of  that  kind  is  made  in  the  pleadings,  but 
the  proof  tends  to  show  that  such  was  the  case.  The 
matter,  however,  was  afterwards  settled  by  taking  the  notea 
of  Hopkins  &  Cowan  for  the  amount  claimed,  due  in 
thirty  days  and  six  months.  These  notes  were  paid  at 
maturity;  but  on  paying  the  second  note  the  defendants 
were  garnished  in  an  action  before  a  justice  of  the  peace^ 
wherein  one  James  H.  Hamilton  was  plaintiff  and  the 
plaintiffs  herein  defendants.  The  transcript  of  that  judg« 
ment  is  as  follows: 

"Transcript  of  proceedings  had  before  J.  C.  Camahan^ 
a  justice  of  the  peace  in  and  for  York  township,  York^ 
Neljraska,   in   February  of  the  year   1888,  in  an  action 
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wherein  James  H.  Hamilton  was  plaintiff  and  Ab.  Kirsch-^ 
baum,  Emil  Selig,  Morris  Maj^  and  Simon  Kirschbaum, 
comprising  the  firm  of  Ab.  Kirschbaum  &  Co.,  were  de-^ 
fendants. 

^'Febraary  9,  1888^  plaintiff  filed  his  affidavit  in  at- 
tachment against  the  defendants^  on  the  ground  of  non- 
residence,  and  praying  judgment  in  the  sum  of  $71. 

'*  February  9,  1888,  summons  issued  returnable  Febru- 
ary 14y  1888,  at  10  A.  M.,  and  delivered  to  George  Shreck^ 
constable. 

''February  9,  188S,  order  of  attachment  issued  returna- 
ble February  14, 1888,  at  10  A.  M.,  and  delivered  to  G. 
"W.  Shreck,  constable. 

''February.  14,  1888,  summons   returned   indorsed   aa 

follows,  to-wit : 

"'State  of  Nebraska,) 
York  County.       j     ' 

'"Received  this  writ  on  the  10th  day  of  February^ 
1888,  and  I  hereby  certify  that  I  am  unable  to  find  the 
within  named  defendants  in  my  county. 

"'G.  W.  Shreck. 

"'Fees,  $1.  Qmstable.* 

'"February  14, 1888,  order  of  attachment  returned,  in- 
dorsed as  follows,  to-wit: " 

The  justice  then  copies  the  returns,  showing  service  upon 
the  garnishees,  and  their  answer.  The  justice  then  made 
the  following  order: 

"It  is  therefore  ordered  that  they  (the  garnishees)  pay 
into  court  the  said  $130,  to  apply  on  this  claim  and  costs^. 
or  so  much  thereof  as  will  pay  this  claim  and  costs. 

"March  15,  1888,  case  called  at  10  A.  M.,  and  all  par- 
ties appeared  in  court.  The  defendant  appeared  by  Scott 
&  Gilbert,  attorneys. 

"Plaintiff  appeared  in  person  and  by  Sedgwick  &  Power, 
attorneys,  and  introduced  in  evidence  their  bill  of  particu- 
lars, and  called  as  witness  F.  C.  Power,  who  was  sworn  and 
gave  evidence  in  the  case. 
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''  From  the  evidence  in  the  case  I  do  find  and  say  that 
there  is  due  from  the  defeodants  Ab.  Kirschbaum  et  oL  the 
sum  of  $71.50. 

**  It  is  therefore  considered  and  adjudged  by  me,  this 
15th  day  of  March,  1888,  that  the  plaintiff  J.  H.  Ham- 
ilton have  and  recover  of  and  from  the  defendant  Ab. 
Kirschbaum.  &  Co.  the  sum  of  $71.50,  with  interest  thereon 
from  the  date  hereof  at  the  rate  of  7  per  cent  per  annum, 
and  the  costs  of  this  action  herein  expended,  taxed  at  $8.65. 

"  J.  C.  Carnahan, 

*' Justice  of  the  Peace, 

''March  23,  1888,  transcript  made  and  delivered  to 
plaintiffs. 

^'April  21,  1888,  received  the  above  judgment,  interest, 
and  costs  in  full  of  Scott  &  Gilbert,  garnishees. 

"J.  C.  Carnahan." 

It  will  be  observed  that  there  is  nothing  to  show  that 
the  action  is  upon  contract,  or  that  the  case  is  one  in 
which  an  attaciiment  against  a  non-resident  would  lie. 
The  proof,  however,  tends  to  show  that  the  action  was 
brought  by  Hamilton,  as  sheriff,  for  attoruey's  fees  aud 
expenses  incurred  by  him  in  defending  an  action  in  Platte 
county  for  the  wrongful  attachment  of  the  goods  of  Hop- 
kins and  Cowan.  It  seems  that  before  levying  the  attach- 
ment in  question  the  sheriff  had  demanded  an  indemnify- 
ing bond,  which  had  been  given,  and  it  is  claimed  that  the 
suit  before  the  justice  was  upon  such  bond.  Whether  it 
was  a  legitimate  claim  or  not  we  are  unable  from  the  proof 
to  determine;  but  as  there  must  be  a  new  trial,  that,  if  put 
in  issue,  will  be  a  proper  subject  of  inquiry  in  the  next 
trial. 

The  defendants,  having  been  served  with  process  as  gar- 
nishees, appeared  and  answered  as  to  amount  of  money 
in  tiieir  huud^,  aud  they  were  ordered  to  hold  $130  until 
the  further  order  of  the  court.  The  defeudauts  then,  as 
attorneys  for  the  plaintiff,  appeared  in  the  case  of  Hamilioa 
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V.  Kirschbaum  etal.,  although  advised  by  Mr.  Burr  not  to 
do  ao^  but  to  let  Mr.  Hamilton  obtain  service  by  publica- 
tion and  in  the  meantime  correspond  with  the  plaintiffs. 

It  is  true  Mr.  Burr  advised  the  defendants  to  endeavor 
to  induce  Mr.  Hamilton  to  dismiss  the  case;  but  the  rec- 
ord wholly  fails  to  show  any  authority  from  Burr  to  au- 
thorize the  defendants  to  appear  for  the  plaintiffs.  There  is 
nothing  to  show  that  Burr  had  such  general  authority,  and 
it  is  very  clear  that  he  did  not  attempt  to  exercise  it.  The 
rale  is  well  settled  that  where  an  attorney  appears  for  a 
defendant  not  served  with  process,  it  will  be  presumed  that 
he  had  authority  to  appear;  but  if  the  defendant  may  prove 
that  he  had  no  such  power,  his  rights  cannot  be  affected 
by  the  unauthorized  appearance.  {Kepleyv.  Irvnn,  14  Neb., 
300 ;  Denton  v,  Noyes,  6  Johns.  [N.  Y.],  298 ;  Frye  v.  CaU 
houn^  14  111.,  132;  Legere  v.  Richard,  10  La.  Ann.,  669; 
Hartley  v.  Statehr^  Lit.  Select  Cases  [Ky.],  186;  Heaa  v. 
Cole,  3  Zab.,  116  [23  N.  J.  L.];  Anderson  v.  Hawhe,  115 
111.,  33.) 

There  was  no  authority  for  the  defendants  to  appear  in 
the  case,  and  the  final  judgment  in  favor  of  Hamilton  is 
void.  The  case,  thei*efore,  stands  upon  the  answer  in  gar- 
nishment, and  whether  the  same  was  made  in  good  faith. 
and  also  whether  the  action  was  one  in  which  an  attach- 
ment would  lie;  these  questions,  upon  proper  issues,  may 
be  determined  in  the  next  trial;  but  unless  justified  by  the 
garnishment  proceedings  in  paying  the  money  to  the  jus- 
tice, the  defendants  will  be  liable  for  the  same.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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»  450       Union  Pacific  Railway  Company  v.  John  Peter 

»    804  MeRTES. 

48     78 

35    SXHl 

6S   401|  [FiLSD  Septkmbeb  21, 1892.] 

!•  Dismissal:  Non-Pa ymbett  of  Costs:  Rule  Undeb  the  Code. 
Under  the  oommoo  law.  where  an  action  is  dismissed  for  want 
of  prosecntion,  at  the  costs  of  the  plaintiff,  the  plaintiff  is  re- 
quired to  pay  sQch  costs  before  prosecuting  a  second  action  for 
the  same  cause.  In  equity  procedure*  however,  this  rule  is  not 
enforced.  A  court  of  equity  will  be  governed  by  the  circum- 
•tancf  s  of  each  case,  and  where  there  is  a  valid  excuse  given  for 
the  failure  to  pay  the  costs  in  the  former  suit,  will  not  compel 
such  payment  as  a  condition  of  permitting  the  second  to  pro- 
ceed. The  equity  rule  prevails  under  the  Code,  and  while  the 
court  will  not  permit  rexatious  litigation,  it  vnll,  In  a  proper 
case,  excuse  the  non-payment  of  costs  in  the  case  preyiously  in*' 
stituted. 

SL  Motion  to  Direct  Verdict.  If  a  pnrty  desires  to  submit  hia 
case  to  the  jury  on  the  evidence  of  the  plaintiff,  and  asks  an  in- 
struction that  the  jury  find  for  the  defendant,  he  should  make 
his  motion  to  that  effect  without  reservation.  If  he  does  not, 
the  court  may  refuse  to  entertain  it. 

SL  The  questions  of  negligence  were  properly  submitted  to^ 
the  jury. 

4.  Contributory  Negligence.  Although  a  party  may  have 
negligently  exposed  himself  to  an  ii^ury,  yet  if  the  defendant^ 
after  discovering  his  exposed  situation,  inflicts  the  injury  upon 
him  through  a  failure  to  exercise  ordinary  care,  the  plaintiff  miqr 
recover  damages. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Hopewell,  J. 

J.  M.  Thurston,  W.  R.  Kelly,  E.  P.  Smith,  and  Schomp 
A  Corson,  for  plaintiff  in  error. 

\  B.  Holsman,  and  Mahoney,  Minahan  &  Smyth,  contra. 
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The  plaintiff  below  in  his  petition  alleges,  in  substance, 
that  on  the  14th  day  of  June,  1885,  in  Douglas  county 
and  state  of  Nebraska,  he  was  injured  by  the  defendant; 
chat  said  injury  was  done  by  defendant  running  a  locomo- 
tive engine  against  plaintiff,  thereby  fracturing  four  ribs 
and  doing  him  other  bodily  injury;  that  on  account  of 
49aid  injury  the  plaintiff  is  wholly  and  completely  disabled 
for  manual  labor;  that  said  disability  is  permanent;  that 
^d  injury  was  done  to  the  plaintiff  at  a  point  on  the  de- 
fendant's line  of  railroad  in  said  county  and  state  where 
«aid  railroad  is  crossed  and  intersected  by  a  public  county 
road,  or  on  said  line  of  road  near  said  crossing;  that  the 
:said  public  road  passes  over  the  said  railroad  at  the  place 
where  the  locomotive  of  defendant  struck  and  injured 
plaintiff;  that  the  agents  and  servants  of  the  defendant 
negligently  and  carelessly  ran  a  locomotive  engine  against 
^d  plaintiff;  that  said  injury  to  plaintiff  was  caused 
wholly  by  the  negligence  and  carelessness  of  the  agents  and 
servants  of  the  defendant  in  charge  of  said  locomotive  en- 
gine; that  plaintiff  was  not  guilty  of  contributory  negli- 
^nce;  that  the  plaintiff  had  earned  his  living  by  manual 
labor;  that  his  labor  was  worth  the  sum  of  five  hundred 
and  ninety-two  dollars  annually ;  that  before  said  injury 
he  was  in  good  health  and  able  to  work;  that  the  plaint- 
iff's age  at  the  date  of  the  injury  was  about  forty- nine 
years;  and  that  he  had  an  expectancy  of  life  of  21^^ 
years;  that  on  account  of  said  injury  the  plaintiff  has  suf- 
fered much  pain,  and  had  to  employ  a  surgeon  to  treat  said 
injury,  which  surgical  aid  cost  the  sum  of  four  hundred 
•dollars.  Wherefore  he  prayed  for  damage  iu  the  amount 
of  one  thousand  nine  hundred  and  ninety-nine  dollars. 

The  defendant  filed  an  amended  answer,  in  which  it 
^lenied  that  plaintiff  was  injured  in  the  manner  or  to  the 
extent  all^^  in  the  petition;  denied  that  the  plaintiff  was 
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injured  at  the  plaoe  alleged  in  the  said  petition;  denied  that 
plaintiff  was  injured  by  being  struck  by  defendant's  loco- 
motive engine  at  a  point  on  its  road  where  it  crosses  a  pub- 
lic road ;  denied  that  its  agents  and  servants  in  charge  of 
said  locomotive  engine  were  guilty  of  carelessness  and  neg- 
ligence; denied  that  its  agents  negligently  and  carelessly 
ran  said  locomotive  engine  against  said  plaintiff;  denied 
that  plaintiff  was  injured  in  any  manner,  or  to  any  extent, 
by  reason  of  any  fault  or  n^ligence  on  the  part  of  the 
defendant,  its  servants  or  employes;  that  if  plaintiff  was 
injured  as  allied  in  the  petition,  or  to  any  extent,  it  was 
through  his  own  fault  and  carelessness  contributing  thereto, 
and  not  through  any  fault  or  carelessness  attributable  to 
this  defendant. 

In  an  action  in  the  United  States  district  court  then 
pending,  wherein  the  plaintiff  below  was  plaintiff  and  the 
defendant  below  was  defendant,  and  wherein  the  same 
cause  of  action  set  up  and  recited  in  plaintiff's  petition 
was  then  in  said  court  pending  for  trial,  and  in  which  said 
action  the  said  plaintiff  had  complained  of  and  against  said 
defendant  of  and  concerning  the  very  same  alleged  wrong 
and  injury  in  the  petition  herein  alleged  and  mentioned, 
the  court  made  an  order  as  follows : 

**  John  Peteb  Mertes    ^ 

y.  >  Dismissal. 

Union  Pacific  Ry.  Co.  j 

''This  cause  coming  on  for  hearing  upon  the  regular  call 

of  the  docket,  and  the  plaintiff  failing  to   appear,  upon 

motion  of  the  defendant,  by  A.  J.  Poppleton,  its  attorney, 

it  is  ordered  by  the  court  that  this  cause  be,  and  the  same 

is  hereby,  dismissed,  for  the  want  of  prosecution,  at  the  cost 

of  plaintiff,  and  that  execution  issue  therefor." 

That  afterwards;  on  the  8th  day  of  October,  1890,  the 
plaintiff  below  filed  a  motion  in  the  district  court  of  Doug- 
las county,  based  on  the  records  of  the  proceedings  in  the 
United  States  circuit  court,  by  which  motion  the  defend- 
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ant  prayed  the  court  to  arrest  the  action,  and  asked  for 
judgment  of  nonsuit  against  the  plaintiff  on  account  of 
said  judgment  in  the  United  States  circuit  court,  and  be- 
cause the  plaintiff  had  not  paid  said  costs.  Thereupon  the 
plaintiff  offered  and  read  in  evidence,  in  resistance  of  de- 
fendant's motion,  his  affidavit  of  merits,  and  admitting 
tlierein  that  he  had  not  paid  the  costs  adjudged  against 
him  in  the  United  States  circuit  court,  and  averring  that 
he  had  not  paid  the  same  on  account  of  his  poverty  and 
inability  to  earn  anything  on  account  of  the  injury  set 
forth  in  the  petition,  and  that  the  only  thing  of  value  that 
he  owned  was  his  cause  of  action  against  the  company  for 
personal  injury,  and  that  he  could  not  obey  any  order  re- 
quiring him  to  pay  costs  in  the  United  States  circuit  court 
on  account  of  his  poverty .'' 

The  motion  to  dismiss  was  overruled,  and  this  is  the 
first  error  complained  of. 

Under  the  common  law,  where  an  action  is  dismissed 
without  prejudice  at  the  costs  of  the  plaintiff,  he  cannot 
maintain  a  second  action  until  he  has  paid  the  judgment 
for  costs  in  the  first  action  (  Weston  v.  WUherSy  2  Term  Rep. 
[Eng.],  511),  and  the  plea  of  poverty  is  no  excuse  (Id.). 
The  rule  seems  to  have  originated  in  ejectment  cases,  which, 
under  the  common  law,  could  be  brought  without  limit. 
In  the  case  cited,  however,  the  action  was  for  unlawful 
distress  of  property,  and  seems  to  have  been  attended  with 
circumstances  of  peculiar  hardship,  yet  the  court  applied 
the  rule  in  ejectment  cases. 

The  common  law  rule  has  been  recognized  in  many  cases 
in  this  country.  (Ferldns  v.  Hinman^  19  Johns.,  237 ;  Jack* 
sonv.  Edtoards,  1  Cow.  [N.  Y.],  138  ;  Jackson  v.  Carpen^ 
ter,  3  Id.,  22;  Jackson  v.  Schauber,  4  Wend.  [N.  Y.],  216; 
KerUish  r.  Tatham,  6  Hill  [N.  Y.],  372;  FeU  v.  Amidon, 
48  Wis.,  66.)  In  SUbbins  v.  Grant,  19  Johns.  [N.  Y.],  196, 
the  court  recognized  the  common  law  rule,  but  refused  to 
apply  it  in  suits  in  equity.     A  court  of  equity  will  be  gov- 
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•erned  by  the  circumstances  of  each  case^  and  where  there  is 
^  valid  excuse  given  for  the  faihire  to  pay  the  costs  in- 
xsurred  in  the  former  action,  it  will  not  compel  such  payment 
•as  a  condition  of  permitting  the  second  to  proceed. 

Under  the  Code  there  is  no  doubt  the  equity  rule  pre- 
vails; and  while  the  court  will  not  permit  vexatious  liti- 
gation, it  will  in  a  proper  case  excuse  the  non-payment  of 
oosts  in  the  case  previously  instituted. 

The  common  law  procedure  was  for  a  rule  to  show 
•cause,  and  the  order  required  the  payment  of  costs  by  a 
•day  named,  or  the  cause  to  be  dismissed.  It  was  not  by 
motion  to  dismiss,  as  in  the  case  at  bar.  In  any  view  of 
the  case,  therefore,  the  motion  was  properly  overruled. 

Second — It  is  claimed  that  the  court  erred  in  overruling 
the  motion  to  instruct  against  the  plaintiff  below  upon  the 
t^onclusion  of  his  testimony  in  chief.  It  is  unnecessary  to 
examine  this  question,  as  upon  the  overruling  of  the  mo- 
tion the  defendant  below  offered  testimony  in  support  of 
the  defense,  and  thus  waived  any  error,  if  such  there  was, 
in  overruling  the  motion.  In  addition  to  this,  the  motion 
was  not  absolute  and  without  reservation,  but  upon  condi- 
tion. 

Third — The  testimony  tends  to  show  that  the  accident 
occurred  on  Sunday,  the  14th  day  of  June,  1885,  at  or 
near  what  was  then  known  as  Sheeley^s  crossing  of  the 
Union  Pacific  railway — now  Twenty-sixth  street  in  the 
•city  of  Omaha;  that  the  defendant  resided  on  the  line  of 
said  railway  at  or  near  said  crossing;  that  in  the  morning 
of  that  day  he  went  into  the  city  and  was  shaved,  and  after- 
wards attended  church.  He  had  also  taken  a  dram  of 
whiskey  in  the  morning  and  two  after  the  service.  The 
proof,  however,  fails  to  show  that  he  was  in  any  manner 
affected  by  the  liquor.  He  started  for  home  between  12 
M.  and  12:30,  and  followed  the  streets  as  far  as  Seven- 
teenth street  at  the  lumber  yard,  and  from  there  followed 
the  railroad  to  Sheeley's  crossing.     At  Sheeley's  crossing, 
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und  for  several  blocks  east  and  west  of  that  point,  tliere  was 
at  the  time  of  the  accident  a  double  track  on  the  railway, 
the  tracks  being  about  nine  feet  apart  The  trains  running 
into  Omaha  went  in  on  the  south  track,  and  those  going 
Duty  on  the  north  one.  It  appears  to  have  been  customary 
for  persons  who  lived  along  the  railway  to  walk  on  the 
tracks,  and  the  plaintiff  testifies  that  he  got  on  the  south 
track,  walked  up  that  until  he  heard  and  saw  a  Missouri 
Pacific  freight  train  going  into  Omaha  on  that  track,  when 
be  stepped  into  the  space  between  the  two  tracks  or  roads 
«nd  walked  there  until  he  reached  Sheeley's  crossing,  when 
in  crossing  the  north  track  he  was  struck  by  an  engine. 

The  plaintiff  below  testifies  that  the  Missouri  Pacific 
train  passed  him  near  Twenty-fourth  street,  and  he  was 
then  walking  between  the  tracks,  and  continued  to  walk 
between  the  tracks  until  he  reached  Sheeley's  crossing, 
when  he  turned  to  the  right  and  crossed  the  north  track; 
that  he  was  on  the  end  of  a  tie  and  about  to  step  off  when 
the  engine  struck  him;  that  there  is  a  curve  in  the  rail- 
way east  of  Sheeley's  crossing,  so  that  a  person  cannot  see 
down  the  track  more  than  twenty  or  thirty  yards;  that 
almost  immediately  before  he  was  struck  the  engineer  had 
blown  the  whistle  ''toot,  toot/'  but  there  was  not  time  to 
«tep  off  the  tie. 

The  testimony  of  the  engineer  corroborates  this  testi- 
mony in  several  respects,  as  he  testifies,  in  effect,  that  the 
plaintiff  below  was  not  run  over,  but  was  struck  with  the 
t;ros8-bar  of  the  engine. 

The  engineer  testifies  that  he  was  running  a  light  engine 
without  a  load  to  Gilmore  for  the  purpose  of  taking  a 
train  from  there  to  Grand  Island ;  that  the  tender  of  the 
engine  had  an  air-brake  upon  it  which  was  under  the  con- 
trol of  the  engineer ;  that  he  noticed  the  plaintiff  below 
walking  between  the  tracks  until  he  was  just  east  of 
Sheeley's  crossing,  when  he  ste2)[)ed  upon  the  track  to  cross 
the  same. 
17 
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On  cross-examination  the  engineer  testified  that  hecoold 
stop  tliat  engine,  as  it  was  running,  in  from  thirty  ta 
forty-five  feet.  The  eiforts  he  made  to  stop  the  engine  are 
stated  by  himself  as  follows  : 

Q.  Did  you  reverse  the  engine  or  attempt  to  reverse  U 
when  you  saw  this  man  on  the  track? 

A.  It  was  not  necessary. 

Q.  The  question  I  asked  you  is,  did  you  do  it,  not 
whetiier  it  was  necessary  or  not? 

A.  When  I  saw  him  on  the  track  I  reversed  the  engine^ 

By  the  Court:  Answer  the  question  just  as  it  ia 
asked,  and  not  wait  for  the  court  to  tell  you  again. 

By  Mr.  Smyth  :  When  you  first  saw  this  man  did  you 
reverse  the  engine? 

A.  I  did  not 

Q.  Did  you  attempt  to  reverse  it? 

A.  I  did  not  shut  the  steam  ofi;  I  put  the  air-brake  oa 
and  shut  off  the  steam  and  went  slower  and  slower. 

Q.  Did  you  put  on  the  air-brake  the  moment  you  saw 
him? 

A.  When  I  saw  him  on  the  track? 

Q.  When  you  saw  him  first  you  put  on  the  air-brake? 

A.  I  went  slower;  yes,  sir. 

Q.  State  whether  or  not  you  applied  the  brakes  when 
you  saw  this  man  first. 

A.  Yes,  sir. 

Q.  Instantly,  upon  seeing  him  you  applied  the  brakes? 

A.  I  went  slower. 

Q.  Did  you  apply  the  brakes? 

A.  Yes,  sir ;  what  brake  I  had. 

Q.  Did  you  shut  off  the  steam  when  yon  saw  him  first? 

A.  Yes,  sir. 

Q.  You  shut  it  all  off  just  the  moment  you  saw  him; 
IS  that  correct? 

A.  Yes,  sir;  I  think  so,  anyway* 
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Q.  You  attempted  to  do  it? 

A.  I  did  do  it. 

From  which  it  appears  that  he  did  not  attempt  to  stop 
the  engine,  but  simply  slow  up. 

The  engineer  and  some  other  witnesses  testify  that  the 
accident  occurred  just  east  of  the  Sheeley  crossing,  on  the 
private  grounds  of  the  railway  near  a  telegraph  pole,  and 
that  the  plaintiff  being  improperly  on  the  track  the  company 
is  not  liable. 

Upon  the  question  as  to  the  place  where  the  accident  oc- 
curred there  is  a  direct  conflict  in  the  testimony.  A  num- 
ber of  witnesses  testify  that  it  occurred  on  the  crossing, 
and  that  the  telegraph  pole  has  been  moved  since  the  acci- 
dent. The  question,  therefore,  was  proper  for  a  jury  to 
consider. 

But  suppose  the  accident  did  not  occur  on  the  crossing, 
but  the  engineer,  after  seeing  the  imminent  danger  to  the 
party  on  the  track,  could,  by  the  exercise  ctf  ordinary  care, 
have  stopped  his  engine  and  prevented  the  accident,  but 
did  not,  the  company  would  without  doubt  be  liable. 

The  rule  is,  that  although  the  plaintiff  has  negligently 
exposed  himself  to  an  injury,  yet  if  the  defendant,  after 
discovering  the  exposed  condition,  inflicts  the  injury  upon 
him  through  a  failure  to  exercise  ordinary  care,  the  plaint- 
iff may  recover  damages.  (2  Thompson  on  Negligence, 
1167;  Barker  v.  Savage,  45  N.  Y.,  191,  194;  Brown  v. 
Jjynn,  31  Pa.  St.,  510;  Northern^  etc.,  JB.  Co.  v.  Price,  29 
Md.,  420;  Locke  v.  Mrst  Division,  etc,,  JR.  Co.,  15  Minn., 
350;  Nelson  v.  AUantio,  etc.,  R.  Co.,  68  Mo.,  593; 
G'Keefe  v.  Chicago,  etc.,  R.  Co.,  32  la.,  467 ;  Moi-ria  v. 
Chicago,  etc.,  R.  Co.,  45  Id.,  29.) 

The  rule  is  very  clearly  stated  by  Judge  Thompson  in 
his  valuable  work  on  Negligence,  pp.  1105-1157.  In 
McKean  v.  B.,  C.  R.  &  N.  Ry.  Co.,  55  la.,  192,  it  is  said 
the  rble  is  required  by  humanity  and  reason,  citing  Morris 
V.  C.y  B.  dk  Q.  R.  Co.,  45   la.,  29.     To  the  same  effect. 
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Brown  v.  H,  &  St.  J.  R.  Co.y  50  Mo.,  461 ;  Omaha  Horse 
B.  Co.  V.  DooUitte,  7  Neb.,  481 ;  BumeU  v.  B.  &  M.  R 
Co.,  16  Id.,  332;  Cook  v.  Pickrd,  20  Id.,  433;  TJ.  P.  R. 
Co.  V.  Sue,  25  Id.,  772. 

Even  if  it  be  conceded  that  the  plaintiff  below  was  un- 
lawfully on  the  track,  and  did  not  look  for  an  engine 
before  crossing  the  same,  still  there  is  testimony  in  the 
record  from  which  the  jury  would  be  warranted  in  finding 
that  afler  the  engineer  became  aware  of  the  perilous  condi- 
tion of  the  plaintiff  below  he  could,  by  the  exercise  of 
ordinary  care,  have  stopped  the  engine.  This  was  proper 
to  submit  to  the  jury. 

After  the  testimony  of  the  plaintiff  below  had  been 
introduced  the  court  permitted  the  jury,  under  proper 
instructions,  to  visit  the  scene  of  the  accident  in  a  body,  so 
that  they  might  be  better  able  to  apply  the  testimony. 

The  verdict  w&s  for  $1,000.  The  injuries  are  shown  to 
have  been  veryi  severe,  and  the  verdict  certainly  is  not  ex- 
cessive. All  questions  seem  to  have  been  fairly  submitted 
to  the  jury,  and  no  error  is  apparent  in  the  record.  The 
judgment  is  therefore 

Affirmed. 


The  other  judges  concur. 


Fjeulngis  Wilkins  v.  Ernest  F.  Wilkins. 

[Filed  Septbhbbb  21, 1892.] 

1.  Insanity:  Validity  of  Contbact  Betwben  Father  and 
8oxr.  One  F.  W.,  father  of  £.  F.  W. ,  aasiated  in  paying  and  aeear- 
ing  certain  debts  of  his  son,  and  received  a  bill  of  sale  from  the 
son  of  certain  personal  property  which  he  took  possession  ot 
The  proof  clearly  established  the  fact  that  the  son,  a  year  or 
more  beibre  the  execntion  of  the  bill  of  sale,  had  been  injured 
and  his  mind  affected  so  as  to  incapacitate  him  to  tnuisact  bosl- 
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nesB,  and  that  bis  father  had  knowledge  of  fheeo  fiiets.  In  an 
action  of  replevin  by  the  son  to  recoyer  the  property,  the  con- 
tract, not  being  for  neceesaries,  was  held  yoid. 

2.  Subrogation.  It  is  probable  that  in  a  proper  proceeding  the 
£ftther  may  be  subrogated  to  the  rights  of  creditors  of  his  son, 
whose  debts  he  apparently  in  good  faith  paid,  or  secured,  in  whole 
or  in  part. 

Error  to  the  district  court  for  York  county.  Tried 
below  before  Norval,  J. 

Sedgwick  &  Powef*,  for  plaintiff  in  error, 

E.  A,  Oilbai,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  the  pos- 
session of  certain  personal  property.  On  the  trial  of  the 
cause  the  jury  disagreed,  whereupon,  by  stipulation,  the 
cause  was  submitted  fo  the  court  upon  the  evidence,  and 
judgment  was  rendered  in  favor  of  plaintiff  below. 

The  plaintiff  in  error  is  the  father  of  the  defendant  in 
error.  In  January,  1887,  the  son  executed  to  his  father  a 
bill  of  sale  as  follows : 

"  Know  all  men  by  these  presents,  that  I,  B.  F.  Wil- 
kins,  of  York  county,  Nebraska,  for  and  in  consideration 
of  the  sum  of  $1,000,  do  hereby  sell  and  transfer  unto 
Francis  Wilkins,  of  York  county,  Nebraska,  the  follow- 
ing described  property,  to-wit:  One  pair  of  mules;  one 
pair  of  mares,  one  black  and  one  gray,  seven  years  old ; 
one  brown  horse,  twelve  years  old;  one  iron-gray  colt, 
coming  three  years  old  ;  three  cows ;  one  heifer;  one  calf; 
one  Deering  self-binder ;  one  Deering  mower;  sulky  hay- 
rake;  one  sulky  stirring  plow;  two  corn  plows;  one  Mo- 
line  wagon;  one  harrow;  1,000  bushels  of  corn.  And  I 
warrant  the  title  thereto  against  all  persons  whomsoever. 

"  E.  F.  WILKI^'8. 
«  C.  W.  Failing." 
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The  father  took  possession  of  a  portion  of  the  above 
property  and  the  son  afterwards  instituted  this  action  and 
regained  the  property  taken.  The  defense  was  and  is,  that 
the  son  was  non  compos  mentis^  and  hence  that  he  was  in- 
capable of  making  a  contract. 

The  testimony  tends  to  show  that  some  two  years  before 
the  execution  of  the  contract  the  son  had  been  injured  by 
a  severe  fall  that  had  affected  his  brain,  and  that  since  that 
time  he  had  to  a  great  extent  been  incapacitated  to  transact 
business.  So  far  as  we  can  judge,  the  father  was  anxious  to 
aid  his  son  to  pay  and  secure  certain  debts  and  obligations 
and  aided  him  in  doing  so,  but  well  knowing  at  the  time 
his  condition.  The  bill  of  sale,  however,  was  not  given  to 
secure  a  debt  for  necessaries  and  is  not  binding  on  the  son. 
It  is  probable  that  in  a  proper  proceeding  the  father  may 
be  subrogated  to  the  rights  of  creditors  of  his  son  whose 
claims  were  satisfied,  or  secured,. in  whole  or  in  part;  but 
under  the  pleadings  he  cannot  have  that  relief  in  this 
action.     The  judgment  is 

Affirmed, 
Post,  J.,  concurs. 

NoRVAL,  J.,  took  no  part  in  the  decision. 


Star  Union  Lumber  Company,  appellant,  v.  A.  M. 
Finney  et  al.,  applellees.  Impleaded  with 
D.  C.  Bryant,  appellant. 

[Filed  September  21,  1892.] 

1.  Mechanic's  Lien:  Pbogedubb  to  Enfobob:  Appeal.  An 
action  was  instituted  to  foreclose  a  mechanic's  lien  and  have 
certain  policies  of  insurance  taken  in  the  name  of  the  land-owner 
signed  to  the  plaintiff.     Held,  That  the  action  being  institaled 
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as  one  in  equity,  the  prooedare  in  equity  in  regard  to  appeals 
to  the  enpreme  conrt  applies,  even  if  some  of  the  proceedings 
were  in  the  natnre  of  an  action  at  law. 

tL  The  testimony  and  conduct  of  the  parties  clearly  estahlished 
the  making  and  delivery  of  the  policies  of  insnrance. 

^  Fire  Insurance:  Insurable  Intebbst:  Pboof  of  Loss.  An 
adjuster  filled  out  the  proof  of  loss  and  stated  therein  that  the 
insnred  was  the  owner  in  fee-simple,  when  in  fact  he  claimed 
under  a  contract.  This  he  handed  to  the  insured  and  requested 
him  to  go  before  a  notary  public  and  make  oath  to  the  same. 
The  proof  was  not  read  to  the  insured,  and  he  testified  that  he 
did  not  read  the  same  but  supposed  that  It  had  been  filled  oat 
properly.  SM,  That  the  evidence  showed  the  insured  had  an 
insurable  interest  in  the  property,  an^  that  the  proof  of  loss 
would  have  been  equally  available  had  the  insured  stated  the 
actual  facts  as  to  his  ownership,  and  that  the  company  was  not 
prejudiced  by  the  misstatement. 

4.  Assignment  of  Claim.  After  a  loss  has  occurred  the  insnred 
may  assign  the  right  to  recover  for  same  without  the  consent  ot 
the  insurance  company,  and  the  assignee  may  recover  in  his 
own  name. 

&  Condition  in  Policy  Waived.  The  provision  in  a  policy  of 
insurance,  that  the  company  shall  have  sixty  days  in  which  to 
pay  the  loss,  is  personal,  and  may  be  waived  by  it.  It  is  merely 
a  provision  that  during  the  time  stated  it  shall  not  be  liable  for 
fxwts. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Irvine  &  Clappj  for  Star  Union  Lumber  Company,  ap- 
|>ellant : 

Refusal  of  insnrance  companies  to  pay,  and  their  de- 
tkial  of  liability  on  the  policies,  estop  them  from  claiming 
benefit  of  provision  in  policy  allowing  sixty  days  for  pay- 
ment of  loss.  {AUegre  v.  Md.  Ins.  Co.,  6  H.  &  J.  [Md.], 
337;  Hoffecker  Bros.  v.  Ins.  Cb.,  5  Houst.  [Del.],  101; 
Williamsburg  Ins.  Co.  v.  Cary,  83  111.,  453^  State  Ins.  Co. 
v.  Maackens,  38  N.  J.  L.,  664.)  Contract  of  insurance 
is  complete  on  acceptance  of  risk  by  company  and  before 
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issuing  policy.  {Home  Ins,  Cb.  v.  Curtis,  32  Mich.,  402; 
Lungslrass  t>.  German  Fire  Ins.  Co.,  48  Mo.,  201 ;  Krumm 
r.  Jeffh'son  Ins.  Co.,  40  O.  St.,  225 ;  Neb.  &  la.  Ins.  Co. 
V.  SeiverSf  27  Neb.,  641 ;  Baldwin  v.  Choteau  Ins.  Cb,^ 
56  Mo.,  151.)  Where  insured  has  insurable  interest  cov^ 
enants  and  warranties  as  to  title  appearing  in  policy  can- 
not be  set  up  by  insurer  to  defeat  policy  when  no  repre« 
sentation  as  to  title  was  previously  made.  ( Commontoealth. 
V.  Hide  &  Leather  Ins.  Co.,  112  Mass.,  136;  Castner  v^ 
Farmer^  Mvt.  Ins.  Co.,  46  Mich.,  15;  Hoffecker  v.  Ins, 
Co.,  5  Houst.  [Del.],  101 ;  Tiefenthal  v.  Citizens  MuL  Cb.,. 
53  Mich.,  306 ;  Western  Assurance  Co.  v.  Mason,  5  Bradw. 
[111.],  141 ;  Phila.  Tool  Co.  v.  Assurance  Co.,  132  Pa,  St^ 
236;  American  Basket  Co.  v.  Fai-mvUle  Ins.  Co,,  3  Hughes. 
[U.  S.],  251 ;  Stache  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49 
Wis.,  89.)  A  misstatement  as  to  title  in  proof  of  loss  i& 
not  material  unless  made  fraudulently.  {Lamb  v.  Council 
Bluffs  Ins.  Co.,  70  la.,  238  ;  Hdbing  v.  Svea  Ins.  Co.,  64 
Cal.,  156;  Little  r.  Phoenix  Ins.  Co.,  123  Mass.,  380.) 

Fawcett  &  Sturdevant,  for  D.  C.  Bryant,  appellant, 

A.  S.  Churchill,  for  appellees. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Douglaa 
county  to  foreclose  a  mechanic's  lien  on  lots  1  and  2,  block 
34,  of  Albright's  Choice,  an  addition  to  South  Omaha, 
The  amount  claimed  to  be  due  and  unpaid  is  the  sum  of 
fl,192.50. 

It  is  alleged  in  the  petition,  in  substance,  that  William 
G.  Albright  was  seized  iu  fee  of  the  lots  above  described; 
that  early  in  the  year  1888  he  sold  the  same  and  gave  a 
contract  of  purchase,  which  after  various  a;5signment8  was 
transferred  to  A.  M.  Finney;  that  in  April,  1888,  the  do- 
fendaui  Coy,  being  a  contractor  and  builder,  entered  into  a 
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contract  with  the  defendant  Finney  to  constnict  eleven 
houses,  according  to  certain  plans  and  specifications,  for  the 
agreed  price  of  (585  for  each  house;  that  Coy  thereupon 
purchased  from  the  plaintiff  large  quantities  of  lumber  and 
other  material  for  the  erection  of  said  houses,  which  lumber 
and  material  was  of  the  value  of  $1,192.60,  and  was  used 
by  said  contractor  in  the  erection  of  five  of  said  houses;: 
that  within  sixty  days,  to-wit,  on  June  28,  1888,  the 
plaintiff  filed  the  necessary  statement  in  the  office  of  register 
of  deeds  of  said  county  to  obtain  a  mechanic's  lien  upon 
said  property  for  the  amount  so  due;  that  during  the  con- 
stmctton  of  said  houses  Finney  agreed  with  the  defendant 
Coy  that  he  would  insure  said  houses  and  keep  the  same 
insured  for  the  benefit  of  Coy  and  the  plaintiff,  and  in  pur* 
suance  of  said  agreement  he  did  insure  each  of  said  houses 
in  the  sum  of  $500  against  loss  or  damage  by  fire;  that 
three  of  said  houses  were  insured  in  the  New  Hampshire 
Insurance  Comfiany  and  two  of  said  houses  by  the  Dwell- 
ing House  Insurance  Company.  The  numbers  of  the  sev- 
eral policies  are  set  out  in  the  petition. 

It  is  also  alleged  that  while  the  insurance  was  taken  for 
the  benefit  of  Coy  and  the  plaintiff,  that  the  defendant  Fin-* 
ney  wrongfully  and  fraudulently  caused  said  policies  to  be 
written  in  his  own  favor;  that  on  the  26th  of  May,  1888^ 
four  of  said  houses  were  destroyed  by  fire;  that  due  notice 
of  said  loss  was  given  to  said  companies^  and  there  is  now 
due  from  the  Dwelling  House  Insurance  Company  the  snm 
of  $53.62  and  from  the  New  Hampshire  Insurance  Com- 
pany the  sum  of  $1,059.63;  that  since  said  losses  occurred 
the  defendant  Finney  has  agreed  to  assign  said  policy  to 
the  plaintiff  to  apply  on  said  debt,  but  has  refused  to  make 
said  assignment  in  writing. 

Albright  answered  the  petition,  setting  out  the  amount 
due  on  the  contract,  and  alleging  a  willingness  to  convey 
upon  receiving  the  amount  due. 

In  November,  1888,  a  supplemental   petition  was  filed 
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by  the  plaintiff,  wherein  it  is  alleged  that  on  the  2d  daj 
of  July,  1888y  Finney  duly  transferred  all  his  interest  in 
said  policies  to  the  plaintiff.  A  few  days  thereafter  D.  C. 
Bryant,  who  had  been  ]>ermitted  to  intervene,  filed  an  an- 
swer, wherein  he  claims  that  on  the  6th  day  of  Jun^  1888, 
A.  M.  Finney  assigned  to  him  a  policy  of  insurance  upon 
one  of  said  houses  to  secure  the  sum  of  |353.20,  and  upon 
which  he  prays  judgment. 

The  Dwelling  House  Insurance  Company,  in  its  amended 
answer  to  the  petition  and  supplemental,  petition,  allies 
^Hhat  Finney  was  not  the  owner  of  said  lots  in  fee-simple, 
and  that  it  was  not  aware  of  the  fact  until  the  bringing  of 
this  action;  that  each  of  said  policies  contain,  among  other 
conditions,  agreement,  and  warranties,  the  following,  to- 
wit:  'If  the  interest  of  the  assured  in  said  property,  or 
any  part  thereof,  now  is  or  shall  become  any  other  or  less 
than  a  perfect,  legal,  and  equitable  title  and  ownership  free 
from  all  liens  whatever,  except  as  stated  in  writing  hereon, 
or  if  the  buildings,  or  either  of  them,  stand  on  leased  ground 
or  land  of  which  the  assured  has  not  a  perfect  title,  or  if 
this  policy  shall  be  assigned  without  written  consent 
hereon,  then,  and  in  every  such  case,  this  policy  shall  be 
absolutely  void.'  That  the  houses  did  not  stand  upon 
ground  or  laud  of  which  the  said  A.  M.  Finney  had  a 
perfect  title,  either  at  the  time  of  the  issuance  of  the  policy 
or  at  the  time  of  loss,  nor  was  there  any  written  statement 
upon  either  of  said  policies  that  the  interest  of  the  assured 
was  other  or  less  than  a  perfect,  legal,  and  equitable  title 
and  ownership  free  from  all  liens  whatever;  that  said 
property  was  not  then,  is  not  now,  nor  has  it  been  free  of 
all  liens  since  the  date  of  said  policies;  that  the  liens  and 
incumbrances  exceeded  the  whole  value  of  the  property, 
and  this  defendant  under  said  policy  is  not  liable  by  reason 
thereof. 

''  This  defendant  further  says  the  policies  were  never  de- 
livered, nor  was  the  premium  ever  paid,  nor  was  any  time 
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given  io  which  to  pay  the  premium,  nor  was  any  note  given 
therefor ;  that  the  policies  were  purloined  from  the  oflBce 
of  the  agent  of  this  company  without  his  knowledge  or 
consent;  that  said  policies  would  not  have  been  delivered 
if  applied  for  until  the  premium  was  first  paid;  that  the 
said  A.  M.  Finney  in  his  proofs  of  loss  stated  under  oath 
*  that  he  was  tlie  owner  in  fee-simple  of  said  lots/  " 

Then  follows  a  provision  of  the  policy  that  the  insured 
shall  forthwith  give  a  written  notice  of  the  loss,  etc.,  and 
^'  that  any  misrepresentation  in  the  proofs  or  examination 
as  to  the  loss  or  damage  shall  forfeit  all  claims  under  this 
policy/'  and  that  '^  no  act  or  omission  of  the  company,  or 
any  act  of  its  officers  or  agents,  shall  be  deemed,  construed, 
or  held  to  be  a  waiver  of  a  full  and  strict  compliance  with 
the  forgoing  provisions  of  the  terms  and  conditions  of 
this  policy,  nor  is  extension  of  time  to  the  assured  for 
compliance,  except  it  be  a  waiver  or  extension  in  express 
terms  and  in  writing  signed  by  the  president  or  secretary 
of  the  company.'^  There  is  also  a  denial  that  there  has 
been  any  adjustment  of  the  loss  or  any  waiver  of  the  con- 
ditions of  the  policy. 

The  substituted  answer  of  the  New  Hampshire  Fire  In- 
surance Company  is  substantially  the  same  as  the  above, 
bat  the  facts  are  set  out  more  in  detail. 

The  plaintiff  and  Bryant  each  filed  a  reply  to  these  an- 
swers which  need  not  be  noticed. 

On  the  trial  of  the  cause  a  decree  was  rendered  in  favor 
of  Albright  and  against  Finney  for  the  sum  of  $680.72, 
^hich  was  declared  a  first  lien  upon  the  said  premises;  that 
there  is  due  from  the  defendant  Coy  to  the  plaintiff  the 
sum  of  $1,359.45,  for  material  fnrnislied  by  the  plaintiff  to 
said  Coy  for  the  erection  of  dwelling  houses  upon  said 
premises  as  alleged  in  the  petition.  The  court  also  finds 
that  the  necessary  steps  were  taken  by  the  plaintiff  to  ob- 
tain a  mechanic's  lien  and  that  the  same  is  a  valid  lien  for 
the  amount  above  specified,  subject  only  to  the  lien  of  Al- 
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bright ;  as  between  the  plaintiff  and  the  insurance  com* 
panies  and  Bryant  and  the  insurance  company  the  court 
found  for  the  companies  and  dismissed  the  action.  The 
case  is  brought  into  this  court  by  appeal. 

The  contest  in  this  case  is  wholly  between  the  insurance 
companies  and  the  plaintiff  and  Bryant. 

The  first  objection  made  on  behalf  of  the  insurance  com- 
panies is  that  the  action  is  one  at  law,  and,  therefore,  can- 
not be  brought  into  this  court  by  appeal. 

It  is  a  sufficient  answer  to  this  objection  to  say  that  the 
action  was  instituted  as  one  in  equity;  that  the  relief 
sought  was  equitable  in  its  nature  and  it  was  tried  as  an 
action  in  equity.  This  objection,  therefore,  would  be  of  no 
avail,  even  if  the  final  recovery  had  been  of  a  purely  legal 
nature.     There  is  nothing,  therefore,  in  the  first  objection. 

Second — The  testimony  tends  to  show  that  A.  M.  Finney 
had  a  contract  of  purchase  for  the  lots  in  question ;  that  a 
portion  of  the  purchase  money  had  been  paid  for  the  same; 
that  about  April  10,  1888,  Finney  entered  into  a  contract 
with  Coy  to  erect  five  houses  on  the  lots  at  the  agreed  price 
of  $585  each ;  that  Coy  thereupon  proceeded  to  erect  the 
buildings  and  procured  a  large  part  of  the  material  there- 
for from  the  plaintiff;  that  about  the  time  the  buildings 
were  completed,  Finney  insured  the  same  for  the  sum  of 
$500  each,  in  the  companies  named,  three  of  the  risks 
being  taken  by  the  New  Hampshire  Company  and  two  by 
the  Dwelling  House  Company.  The  testimony  also  tends  to 
show  that  the  same  agent  represented  both  of  the  defend- 
ant companies,  that  this  agent  employed  as  solicitor  E.  E. 
Finney,  a  brother  of  A.  M.  Finney,  and  that  the  applica- 
tions in  this  case  were  made  by  such  solicitor.  The  policies 
were  filled  out,  and  it  is  claimed  on  behalf  of  the  companies 
that  they  were  not  delivered.  This  claim,  however,  is 
clearly  disproved  by  the  conduct  of  the  parties.  It  appears 
that  the  agent,  after  the  loss,  paid  the  amount  of  the  pre- 
miums himself  and  was  credited  with  the  amount  on  the 
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i)ooks  of  the  company.  This  he  says  was  a  mouth  or  two 
«fter  the  loss  occurred.  The  exact  date,  however,  is  not 
material,  neither  is  the  state  of  the  account  between  E.  E. 
Finney  and  the  agent  anywhere  set  out.  The  premiums 
were  paid,  and  if  the  money  was  advanced  by  the  agent, 
it  is  an  admission  that  the  policies  were  lawfully  issued. 
A  few  weeks  after  the  loss  occurred  the  adjuster  of  the 
New  Hampshire  Company,  together  with  the  agent  at 
Omaha  and  A.  M*.  Finney,  visited  the  place  where  the  fire 
^occurred,  and  the  adjuster  of  the  New  Hampshire  Company 
made  the  following : 

''^  E^stimated  cost  of  rebuilding,  by  H.  B.  Jeffers, 

contractor $325  00 

'^^  Damage  to  foundation 28  21 

$353  21 

*' Omaha,  June  15,  1888. 
'^Assured's  contractor  had  put  $431.81  into  this  house, 
but  we  found  we  could  construct  it  for  less  money. 

"  Fred  W.  Lee,  Adj. 

"Agency,  Omaha,  Neb.  Assured,  A.  M.  Finney.  Date 
of  fire,  May  19,  1888.  Proof  made  June  15,  1888. 
Policy  No.  306426.  Amount  of  policy,  $650.  Amount 
awarded,  $353.21.     Adjusted  by  Fred  W.  Lee." 

'''Estimated  cost  of  rebuilding,  by  H.  B.  Jeffers, 

contractor $325  00 

Damage  to  foundation 28  21 


■4€ 


$353  21 

"Omaha,  June  15,  1888. 
''Assured's  contractor  had  put  $413.81  into  the  house, 
bat  we  iound  we  could  construct  it  for  less  money. 

"  Fred  W.  Lee,  Adj. 

"Agency,  Omaha,  Neb.    Assured,  A.  M.  Finney.    Date 
of    fire,  May    19,  1888.     Proof  made  June   15,   1888. 
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Policy  No.  306425.     Amount  of  policy,  $6^.     Amount 
awarded,  $353.21.     Adjusted  by  Fred  W.  Lee.'' 
'' Estimated  cost  of  rebuilding,  by  H.  B.  Jeffers, 

contractor $325  00 

^'Damage  to  foundation 28  21 

$353  21 
<^  Omaha,  June  15,  1888. 
.    ^'Assured's  contractor  had  put  $431.81   into  this  house^ 
but  we  found  we  could  construct  it  for  less  money. 

"  Fbed  W.  Lee,  ^c§'. 
'^Agency,  Omaha,  Neb.    Assured,  A.  M.  Finney.    Date 
of  fire,  May   19,   1888.     Proof   made  June   15,    1888. 
Policy  No.  306427.     Amount  of  policy,  $650.     Amount 
awarded,  $353.21.     Adjusted  by  Fred  W.  Lee.'' 

The  proof  of  loss  was  filled  out  by  Mr.  Lee,  who,  in 
describing  the  title  of  A.  M.  Finney,  said: 

**  The  property  insured  belonged  exclusively  to  A.  M* 
Finney,  and  no  other  person  or  persons  had  any  interest 
therein. 

'^If  the  loss  is  on  building,  state  whether  real  estate  is 
owned  in  fee-simple  or  held  on  lease.     Fee-simple. 

"  State  the  nature  and  amount  of  incumbrance  at  time 
of  the  fire.  One  hundred  and  twenty-five  dollars,  propor- 
tionate share  of  purchase  money  on  lots." 

Mr.  Finney  testifies  that  Lee  told  him  to  take  the  proof 
of  loss  and  go  before  a  notary  public  and  make  oath  to  it; 
that  he  saw  the  amount  of  loss  claimed  was  right  and  he 
did  not  read  the  instrument. 

A  great  deal  of  stress  is  laid  by  the  companies  upon  the 
character  of  title  which  Finney  in  his  proof  of  loss  stated 
that  he  possessed,  viz.,  a  fee-simple. 

It  is  difficult  to  perceive  the  force  of  the  objection.  Fin- 
ney had  an  insurable  interest  in  the  property,  and,  so  far  as 
ap|.ears,  the  right  of  payment  would  have  been  the  same 
had  he  claimed  under  the  contract  instead  of  an  absolute 
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title.  The  companies  have  failed  to  point  out  in  what 
manner  they  have  been  prejudiced  by  this  misstatement, 
which  to  some  extent  was  the  fault  of  their  own  adjuster^ 

It  is  claimed  that  a  policy  could  not  be  assigned  with* 
out  the  assent  of  the  company.  However  this  may  be  as 
to  a  policy  before  a  loss  occurs,  the  objection  does  not  apply 
as  to  the  assignment  of  a  claim  for  a  loss  after  it  occurs. 
It  is  also  claimed  that  the  action  is  premature,  having  been 
brought  before  the  expiration  of  sixty  days  after  the  loss 
occurred.  This  is  a  provision  in  favor  of  the  company 
that  may  be  waived,  and  will  be  unless  insisted  upon,  and 
ID  no  case  could  extend  beyond  taxing  the  costs  to  plaint- 
iff; in  other  words,  the  company  has  sixty  days  in  which 
to  pay  the  loss,  and  it  cannot  be  subjected  to  costs  of  an 
action  during  that  time. 

Upon  the  whole  case  it  is  apparent  that  the  equities  of 
the  case  are  with  the  plaintiff  and  Bryant,  and  that  the 
coort  erred  in  dismissing  the  action  as  to  the  insurance 
companies.  The  judgment  of  the  district  court  is  there- 
fore reversed  and  judgment  will  be  entered  in  this  court  in 
£Eivor  of  the  plaintiff  and  D.  C.  Bryant  upon  the  coming 
in  of  the  report  of  the  referee,  to  be  hereafter  appointed^ 

The  cause  is  referred  to to  ascertain  the 

amount  due  on  the  policies,  and  the  amount  due  to  the 
plaintiff  and  D.  C.  Bryant  respectively,  and  report  the 
aame  with  all  convenient  speed  to  this  court. 

Judgment  aooobdinglt. 

The  other  judges  concur. 
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Patrick  H.  Malloy  v.  Annie  Malloy. 

85    2^*1 
57    64U 

[FiLBD  Skptkmbbb  31,  1892.] 

1.  ^eotment:  Contbaot  to  Bboowvky.  In  Jaonary,  1884,  one 
£.  D.  M.  leased  eighty  acres  of  school  land  from  the  state  and  in 
Febraary  of  the  same  year  entered  into  a  contract  with  one  C. 
P.  to  snrrender  his  lease  to  him,  and  he,  C.  P.,  was  to  adyanoe 
the  first  payment  and  purchase  the  land  from  the  state,  taking 
the  contract  in  his  own  name,  and  £.  D.  M.,  npon  the  repay- 
ment of  the  money  advanced  and  interest  thereon,  was  to  receive 
«n  assignment  of  the  contract  In  July,  1885,  E.  D.  M.  died 
intestate  and  without  issue.  C.  P.  filed  his  claim  against  the 
estate  ior  the  money  loaned,  interest,  and  taxes  paid  and  after- 
wards withdrew  the  same  and  assigned  the  contract  to  the 
plaintiff,  the  father  of  E.  D.  M.  Neither  E.  D.  M.  nor  his  wife, 
the  defendant,  had  paid  any  part  of  the  money  loaned  and  paid 
out  by  C.  P.  Held,  That,  stripped  of  all  questions  of  descent 
which  do  not  control,  the  plaintiff  stands  in  the  shoes  of  C.  P. 
and  the  defendant  must  perform  the  contract  of  £.  D.  M.,  and 
the  plaintiff  is  entitled  to  a  decree  of  foreclosure  and  sale  for  the 
amount  due. 


A  mortgagee  cannot  maintain  ^ectment  to  recover  posses- 


sion of  real  estate. 

.    The  plaintiff  must  possess  a  legal  estate  to  maintain  eject- 


ment. 

Errob  to  the  district  oourt  for  Saunders  county.  Tried 
below  before  Marshall,  J. 

M.  B.  Reese,  J,  B.  OUkeaotiy  and  Oeo.  L  WrigfU,  for 
plaintiff  in  error. 

fll  R  Somborger,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Saund- 
ers county  by  the  plaintiff  against  the  defendant  to  recover 
the  possession  of  the  east  half  of  the  southwest  quarter  of 
section  36,  in  township  17,  range  6,  in  said  county. 
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The  petition  alleges,  in  8ul)8tanoe,  that  about  January  1, 
1884,  one  Edward  D.  Malloy,  a  son  of  the  plaintiff  and 
liQsband  of  the  defendant,  leased  'the  land  above  described 
Irom  the  state;  that  in  February,  1884,  he  assigned  said 
•  lease  to  one  Charles  Perky  by  virtue  of  an  agreement  with 
Perky  that  he  should  purchase  the  land  from  the  state  and 
|>ay  the  money  due  on  the  contract  and  give  said  Malloy 
the  privilege  of  purchasing  the  land  in  two  or  three  weeks 
by  repaying  Perky  the  amount  due  on  said  purchase;  that 
in  pursuance  of  said  agreement  Perky  purchased  said  land 
from  the  state  and  took  the  contract  of  purchase  in  his  own 
name;  that  E.  D.  Malloy  wholly  failed  to  pay  said  Perky 
the  amount  due  on  said  contract;  that  in  March,  1886, 
Perky  assigned  said  contract  to  the  plaintiff;  that  on  July 
-6,  1885,  Edward  D.  Malloy  died  intestate,  leaving  no  heirs 
-except  his  widow,  the  defendant,  and  his  father,  the  plaintiff 
herein,  and  the  defendant  claims  that  such  widow  is  en- 
titled to  the  estate  during  her  natural  life. 

For  second  cause  of  action  the  plaintiff  claims  $600  for 
cents  and  profits. 

Various  defenses  were  set  up  by  the  defendant,  and  it  is 
admitted  by  her  that  Perky  paid  on  said  purchase  the  sum 
t>f  $67.40.  There  is  no  claim  that  E.  D.  Malloy  or  the 
defendant  has  been  repaid  any  of  the  money  paid  upon  the 
tx>utract  in  question.     The  prayer  of  the  defendant  is : 

'^  Wherefore  the  defendant  prays  the  judgment  of  the 
court  that  the  plaintiff  go  hence  without  day.  And  the 
defendant  further  prays  the  court  to  find  the  amount,  if 
any,  of  the  principal  sum  of  the  purchase  price  under  said 
tx>ntract  of  purchase,  which  has  been  paid  by  the  plaintiff, 
and  what  amount  of  the  interest  thereon  he  has  paid;  also 
what  amount  of  the  principal  is  now  or  is  to  become  due, 
and  is  not  paid  to  the  state,  and  wliat  amount  of  interest 
on  the  same  is  now  due  and  to  become  due,  and  is  unpaid ; 
and  that  the  court  may  decree  that  the  plaintiff  pay  the 
principal  sums  provided  for  in  said  contract  when  the 
18 
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same  become  due,  and  that  the  defendant  may  reimburse 
plaintiff  for  any  suras  paid  to  the  said  Charles  Perky  or  the^ 
state  on  account  of  interest  on  said  contract  of  purchase,  and 
be  required  to  pay  the  interest  now  due  the  state,  and  pay 
the  future  accruing  interest  as  the  same  becomes  due  from 
time  to  time,  and  for  such  other,  further,  or  different  relief 
between  the  parties  hereto  as  may  seem  to  the  court  to  be 
meet,  just,  and  equitable." 

The  case  was  tried  as  an  action  of  ejectment,  and  a  jury 
called  which  found  for  the  defendant,  and  the  action  was 
dismissed. 

The  testimony  clearly  shows  that  the  plaintiff  in  error 
merely  possesses  an  equitable  estate  in  the  land.  The  facta 
are  substantially  as  follows :  Perky  advanced  the  first  pay- 
ment on  the  land,  and  some  additional  money  for  unpaid 
rent,  in  all  $67.40.  On  February  12,  1884,  Perky  wrote^ 
ia  card  to  Edward  saying,  *'The  amount  due  on  your  school 
land  is  $67.40,''  and  that  was  the  last  communication  with 
reference  to  said  land  between  Perky  and  Eklward.  Ed« 
ward  died  in  July,  1885,  without  issue.  A  few  days  after 
Edward's  death,  Perky  offered  through  one  Murphy  to  as* 
sign  the  contract  to  the  defendant  if  she  would  pay  him  the- 
$67.40,  with  interest  thereon.  On  November  21,  1886, 
Perky,  at  the  request  of  the  county  judge,  filed  a  claim  for 
$79.75  against  Edward's  estate,  which  was  based  on  the 
purchase  money  paid  on  said  contract,  on  condition  that  if 
the  claim  was  paid  by  December  1  he  would  assign  the 
contract.  On  November  25,  1885,  a  hearing  on  claims 
against  said  estate  was  had,  and  the  defendant's  attorney 
objecting  to  its  allowance,  said  claim,  with  other  unallowed 
ones,  was  continued  to  March  4,  1886.  On  December  5^ 
1885,  Patrick  Malloy,  the  plaintiff,  paid  $31.95  on  the 
aforesaid  contract  of  sale,  and  on  March  4,  1886,  Perky 
assigned  said  contract  to  Patrick,  and  withdrew  his  claim 
from  the  files  of  the  county  court.  The  administrators  of 
Edward's  estate  inventoried  said  land  as  belonging  thereto^ 
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and  the  oonnty  oourt^  on  February  23, 1886,  made  an  onler 
assigning  the  real  estate,  not  describing  it,  of  E.  D.  Mal- 
loy,  situate  in  said  county,  to  the  defendant  for  life,  and 
remainder  to  the  plaintiff.  Said  land  is  in  cultivation,  and 
was  at  the  time  of  the  commencement  of  this  suit. 

Stripped  of  all  questions  as  to  rights  of  heirship,  which 
are  not  the  controlling  questions  in  this  case,  and  the  plaint- 
iff is  possessed  of  the  rights  of  Charles  Perky  in  the  prem- 
ises, and  the  defendant  of  the  rights  of  Edward  D.  Malloy. 
It  is  very  dear  that  Perky  held  the  contract  as  security  for 
the  payment  of  the  moneys  advanced  by  him,  and  that 
the  plaintiff,  by  taking  an  assignment  of  the  contract,  stands 
in  his  shoes;  but  neither  Edward  D.  Malloy  nor  the  de- 
fendant ever  paid  anything  on  the  contract.  These  facts 
are  substantially  conceded.  It  was  the  duty  of  the  court, 
therefore,  upon  the  issues  and  proof  to  have  found  the 
amount  due  the  plaintiff  upon  the  contract  in  question,  and 
required  its  payment  by  a  day  to  be  named,  failing  in  which 
the  interest  of  the  defendant  should  be  sold  under  a  decree 
of  foreclosure.  Originally  the  action  of  ejectment  was  de- 
vised to  enable  a  tenant  for  years  to  recover  the  possession 
of  the  devised  premises  during  the  term.  At  common  law 
to  maintain  the  action,  it  was  necessary  for  the  plaintiff  in 
case  of  contest  to  establish  four  points,  viz. :  First,  title  in 
his  lessor;  second,  a  lease  for  the  present  term;  third, 
that  the  lessee  entered  in  possession  of  said  lease,  and, 
fourth,  that  the  defendant  ousted  or  ejected  him.  (3  Blacks. 
Com.,  202;  Daie  v.Hunneman,  12  Neb.,  223.) 

Afterwards  the  action  was  so  modi6ed  as  to  present  but 
two  questions,  viz.,  title  and  the  right  of  possession,  and 
that  rule  prevails  under  the  Code.  To  entitle  the  plaintiff 
to  recover  he  must  possess  a  legal  estate  in  the  premises 
and  be  entitled  to  the  immediate  possession.  {Dale  v.  Hun- 
neman,  12  Neb.,  221 ;  (yBrien  v.  Gaalin,  20  Id.,  347.) 

A  lease  for  years  will  confer  upon  the  lessee  a  legal  es- 
tate and  he  may  recover  possession  where  his  lessor  but  for 
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the  lease  oould  do  so.  A  party  who  liolds  ander  a  contract 
for  the  purchase  is  not  in  law  deemed  possessed  of  a  legal 
estate  in  the  premises,  and  unless  expressly  authorized  by 
statute  to  do  so^  cannot  maintain  ejectment  The  statement 
of  facts  in  tfie  petition  clearly  shows  that  the  plaintiff's 
title  is  equitable.  It  is  true  he  alleges  that  he  has  a  legal 
estate  in  the  premises,  but  the  facts  stated  show  that  this  is 
untrue.  In  addition  to  this,  the  assignment  by  Edward 
D.  Malloy  and  the  entry  of  the  land  by  Perky  are  but 
parts  of  one  transaction,  the  whole  being  a  loan  of  money 
upon  the  land,  and  in  this  state  a  mortgagee  cannot  maintain 
ejectment  to  recover  the  possession  of  real  estate.  [Kyger  r. 
Ryley,  2  Neb.,  20.) 

It  is  evident,  however,  that  the  plaintiff  and  defendant 
have  rights  in  the  premises  which  only  a  court  of  equity 
can  adjust.  The  judgment  is  reversed  and  the  cause  re- 
manded to  the  district  court  for  further  proceedings. 

Reversed  and  bemanded* 

The  other  judges  concur. 


Jonathan  C.  Kingsley  et  al.  v.  E.  A.  Buttbb- 

FIELD. 
[Filed  Septkmbbb  21,  1892.] 

1.  Breach  of  Contraot:  Damages:  Pleading.    DamageB  which 

neoessarily  resalt  from  the  iiigurj  complained  of  may  be  re- 
*  coyered  without  any  special  statement  of  the  same,  and  a  motion 
to  make  the  petition  more  "definite  and  certain,"  by  stating  in 
what  manner  the  plaintiff  has  been  damaged  by  the  matters 
complained  of,  and  the  nature  and  character  of  sach  damages, 
was  properly  overruled. 

2.  Contract :  Failubb  to  Pebfosm.    No  exceptions  were  taken  to 

the  instractions  nor  any  ruling  of  the  court  on  the  trial,  and  it 
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being  admitted  that  the  defeDdaots  below  had  foiled  to  oomplj 
with  their  ooDtract  to  lay  oat  and  open  a  public  road,  the  bailding 
of  a  railway  on  the  proposed  ronte  will  not  relieve  them  from  the 
payment  of  damages  for  the  failure  to  perform. 

Error  to  the  district  oourt  for  York  oounty.    Tried 
below  before  Norval,  J. 

Sedgwick  &  Power ^  for  plaintiffs  in  error. 
George  B,  France^  contra. 

MAXW£LLy  Ch.  J. 

This  is  an  action  upon  a  contract  as  follows:  ''This 
agreemeaL  made  and  entered  into  this  10th'  day  of  De- 
oember,  lS86,  by  and  between  E.  A.  Butterfield,  of  York 
county,  Nebraska,  and  Jonatlian  C.  Kingsley,  C.  J.  Nobes, 
Cyrus  Hutchins,  Greorge  Hopkins,  and  C.  M.  Cowan,  of 
York  county,  Nebraska,  witnesseth  : 

''That  the  said  E.  A.  Butterfield,  party  of  the  first  part, 
for  and  in  consideration  of  the  covenants  and  agreements 
of  the  said  Jonathan  C.  Kingsley,  C.  J.  Nobes,  Cyrus 
Hutchins,  George  Hopkins,  and  C.  M.  Cowan,  party  of 
fhe  second  part,  agrees  to  sell  and  convey  to  him,  the  said 
Jonathan  C.  Kingsley,  the  southeast  quarter  of  section 
No,  1,  in  township  No.  10  north,  of  range  No.  3  west,  in 
York  county,  Nebraska;  and  the  said  party  of  the  second 
part,  for  and  in  consideration  of  the  agreements  of  said 
first  party,  as  hereinbefore  stated,  agrees  to  open  and  main- 
tain a  public  road  commencing  on  a  point  on  the  public 
road  running  east  and  west  along  the  south  side  of  said 
land  not  more  than  twenty  rods  west  from  the  southeast 
corner  of  said  land,  running  thence  due  north  to  the  county 
road,  running  east  and  west  through  the  center  of  section 
No.  1,  in  township  No.  10  north,  of  range  3  west,  in  York 
county,  Nebraska  ;'said  road  to  be  opened  and  in  condi- 
tion for  ;ise  within  one  year  from  the  date  of  these  presents. 
For  the  faithful  performance  of  all  which  the  savl  parties 


230  NEBRASKA  REPORTS.  [Vol.35 


Kingsley  y.  Batterfleld. 


hereto  bind  themselves  in  the  penal  sum  of  (250,  to  be 
paid  as  damages  for  the  non-fulfillment  of  this  contract." 

It  is  alleged  in  the  petition  '^  That  said  defendants,  and 
each  of  them,  have  neglected  and  refused,  and  still  do  neg- 
lect and  refuse,  to  open  and  maintain  a  public  road  commenc- 
ing on  a  point  on  the  public  road  running  east  and  west 
along  the  south  side  of  said  land  not  more  than  twenty  rods 
west  from  the  southeast  corner  of  said  land,  running  thence 
due  north  to  the  county  road,  running  east  and  west  through 
the  center  of  section  1,  township  10  north,  of  range  3  west, 
in  York  county,  Nebraska;  and  said  defendants  have  neg- 
lected and  refused,  and  still  neglect  and  refuse,  to  open  and 
maintain  any  road  whatever  on  said  piece  of  land  at  the 
place  and  in  the  manner  that  said  agreement  requires  the 
said  defendants  to  do,  to  plaintiff's  damage  in  the  sum  of 
$250,  and  plaintiff  has  been  damaged  by  reason  of  the 
premi.ses,  and  by  reason  of  defendants'  neglecting  to  perform 
their  part  of  the  said  agreement,  in  the  sum  of  $250." 

A  motion  was  thereupon  filed  by  the  defendants  below 
to  require  the  plaintiff  below  to  make  his  petition  ^^more 
definite  and  certain,  by  stating  in  what  manner  the  plaintiff 
was  damaged  and  the  character  of  such  damages."  This' 
motion  was  overruled  and  that  is  the  first  error  complained 
of.  The  court  did  not  err  in  overruling  the  motion.  The 
general  rule  as  to  pleading  damages  is  as  follows :  '^  Such 
damages  as  may  be  presumed  necessary  to  result  from  the 
breach  of  contract  need  not  be  stated  with  any  great  partic- 
ularity in  the  declaration.  But  in  other  cases  it  is  neces^ 
sary  to  state  the  damages  resulting  from  the  breach  of 
contract  specifically  and  circumstantially  in  order  to  ap- 
prise the  defendant  of  the  facts  intended  to  be  proved." 
(1  Chitty  PI.,  .*^71.)  Damages  which  necessarily  result 
from  the  injury  complained  of  may  be  recovered  without 
a  special  statement  of  the  same.  (Bristol  v.  Gridley,  28 
Conn.,  201 ;  Vanderaliec  v.  Neioton,  4  N.  Y.,  130 ;  Swan's  Pr. 
&  Prec.,  229 ;  Maxw.,  Code  PL,  79.) 


YoL.  36]       SEPTEMBER  TERM,  1892.  231 


Wayne  Ck)anty  v.  Cobb/ 


Second— ^No  exceptions  were  taken  to  the  instructiona 
and  no  attempt  is  made  to  point  out  any  specific  error  in 
the  rnlings  of  the  court.  It  is  admitted  that  the  plaintifik 
in  error  (defendants  below)  failed  to  perform  their  contract, 
'but  we  are  asked  to  hold  that  the  location  of  a  line  of  rail- 
way on  the  proposed  route  prevented  them  and  hence  re- 
lieved them  from  liability.  We  cannot  so  hold.  The 
plaintiffs  in  error  no  doubt  were  compensated  for  the  right 
of  way  taken  for  the  railroad,  and  whether  so  or  not  the 
-contract  they  had  entered  •into,  and  for  which  they  had  re- 
"oeived  a  consideration,  was  not  performed  and  the  jury 
found  the  damages  to  be  the  sum  stated  in  the  contract  with 
interest.     This  verdict  is  supported  by  the  evidence  and 

the  judgment  is 

Affibmed. 

Post,  J.,  concurs. 


NoRVAL,  J.,  did  not  sit. 


Wayne  County  v.  L.  C.  Cobb  et  aIj. 

[Filed  September  21, 1892.] 

Ctotinty  Boundaries.  The  bonndaries  of  fkn  organized  oonnty 
cannot  be  lawfuUy  changed,  so  as  to  add  to  snch  coanty  adjoin- 
ing unorganized  territory,  aoleas  a  majority  of  the  inhabitants 
of  snch  territory  so  petition  the  oonnty  board  of  the  oonnty  to 
which  it  is  proposed  to  be  added,  nor  unless  the  proposition  has 
^received  the  sanction  of  a  majority  of  the  voters  of  such  county 
at  an  election  duly  called  and  held  therein  for  that  purpose. 

Original  action. 

James  Britton,  W.  M.  Winght,  and  Brome,  Andrews  df 
Sheeauy  for  plaintiff. 

J.  if.  Curry,  aud  Leeae  &  Stewart,  corUra. 
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NORVAL,  J. 

This  action  was  brought  by  Wayne  connty  against  L«. 
C.  Cobb,  M.  C.  Wheeler,  and  J.  S.  Lemmon,  members  of 
the  board  of  county  commissioners  of  Thurston  county^ 
and  C.  C.  Maryott,  the  county  treasurer  of  said  oounfy^ 
praying  that  the  defendants,  and  each  of  them,  be  perpetually 
enjoiued  from  exercising  any  official  functions  or  powers, 
with  respect  to  certain  territory,  described  in  the  petition,, 
which  plaintiff  claims  to  be  within  the  boundaries  of 
Wayne  county,  and  from  collecting  revenue  from  said 
territory  and  the  property  and  inhabitants  thereof,  and 
that  said  territory  be  adjudged  to  be  a  part  of  the  county 
of  Wayne  and  not  a  portion  of  Thurston  county. 

After  issues  were  formed  the  cause  was  referred,  by  oon« 
sent  of  the  parties,  to  Eugene  Moore,  Esq.,  to  take  the  tes^ 
timony  and  report  the  same  with  his  findings  of  fact  thereon^ 
Subsequently  the  referee  made  the  following  findings: 

''  First — I  find  that  the  territory  described  in  the  petW 
tion  of  the  plaintiff,  alleged  to  be  a  part  of  Wayne  county, 
Nebraska,  was,  April  17,  1854,  set  apart  as  a  part  of  the 
Omaha  Indian  reservation,  by  treaty  with  the  United 
States  government,  and  that  at  the  date  at  which  the  plaint^ 
iff  claims  that  said  territory  became  a  part  of  Wayne 
county,  the  said  territory  was  a  part  of  the  Omaha  and 
Winnebago  Indian  reservation. 

"Second — I  find  that  at  the  time  said  territory  isall^^l 
to  have  been  attached  to  and  became  a  part  of  the  plaintifi"^ 
Wayne  county,  it  was  occupied  by  the  Omaha  and  Winne* 
bago  Indians  in  common  as  their  reservation. 

"Third— I  find  that,  in  the  years  1880  and  1881,  there 
were  about  2,500  Omaha  and  Winnebago  Indians  and 
about  twenty-five  white  persons,  government  employes^ 
living  upon  and  inhabiting  said  Omaha  and  Winnebago 
reservation,  and  that  a  few  white  persons,  who  were  herds- 
men, lived  upon  and  occupied  for  a  time,  during  the  years 
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mentioned^  that  portion  of  the  said  reservation  described  iik 
fche  plaintiff's  petition,  and  that  said  parties  had  no  rights, 
of  residence  on  said  territory  than  that  they  acquired  by 
reason  of  being  in  charge  of  private  herds  of  cattle. 

"  Fourth — I  find  that  a  majority  of  the  inhabitants  of 
Wayne  county  signed  a  petition  asking  the  legislature  ta 
attach  that  part  of  the  reservation  described  in  the  plaint- 
iff's petition  to  Wayne  county. 

"  Fiflh — I  find  that  no  petition  from  the  legal  voters  of 
Wayne  county  has  ever  been  presented  to  the  county  com-^ 
missionera  of  said  county,  nor  has  there  ever  been  any 
election  held  or  vote  taken  in  said  county  to  attach  said 
territory  in  dispute  to  said  Wayne  county. 

"Sixth— I  find  that,  from  1881  to  1889,  Wayne  county 
has  assumed  jurisdiction  over  the  territory  described  in  the- 
plaintiff's  petition,  and  levied  and  collected  the  taxes  and 
built  bridges  and  improved  the  public  roads  within  said 
territory. 

"Seventh — I  find  that,  since  the  organization  of  Thurs- 
ton county,  said  Thurston  county  has  exercised  exclusive 
jurisdiction  over  the  territory  in  dispute  and  has  levied  and 
collected  the  taxes,  improved  the  roads,  and  built  and  re-- 
paired  the  bridges. 

"  Eighth — I  find  that  Pender,  the  county  seat  of  Thurs- 
ton county,  has  a  population  of  about  800  people;  that  it 
has  a  numl)er  of  store  buildings,  churches,  and  business- 
blocks,  ranging  in  value  from  $1,000  to  $16,000  each. 

"  Ninth — I  find  that  the  bonded  indebtedness  of  Thurs- 
ton county,  of  all  sorts,  is  about  four  thousand  dollars,  and 
that  the  floating  indebtedness  of  said  county  is  about  six  or 
seven  thousand  dollars. 

"Tenth — Ifind  that  Thurston  county,  as  now  existing, 
contains  four  hundred  and  sixteen  square  miles  and  no 
more,  and  that  a  severance  of  the  land  in  dispute  from  said 
county  will  leave  Thurston  county  but  three  hundred  and 
sixty  square  miles. 
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^'Eleventh — I  find  that  the  iDclians  dow  living  in 
what  is  now  known  as  Thurston  county  have  had  their 
lands  allotted  to  them  in  severalty  and  have  severed  their 
tribal  relations  and  are  now  living  tikereou  and  claiming 
to  be  citizens  of  the  state  of  Nebraska,  having  all  the 
qualifications  of  citizens  under  and  by  virtue  of  the  act  of 
•congress  of  1887,  known  as  the  Dawes  Bill,  and  have 
been  living  thereon  and  claiming  to  be  such  citizens  ever 
«ince  July  1,  1887. 

'' Twelfth — I  find  that  the  inhabitants  and  voters  of 
Wayne  county  did  not  consent  that  the  territory  in  dispute 
should  be  stricken  from  said  Wayne  county  at  any  time  or 
in  any  manner. 

/'Thirteenth — I  find  that  the  people  and  taxpayers  liv- 
ing upon  the  disputed  territory  described  in  plaintiff's  pe- 
tition prefer  that  said  territory  shall  be  and  remain  a  part 
of  Thurston  county. 

"Fourteenth — I  find  that  the  county  of  Wayne  is,  and 
for  twenty  years  last  past  has  been,  a  county  duly  organized 
under  and  by  virtue  of  the  laws  of  Nebraska. 

"Fifteenth — I  find  that  the  county  of  Thurston  claims 
to  be  a  duly  organized  county  under  the  laws  of  Nebraska, 
and  that  the  defendants  Cobb,  Wheeler,  and  Lemmon 
<3laim  to  be  the  lawful  county  commissioners,  and  the  de- 
fendant Maryott  claims  to  be  the  lawful  county  treasurer 
•of  said  county,  and  all  of  said  defendants  exercised  the  au- 
thority and  functions  of  their  respective  offices. 

"Sixteenth — I  find  that  no  petition  was  ever  signed, 
nor  has  any  election  ever  been  held,  or  vote  taken  by  the 
inhabitants,  if  any,  residing  on  the  territory  mentioned  in 
the  petition  and  in  controversy  herein,  nor  by  the  inhab- 
itants residing  on  any  part  of  the  Omaha  and  Winnebago 
Indian  reservations,  to  attach  any  of  said  territory  to 
Wayne  county,  nor  has  the  consent  of  any  of  the  inhab- 
itants of  any  of  said  territory  or  reservation  ever  been  ob. 
(ained  to  attach  said  territory  to  Wayne  county." 
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The  l^islature  of  1881  sought  to  change  the  bounda- 
ries of  Wayne  county  by  adding  to  said  county  a  strip  of 
territory  four  miles  wide  by  fourteen  miles  long,  adjoining 
on  the  east  of  said  county,  which  was  a  part  of  the  Omaha 
and  Winnebago  reservation.  Subsequently,  in  1889,  the 
legislature  created  and  established  Thurston  county,  includ- 
ing within  its  boundaries  the  aforesaid  strip  of  land,  con- 
taining fifty-six  sections.  The  main  question  presented  is 
the  validity  of  the  legislative  enactment  extending  the 
boundaries  of  Wayne  county.  If  valid,  the  territory  in 
dispute  is  still  a  part  of  said  county,  and  the  act  of  1889, 
which  detached  said  territory  therefrom  and  made  the  same 
a  part  of  the  county  of  Thurston,  would  contravene  sections 
2  and  3,  article  X,  of  the  state  constitution,  because  the 
people  of  Wayne  county,  neither  by  vote  nor  petition,  asked 
to  have  said  territory  stricken  from  said  county. 

It  is  urged  that  the  act  of  1881,  extending  the  bound- 
aries of  Wayne  county,  is  illegal  for  two  reasons :  First, 
because  the  added  territory  was  at  the  time  a  portion  of  an 
Indian  reservation,  the  occupants  of  which  had  not  then 
severed  their  tribal  relations;  therefore  the  legislature  had 
no  authority  to  attach  the  same  to  an  organized  county 
without  the  consent  of  congress ;  second,  because  the  ques- 
tion of  attaching  said  territory  to  Wayne  county  was  never 
submitted  to  a  vote  of  the  people  thereof. 

In  our  view  it  will  only  be  necessary  to  consider  and 
pass  upon  the  second  or  last  ground  of  objection. 

Section  3,  article  X,  of  the  constitution  declares  that 
^' There  shall  be  no  territory  stricken  from  any  organized 
county  unless  a  majority  of  the  voters  living  in  such  terri- 
tory shall  petition  for  such  division,  and  no  territory  shall 
be  added  to  any  organized  county  without  the  consent  of 
the  majority  of  the  voters  of  the  county  to  which  it  is 
pro^iosed  to  be  added,''  etc.  The  quoted  constitutional 
provision  restricts  the  power  of  the  legislature  to  change 
the  boundaries  of  any  organized  county.  After  a  county 
has  been  formed  or  established  it  is  not  within  the  author- 
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ity  or  jurisdiction  of  the  law-making  body  to  change  the 
boundaries  thereof  by  either  striking  a  portion  tlierefrom^ 
or  by  adding  territory  thereto^  unless  a  majority  of  the 
qualified  electors  of  the  county  consent  to  such  change.  It 
appears  from  the  findings  of  the  referee  that  no  election 
was  ever  held  or  vote  taken  in  Wayne  county  upon  the 
proposition  to  annex  thereto  the  teVritory  in  dispute.  While 
it  is  true  the  majority  of  the  inhabitants  of  said  county 
petitioned  the  legislature  to  attach  the  territory,  such  act 
was  not  a  compliance  with  the  requirements  of  the  statute 
then  in  force  relative  to  the  adding  of  onorganized  territory 
to  an  organized  county. 

Section  9,  article  I,  chapter  18,  Compiled  Statutes  1881^ 
provides  that  "Where  any  unorganized  terril(»ry,  not 
excee<ling  two  townships,  lies  adjoining  to  and  is  not  em- 
braced within  the  lioundariesof  any  county,  and  a  majority  of 
the  inhabitants  of  said  territory  petition  to  the  commission- 
ers of  said  adjoining  county  to  be  attached  to  the  same,  the 
county  board  of  said  county  shall,  within  three  months, 
order  an  election  as  provided  for  in  sections  4,  5,  and  6  of 
this  act,  and  said  territory  shall  become  attached  to  said 
county  by  a  majority  vote  of  the  same,  and  be  subject  in 
all  other  respects  to  the  provisions  of  this  act" 

While  the  constitution  requires  that  the  proposition  to 
change  the  boundaries  of  an  organized  county  so  as  to  in- 
clude therein  unorganized  territory  must  receive  the  sanc- 
tion of  a  majority  of  votes  of  the  county,  the  l^islature 
has  by  the  above  provision  pointed  out  the  mode  of  pro- 
cedure. It  prescril)es  that  the  manner  of  taking  the  ex- 
pression of  the  people  upon  the  proposition  shall  be  by 
ballot  at  an  election  called  for  that  purpose  by  the  county 
board  of  the  county.  No  such  an  election  having  ever  been 
called  or  held  in  Wayne  county,  the  territory  in  question 
was  never  legally  a  part  of  said  county.     It  follows  that 

the  action  must  be 

Dismissed. 

The  other  judp^es  concur. 


Vol.  35]       SEPTEMBER  TERM,  1892.  237 


Miller  T.  Antelope  Oountf. 


J.  M.  Miller  v.  Antelope  Coukty. 


85  8sr 

88     S3 


[FiLBD  SBPTBMBEB31,  1892.]  I  ^    f^ 

~3ft~237 

Jteriew:  Pbactice:  A  Motion  fob  a  Nbw  Tbial  Ib  neeeMoryto  ^  \^] 

obtain  a  reriew  by  petition  in  error  of  the  m lings  of  the  trial         -^  ^ 
ooart  on  the  admission  or  ezclnsion  of  testimony,  or  to  secure  a  68  ^1 

review  of  the  evidence  for  the  purpose  of  determining  whether 
it  is  safficient  to  sustain  the  finding  and  judgment. 

Error  to  the  district  court  for  Antelope  county.  Tried 
below  before  NoRRis,  J. 

B,  B.  WiUey,  for  plaintiff  in  error. 

J.  F.  Boydy  contra, 

NORVAL,  J. 

The  plaintiff  in  error  presented  to  the  county  board  of 
Antelope  county  an  account  for  $44.50  for  medical  services 
rendered  by  him  to  one  Christian  Mosher,  a  pauper,  at  the 
request  of  E.  F.  Skinner,  a  justice  of  the  peace  of  said 
•county,  which  claim  was  rejected  by  the  board,  and  Miller 
appealed  from  the  decision  to  the  district  court.  Upon  the 
trial  there  the  court  found  the  issues  for  the  county  and 
rendered  judgment,  dismissing  the  action. 

The  petition  in  error  contains  two  assignments: 

First — ^The  court  erred  in  admitting  the  evidence  of  the 
witness  T.  W.  Dennis. 

Second — The  findings  are  not  sustained  by  sufficient 
•evidence. 

We  are  precluded  from  examining  either  of  the  errors  as- 
signed, for  the  reason  no  motion  for  a  new  trial  was  made 
in  the  court  below.  The  filing  of  such  a  motion  was  in- 
dispensable, in  order  to  review  the  rulings  of  the  court  on 
the  admission  or  rejection  of  testimony,  or  to  secure  a  re- 
view of  the  evidence  for  the  purpose  of  determining  whether 
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it  sustains  the  finding  and  judgment.  (Cropsey  v.  Wiggen-- 
horn,  3  Neb.,  108;  Honford  v.  Stone,  6  Id.,  380;  Licldy  v. 
Clark,  10  Id.,  472;  Q-uts  v.  Wray,  19  Id.,  581;  Weiizv. 
Wolfe,  28  Id.,  500.) 

As  neither  of  the  errors  assigned  can  be  considered  by 
this  court,  for  the  reason  stated,  the  judgment  of  the  dis- 
trict court  must  be 

Affirmed. 

The  other  judges  concur. 


Martin  Devine  y.  Ira  J.  Burleson. 

[Filed  Ssptembsb  21, 1892.] 

FoToible  Entry  and  Detention:  Dbscbiption  of  Lanb.  A 
description  of  a  tract  of  land  in  a  complaint  in  an  action  of 
forcible  entry  and  detainer,  before  a  jnstioe  of  the  peace  of  Holt 
connty,  as  the  ''N.  W.  i  section  20,  township  29,  range  14  west^*^ 
is  not  void  for  nnoertainty,  althongh  neither  the  meridian, 
connty,  nor  state  is  given.  There  is  bnt  one  tract  of  land  in 
this  state  to  which  sach  description  is  applicable,  and  that  is 
situated  in  the  county  where  the  action  was  originally  brought. 

Error  to  the  district  court  for  Holt  countj.  Tried 
below  before  Tiffany,  J. 

M.  P.  Kinkaid,  for  plaintiff  in  error. 

M.  F,  Harrington,  corUrcu 

NORVAL,  J. 

This  is  an  action  for  the  forcible  entry  and  detainer  of 
real  property,  commenced  by  Ira  J.  Burleson,  before  T.  W. 
Iron,  a  justice  of  the  peace  of  Holt  county,  where  the 
plaintiff  had  judgment.  The  defendant  took  the  case  on 
error  to  the  district  court,  where  the  judgment  of  the 
justice  was  sustained. 
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But  a  single  proposition  is  submitted  for  our  considera-- 
tioD,  and  that  is,  Does  the  complaint  sufficiently  describe 
the  premises  for  the  possession  of  which  the  action  is 
brought?  The  description  in  the  complaint  is  the  '^  norths 
west  quarter  section  20^  township  29,  range  14  west."  It 
is  insisted  that  the  description  is  not  sufficiently  definite, 
as  neither  the  meridian,  county,  nor  state  is  given.  The 
objection  is  untenable.  The  description  is  not  defective, 
for  the  premises  are  definitely  described.  There  is  no 
uncertainty  as  to  the  lands  intended.  True,  the  meridian 
is  omitted,  but  the  courts  of  this  state  will  take  judicial 
notice  of  the  mode  of  the  general  government  of  survey-^ 
ing  public  lands,  and  that  there  is  but  one  meridian  line  in 
this  state.  We  know  that  there  is  but  one  tract  of  land  in 
this  state  to  which  the  description  contained  in  the  com- 
plaint is  applicable,  and  that  is  situated  in  Holt  county. 
The  premises  could  be  established  and  identified  by  a 
competent  surveyor  without  difficulty.  The  case  is  brought 
within  the  authority  of  Oumminga  v.  Winters,  19  Neb.^ 
719.  It  was  there  held  that  a  notice  to  quit  in  forcible 
entry  and  detainer,  which  described  the  premises  as  **  the 
northeast  quarter  of  section  28,  37,  K.  7,"  sufficiently 
identified  the  property.  (See  BuUer  v.  Davis  et  oZ.,  6  Neb., 
521.) 

A  description  in  a  deed  like  the  one  contained  in  the 
complaint  before  us  would  not  be  void  for  uncertainty^ 
{KykendaH  r.  Clinton,  3  Kan.,  85;  Atwaier  v.  Sohenck,  9 
Wis.,  160;  Doughiery  v.  Purdy,  18  111.,  206;  BUlings  v. 
Kankakee  Coal  Co.,  67  Id.,  489;  Kile  v.  Yellowhead,  80 
Id.,  208 ;  Smith  v.  Crawford,  81  Id.,  296 ;  Russell  v. 
Sweezey,  22  Mich.,  235.) 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  district  court  must  be 

Affibmeb. 


The  other  judges  concur. 
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35    240 

iUS?  John  T.  Bell  et  al.  v.  George  P.  Paui*. 

35    ZiO 
44    885 

35    340  [FiLBD  SBPTEUBKB  31,  1892.1 

52    344  "^ 

1.  Principal  and  Surety:  Buildbb's  Bond:  LiABiLrrr  or 
SUBETT.  A  contractor  entered  into  a  written  agreement  with 
the  owner  to  famish  all  materials  and  erect  for  him  a  building 
in  accordance  with  certain  plans  and  specifications,  and  deliTcr 
the  same  free  from  all  liens  for  labor  or  materials ;  and  the  con- 
tract further  provided  that  the  contractor  was  to  leceiye  there- 
for a  stipulated  sum,  payable  as  the  work  progressed,  on  the 
estimates  of  the  architect,  leas  fifteen  per  cent,  which  was  to  be 
retained  by  the  owner  until  the  expiration  of  ninety  days  from 
the  completion  of  the  work,  and  then  was  payable  only  in  the 
event  that  there  were  no  liens  upon  the  property  for  labor  or 
materials  supplied  through  the  contractor.  A  bond  was  givon 
by  the  contractor,  with  sureties,  to  complete  the  building  accord- 
ing to  the  contract,  and  turn  the  same  over  to  the  owner  dis- 
charged of  all  liens.  Payments  were  made  to  the  contractor 
without  the  consent  of  the  sureties,  during  the  progress  of  the 
work,  without  estimates  of  the  architect,  and  in  excess  of  eighty- 
five  per  cent  of  the  contract  price.  In  an  actidh  on  the  bond  it 
was  heldf  that  the  sureties  were  discharged  from  liability. 

12.  Damages.  Hddy  That  the  tenth  instruction  to  the  jury  did  not 
correctly  state  the  j'ule  of  damages  in  an  action  upon  the  bond. 

Error  to  the  district  court  for  Douglas  countj.  Tried 
below  before  Doane,  J. 

Kennedy  &  Learned^  for  plaintiffs  in  error: 

Surety  may  stand  on  terms  of  his  contract,  and  if 
tnaterial  variation  be  made  tiierein,  without  his  consent, 
he  will  be  discharged.  (£j*ennan  v.  Clark,  29  Neb.,  385; 
Simonson  v,  Thori,  31  Minn.,  861;  Miller  v.  Stewarl,  9 
Wheat  [U.  S.],  703;  Judah  v.  Zimmerman,  22  Ind.,  392; 
Doraey  v,  McGee,  30  Neb.  657.)  The  per  Oinium  fund  to  be 
retained  under  a  building  contract  is  to  indemnify  defend- 
ant in  error  against  loss  in  case  of  failure  of  builder  to 
complete  contract,  as  well  as  a  protection  to  sureties  on 
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builder^s  bond ;  and  defendant  in  error's  failure  to  retain 
tbe  fund  released  the -sureties  on  the  builder's  bond.  {8t. 
Mary's  College  v.  Meagher ^  11  S.  W.  Rep.  Ky.,  608;  Caloert 
V,  Lomdon  Dock  Co.^  2  Keen  [Eng.],  639 ;  Bragg  v.  Shain, 
49  Cal.,  131 ;  Ryan  v.  Ihisteea,  14  111.,  20;  Dullaghan  v. 
Fttch,  42  Wis.,  682.) 

Mahoneyf  Minahan  &  Smyth,  contra,  cited:  Starr  r, 
Blanter,  76  la.,  366;  Ryan  v.  Mmion,  65  Tex.,  268; 
J^ascault  V,  Cochran,  34  Fed.  Rep.,  368 ;  Casey  v.  Gunin, 
29  Mo.  App.,  14;  Hamev.  Dambach,  4  Pa.  County  Ct. 
Jlep.,  633;  Hagood  v.  Blythe,  37  Fed.  Rep.,  249;  Board 
iSefc.  Drs.  v.  Judice,  2  So.  Rep.  [La.],  792. 

NOBVAL,  J. 

This  is  an  action  by  George  P.  Paul  against  Norling  & 
Reynolds,  as  principals,  and  John  T.  Bell  and  Ed.  L.  Howe, 
«s  sureties,  on  a  certain  building  contract  bond.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff  below  in  the 
Bum  of  $1,418.86.  A  motion  for  a  new  trial  having  been 
filed  by  the  defendants  the  plaintiff  filed  a  remittitur  for 
)1 22.36,  whereupou  the  court  overruled  the  motion  for  a 
new  trial,  and  rendered  judgment  in  plaintiff's  favor  for 
the  sum  assessed  by  the  jury,  less  the  amount  of  said  re- 
mittUur,  The  sureties  bring  the  cause  into  this  court  for 
review  by  petition  in  error. 

A  brief  statement  of  the  facts  will  assist  in  a  proper 
understanding  of  the  questions  presented.  On  the  30th 
day  of  April,  1887,  Norling  &  Reynolds,  contractors  and 
builders,  entered  into  a  written  contract  with  George  P. 
Paul,  by  which  they  agreed  to  furnish  all  materials  and 
j.erform  all  the  labor  necessary  to  build,  finish,  and  com- 
plete in  good,  fir^t-class  and  workmanlike  manner,  for  said 
Paul,  in  the  city  of  Omaha,  to  his  complete  satisfaction,  a 
frame  dwelling,  plumbing  and  heating  excepted.  The 
material  was  to  be  furnished  and  the  labor  performed  under 
19 
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(he  supervision  aud  direction  of  George  L.  Fisher,  architect^ 
and  in  accordance  with  the  plans  and  specifications  prepared 
by  him.  The  contractors  were  to  receive  the  sum  of 
$3,465,  which  was  payable  as  the  work  progressed,  on  the 
estimates  of  the  architect,  which  were  to  be  based  on  the 
value  of  the  work  performed  and  material  furnished,  and 
the  amount  of  each  estimate  was  to  be  paid,  less  fifteen  per 
cent,  which  was  to  be  retained  until  the  expiration  of  ninety 
days  from  the  completion  of  the  work  and  its  acceptance- 
by  the  arcliitect  and  owner,  and  it  was  then  to  be  payable- 
only  in  the  event  that  there  were  no  liens  upon  the  property 
for  laborer  materials  supplied  through  the  oontractors.  It 
was  also  stipulated  in  the  contract  that  should  Norling  & 
Reynolds,  at  any  time  during  the  progress  of  the  work^ 
refuse  or  neglect  to  supply  sufficient  materials  or  workmen,, 
or  cause  any  unreasonable  suspension  or  neglect  of  the- 
work,  or  fail  or  refuse  to  comply  with  any  of  their  agree^ 
ments  in  said  contract  contained,  then  said  Paul  was  to  have 
the  right  and  power  to  enter  upon  and  take  possession  of 
said  premises,  and  provide  materials  and  workmen  suffi- 
cient to  finish  the  work,  after  giving  forty-eight  hours'  no-*^ 
tice  in  writing.  The  expense  of  said  notice  and  the  oosta 
of  finishing  the  work  were  to  be  deducted  from  the  contract 
price.  It  was  further  provided  that  the  contractors  should 
give  a  bond  in  the  sum  of  $1,200  for  the  faithful  perform* 
ance  of  the  contract,  and  to  complete  the  work  at  time 
specified,  and  turn  over  the  building  free  from  all  incum* 
brances  or  liens  for  labor  or  material. 

On  the  3d  day  of  May,  1887,  the  bond  in  suit  was  exe« 
cuted,  which  contained  the  following  condition:  "Now  if 
said  Norling  <&  Reynolds  furnish  all  material  and  perform 
all  labor  in  connection  with  said  building  as  per  said  plans 
and  specifications  and  contract,  and  turn  over  said  building 
free  from  liens  for  labor  or  materials  furnished  through 
said  Norling  &  Reynolds,  then  these  presents  to  be  void^ 
othecwise  to  be  of  full  force  and  effieot.*' 
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Work  was  oommenced  nndet  the  contract  in  the  month 
of  May,  and  on  the  3d  day  of  September,  1887,  the  eon- 
tractors,  after  having  partially  completed  the  building, 
either  abandoned  the  contract  or  were  excluded  from  the 
completion  of  the  same  by  the  owner,  whereupon  said  Paul 
finished  the  job,  paying  for  materials  and  labor  used  in 
completing  the  building  the  sum  of  $421.43.  It  also 
appears  that  the  owner  paid  the  contractors  during  the 
progress  of  the  work,  prior  to  the  alleged  abandonment, 
$2,422.50,  and  after  which  he  paid  about  |2,500  without 
estimates,  on  orders  of  the  contractors  given  to  the  mechan- 
ics who  had  worked  under  Norling  &  Reynolds,  and  to  the 
persons  who  had  furnished  them  materials  for  the  erection 
of  the  building.  The  cost  of  the  structure  exceeded  the 
contract  price  in  nearly  the  sum  of  $1,900. 

It  is  insisted  that  the  contractors  were  prevented  from 
completing  the  building  by  the  owner  taking  possession 
thereof  and  excluding  them  therefrom ;  therefore  the  sure- 
ties were  discharged  from  all  liability  on  the  bond.  The 
question  was  fairly  submitted  to  the  jury,  whether  Norling 
4&  Reynolds  voluntarily  abandoned  the  work  and  refused 
to  proceed  with  the  same,  or  whether  they  were  prevented 
from  so  doing  without  their  consent,  by  Mr.  Paul  assuming 
the  control  of  the  building  and  the  completion  of  the  same, 
and  they  found  that  the  contractors  voluntarily  abandoned 
the  work.  We  think  the  testimony  justified  the  finding. 
The  reason  they  did  not  finish  the  job  was  because  the 
architect  declined  to  give  an  estimate  on  September  3, 1887. 
The  fact  that  one  was  refused  ftirnished  no  valid  excuse  to 
the  contractors  to  abandon  the  contract  and  refuse  to  com- 
plete the  building,  even  had  they  been  entitled  to  an  esti- 
mate. Until  one  was  furnished  the  owner  was  not  obliged 
to  pay ;  that  is  clear;  nor  was  his  failing  so  to  do  any  jus- 
tification for  their  abandonment  of  the  job. 

Counsel  urge  that  the  sureties  are  not  liable  because  pay- 
ments were  made  the  contractors  in  violation  of  the  terms 
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of  the  coDlract.  It  is  uncontradicted  that  the  sum  of  $300 
was  paid  Norling  &  Reynolds  on  May  21,  1887,  without 
nu  estimate  of  the  architect;  the  first  estimate  of  the  archi- 
tect was  not  furnished  until  seven  days  later.  The  defend- 
ant in  error  contends,  and  such,  we  think,  is  the  proper 
inference  to  be  drawn  from  the  evidence,  that  this  sum  was 
advanced  to  or  loaned  the  contractors  with  the  understand- 
ing that  the  same  should  be  refunded  when  the  first  estimate 
was  made;  that  on  May  28  the  architect  gave  an  estimate 
certifying  that  the  contractors  were  entitled  to  a  payment 
of  $600,  less  fifteen  per  cent.  The  $300  previously  ad- 
vanced was  then  deducted  therefrom,  and  there  was  paid 
Norling  &  Reynolds,  under  the  estimate,  $210,  and  no 
more.  We  do  not  yield  assent  to  the  proposition  that  the 
advancement  of  the  $300,  under  the  circumstances,  released 
the  sureties.  It  was  not  in  fact,  nor  in  law,  a  payment 
upon  the  contract,  but  a  mere  loan  of  that  amount  of  money, 
until  an  estimate  was  obtained,  which  did  not  in  any  man- 
ner violate  the  contract  or  discharge  the  sureties.  But 
payments  were  made  contrary  to  the  provisions  of  the  con- 
tract. It  is  conceded  by  both  parties  that  but  six  estimates 
were  given  by  the  architect,  which  amounted  in  the  a^re- 
gate  to  $2,860,  less  the  fifteen  per  cent  reserved  by  the 
contract,  or  $2^422:60  net.  The  last  estimate  bears  date 
August  13,  1887.  The  proof  shows  that  on  September  3, 
Norling  &  Reynolds  applied  to  the  architect  for  a  further 
estimate,  which  was  refused,  and  no  other  estimate  was  ever 
given;  yet,  notwithstanding  this,  the  defendant  in  error 
subsequently  disregarded  the  terms  of  the  contract  by  ac- 
cepting and  paying  orders  drawn  on  him  by  the  contractors 
in  favor  of  different  parties,  for  materials  furnished  and 
labor  performed  in  the  erection  of  the  building,  amounting 
to  several  hundred  dollars,  without  the  consent  of  the  sure- 
ties, so  that  the  entire  contract  price,  and  more,  was  paid 
to  the  contractors,  counting  the  amounts  paid  on  their  orders 
without  estimates.     By  the  contract  fifteen  per  cent  was  to 
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be  retained  by  Mr.  Paul  and  was  not  to  be  paid  over  by 
him  until  after  the  building  was  completed,  and  was  then 
payable  only  in  the  event  that  there  were  no  liens  filed  for 
labor  performed  or  materials  furnished.  The  provision  of 
the  contract  relating  to  the  retention  of  the  fifteen  per  cent 
was  intended  as  a  protection  of  both  Mr.  Paul  and  the 
sureties  upon  the  bond.  It  constituted  a  fund  in  the  hands 
of  Mr.  Paul,  with  which  to  pay  off  and  discharge  any  liens 
that  might  be  filed  against  the  building,  and  the  sureties 
had  a  right  to  insist  that  the  fund  thus  created  should  be 
retained^  and  that  payments  should  be  made  according  to 
the  contrnct.  The  failure  of  the  defendant  in  error  to  re- 
tain the  fifteen  per  cent  released  the  sureties.  {Bragg  v. 
Shain,  49  Cal.,  131;  St,  Mdry^a  College  v.  Meagher,  118. 
W.  Rep.  [Ky.],  609.) 

It  is  insisted  that  the  stipulation  of  the  contract  relating 
to  payments  on  estimates  has  reference  only  to  payments 
made  to  the  contractors.  Granted ;  but  how  does  that  af- 
feet  the  defendant  in  error?  Numerous  payments  were 
made  without  estimates,  on  orders  given  by  the  contractors 
on  Mr.  Paul.  The  payment  of  these  orders  by  the  drawee 
was,  in  effect,  a  payment  to  the  contractors.  Nor  is  it 
material  that  the  orders  were  given  and  paid  after  it  is 
claimed  the  work  was  abandoned  by  Norling  &  Reynolds; 
that  they  had  violated  the  contract  did  not  justify  the  other 
party  to  disregard  the  provisions  written  therein  on  his 
part  to  be  performed.  A  party  who  seeks  to  enforce  a 
contract  must  not,  himself,  have  been  guilty  of  a  breach 
thereof. 

Objections  are  made  to  several  paragraphs  of  the  charge 
of  the  court,  but  one  of  which  we  will  notice,  and  that  re- 
lates to  the  tenth  instruction,  which  reads  as  follows: 

'^  If,  under  the  testimony  adduced  upon  the  trial  and  the 
instructions  above  given  you,  you  shall  find  for  tlie  plaint- 
iff, you  will  assess  as  his  damages  such  amount  as  the  tes- 
timony shows  he  was  obliged  to  and  did  expend  in  the 
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payment  and  discharge  of  obligations  which  bad  been  in- 
curred by  the  contractors  for  work  performed  and  materials 
furnished  for  the  erection  of  tlie  building  and  which  were 
actually  applied  to  that  purpose,  and  for  which  the  persons 
performing  the  work  or  furnishing  the  materials  would  be 
entitled  to  a  lien  upon  the  building  for  such  amounts,  and 
which  had  not  been  paid  by  the  contractors.  But  in  no 
event  can  you  return  a  greater  amount  in  your  verdict  than 
the  penalty  of  the  bond,  to-wit,  $1,200,  with  interest  on 
such  amount  at  the  rate  of  seven  per  cent  per  annum  from 
the  commencement  of  this  action." 

This  instruction  is  clearly  erroneous,  in  that  it  fails  to 
state  the  true  rule  of  damages.  By  it  the  jury  were  told 
to  allow  the  plaintiff  the  amounts  paid  in  liquidation  of 
claims  for  labor  performed  and  materials  furnished  under 
the  contract  for  the  construction  of  the  building,  instead  of 
limiting  the  recovery  to  the  amount  paid  in  settlement  of 
liens  against  the  property.  The  extent  of , the  obligation 
of  the  sureties  was  that  the  contractors  should  complete  the 
building  and  turn  over  the  same  to  the  owners  '^free  from 
liens  for  labor  or  materials  furnished  through  Norling  & 
Beynolds."  Further  than  this,  they  did  not  undertake  or 
promise. 

It  is  admitted  that  only  one  lien  was  filed  against  the 
building,  which  was  on  a  claim  for  $358.80,  for  brick 
furnished  by  one  Thomas  Murry,  yet  the  judgment  was  for 
$1,296.50,  the  full  penalty  of  the  bond,  with  interest  It 
is  quite  immaterial  that  the  amount  paid  by  Mr.  Paul  was 
justly  due  for  labor  performed  and  materials  supplied  in 
the  construction  of  the  building.  As  liens  therefor  had 
not  been  filed,  the  payment  was  entirely  voluntary.  Plaint- 
iffs in  error  did  not  obligate  themselves  that  the  contractors 
should  pay  for  all  labor  and  materials,  only  that  the  build- 
ing should  be  delivered  to  the  owner  free  from  all  liens. 
Sureties  are  not  bound  beyond  the  terms  of  their  engage- 
ments. 
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For  the  reasons  stated,  the  judgment  is  reversed  and  the 
fsause  remanded  for  further  prooeediugs. 


Revebsed  and  remanded. 


The  other  judges  concur. 


^,  ;,.,..  V 


Jaoob  V.  CoNSAiTL  ET  AL.  V.  Franb:  L.  Sheldok. 

[FiLBD  SePTEMBSB  21, 1802.] 

1.  Proceeding  in  Error:  Joint  Judomxnt:  Dkfbct  or  Pas- 
ties: Waivkk.  While  nil  the  parties  to  a  joint  jad)(meDt  that 
is  soQghi  to  be  reviewed  by  this  ooart  by  a  petition  in  error  shonld 
be  made  parties  herein,  yet,  where  the  canse  is  submitted  to  this 
court  on  its  merits,  and  no  objection  is  interposed,  that  there  is 
a  defect  of  parties  until  after  such  submission,  it  will  be  taken 
to  oooatitute  a  waiver  of  the  absence  of  proper  parties. 

Ik  Pleadings:  Allsoations  Taken  as  Tbub  Uklbbs  Dbnixd. 
Every  material  allegation  o(  ndw  matter  in  a  pleading  not  de- 
nied by  the  answer  or  reply,  for  the  purposes  of  the  action  is  to 
be  taken  as  true. 

Z.  Proof  of  Admitted  Facts :  Habmlv>8  Eebob.  The  admi^ 
sion  of  testimony  to  prove  a  fact  admitted  by  the  pleadings  is 
error  without  prejudice,  for  which  a  Judgment  will  not  be  re- 
Tersed. 

<  Introduction  of  Evidenoe :  Obdbb  Discbetionabt.  The 
order  in  which  a  party  shall  introduce  his  testimony  rests  in  the 
discretion  of  the  presiding  judge. 

4k  Building  Contract:  Measube  of  Damages  fob  Bbbach. 
Where  a  building  is  not  erected  within  the  time  limited  by  the 
building  contract  through  the  default  or  neglect  of  the  contractor, 
the  owner  is  entitled  to  recover  his  damages  thereby  sustained. 
In  such  case  it  is  not  error  for  the  owner  to  prove  that  the  build- 
ing had  been  leased  for  a  stipulated  sum  and  that  the  tenant  was 
to  take  possession  as  soon  as  the  work  was  completed,  when  it  is 
shown  that  the  reasonable  rental  Talue  exceeded  the  amount  of 
rent  reserved  by  the  lease. 

6b  Credibility  of  Witness:  How  Tested.  It  is  competent 
to  show  on  crois-examiuation  of  a  witness  that  he  is  hostile  or 
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unfriendly  towards  one  of  the  parties,  and  if  he  deny  sndi  lact^ 
it  is  proper  to  contradict  him  by  proving  his  declarations  or 
statements  made  ont  of  conrt.  Snch  evideDC^,  to  be  admissible, 
mnst  tend  to  show  that  ihe  witness  entertains  such  hostility  ai 
the  time  of  the  trial. 

7.  :  :  BiscBBTioir  of  Trial  Ooubt.    The  extent  to 

which  a  witness  may  be  cross^zumined  for  the  purpose  of  show* 
log  his  bias  is  within  the  discretion  of  the  trial  ooart,  and  nnless 
there  has  been  an  abase  of  discretion  the  judgment  will  not  be- 
TSTersed. 

8,  Excluded  Testimony:  Adhittino  Cubes  Ebbob.    Where 

o£fered  testimony  is  exclnded,  the  error,  if  any,  is  cored  by  the- 
snbseqnent  admission  of  the  same  evidence. 

0.  BiLilding  Contract:  SuBBTiaB  on  Bond.  A  bnilding  contract 
contained  a  piovision  to  the  effect  that  the  owner,  during  the 
progress  of  the  work,  might  make  changes  or  alterations  in  tha 
plans  of  the  boilding,  and  that  the  making  thereof  shonld  not 
avoid  the  contract.  In  an  action  npon  the  contractor's  bond  ii 
was  held  that  the  making  of  reasonable  changes,  which  did  not 
materially  increase  the  costs  of  the  building  beyond  the  contract 
price,  will  not  release  the  sureties. 

lOt  ;  — .     A  surety  cannot  urge  the  default  of  his  princi* 

pal  as  a  ground  for  discharge  from  his  obligation. 

11«  :  Changs  in  Plan&    When  the  plans  and  specifications 

for  a  building  are  changed  after  the  contract  is  signed,  without 
the  knowledge  or  consent  of  either  of  the  parties,  the  same  will 
not  vitiate  the  contract 

1%  Instructions.  Hddy  That  there  is  no  reversible  error  In  tha 
charge  of  the  conrt,  and  that  the  instructions  requested,  which 
were  not  given,  were  properly  refused. 

Error  to  the  district  cx}urt  for  Lancaster  county.  Tried 
below  before  Chapman,  J. 

Charles  0.  WhedoUy  for  plaintiffs  in  error. 

Pound  &  Burr,  contra. 

Norval,  J. 

Jacob  V.  Consaul,  a  contractor  and  builder,  entered  into 
two  contracts  with  the  defendant  in  error  for  the  construe*^ 
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tion  of  two  buildings.  For  the  faithful  performance  of 
said  contracto  Consaul  entered  into  two  bonds,  in  the  sum 
df  $5,000  each,  with  Palmer  Way,  Charles  C.  Munson,. 
and  Zehmng  &  Henkle  as  8ure£ies.  The  action  is  on  these 
bonds.  There  was  a  verdict  in  the  lower  court  in  favor  of 
Sheldon  for  $3,000,  (tnd  a  joint  judgment  was  rendered 
thereon  against  all  the  defendants  below  for  the  amount 
ibnod  bj  the  jury*.  The  plaintiffs  in  error  excepted,  and 
brought  the  proceedings  here  for  review  upon  njyperous 
assignments  of  error. 

The  cause  was  submitted  to  this  court  on  March  18^ 
1891,  by  written  stipulation  of  the  parties,  upon  printed 
briefe  filed  on  the  merits.  Subsequently  the  defendant  in 
error  filed  a  motion  to  dismiss  the  petition  in  error  for  the 
want  of  proper  parties.  Before  passing  to  the  errors  as- 
signed, we  will  consider  the  question  raised  by  the  motion 
to  dismiss. 

•It  is  insisted  that  Elmer  E.  Henkle  was  not  made  a 
party  to  the  proceedings  in  error,  and  that  he  has  not  made 
any  appearance  in  this  court  While  his  name  is  given  in 
the  title  of  the  cause  in  the  petition  in  error  as  one  of  the 
plaintiffs  in  error,  it  fully  appears  from  the  body  of  the 
pleading  that  Munson,  Way,  Zehrung,  and  Consaul  alone 
are  seeking  a  reversal  of  the  judgment.  The  affidavit  of 
Mr.  Henkle,  filed  in  support  of  the  motiou,  discloses  that 
the  proceedings  in  error  were  instituted  and  carried  on 
without  his  knowledge  or  consent ;  that  he  never  author- 
ized any  person  to  appear  for  him  in  this  court,  and  never 
consented  to  be  a  party  plaintiff  or  defendant,  but  that  his 
name  was  inadvertently  inserted  in  the  petition  in  error. 
Mr.  Henkle,  being  one  of  the  defendants  in  the  joint  judg- 
ment sought  to  be  reversed  by  these  proceedings,  should 
have  been  made  a  party,  either  as  plaintiff  or  defendant. 
It  has  been  held,  and  we  think  rightly,  that  when  all  par- 
ties  to  a  joint  judgment  have  not  been  made  parties  to  the 
proceedings  in  error  brought  to  reverse  such  judgment  the 
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defendant  may  have  the  same  dismissed.  (  WiAfv.  Mwrphy^ 
21  Neb.,  472;  Hendrickson  v.  Sullivan,  28  Id.,  790.) 
While  good  practice  requires  that  all  the  parlies  to  the 
judgment  below  should  be  before  this  court,  it  does  not  fol- 
low that  the  motion  to  dismiss  the  petition  in  error,  made 
at  this  late  day,  should  be  sustained. .  The  parties,  having 
submitted  the  cause  on  its  merits,  waived  the  objection 
that  there  is  a  defect  of  parties.  Such  a  defect  is  waived 
unless  it  is  taken  advantage  of  before  the  submission  oi 
(he  case  upon  the  record  of  the  court  below.  Had  the  ob- 
jection been  timely  made,  the  ruling  upon  the  motion 
might  have  been  different,  but  not  having  interposed  the 
same  until  so  late  a  date  in  the  proceedings  the  motion  to 
dismiss  is  overruled. 

The  first  error  assigned  in  (he  Itrief  of  counsel  for  |il:itnt- 
iffs  in  error  is  leased  U|)on  the  ruling  of  the  trial  cmiri  in 
admitting  certain  testimony  of  the  witness  E.  E.  Hcnkh'. 
The  defendant  Zehrung,  in  his  answer,  denicil  that  he  evv/ 
dgned  or  authorized  any  person  to  sign  for  him  the  bonds 
in  suit,  and  avers  that  he  and  Henkle,  at  the  time  said 
bonds  were  executed,  were  partners  in  the  hardware  busi- 
ness in  the  city  of  Lincoln,  under  the  firm  name  of  Zehrung 
<&  Henkle;  and  that  Henkle  had  no  right  or  authority  to 
sign  the  firm  name  to  said  bonds,  and  that  said  Zehrung 
never  at  any  time  assented  thereto.  The  plaintiff,  for 
reply,  denied  each  and  every  allegation  in  said  answer  con- 
tained. Henkle,  in  his  amended  answer,  admits  that  he 
signed  the  firm  name  to  the  bonds,  and  alleges,  in  substance, 
among  other  things,  that  such  signing  was  within  the  scope 
of  the  partnership,  and  that  Zehrung  was  fully  apprised  of 
the  fact,  and  ratified  the  same.  Ui>on  the  trial  Mr.  Henkle 
testified,  in  effect,  over  the  objection  of  Zehrung,  that  lie 
signed  the  name  of  his  firm  to  the  bonds;  that  when  the 
same  was  signed  M! r.  Zehrung  was  in  Colfax,  Iowa,  and  on 
his  return  to  Lincoln  a  short  time  afterwards  witness  in- 
formed Zehrung  of  the  fact  of  the  signing  and  that  the  ob- 
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ject  and  purpose  in  so  doing  was  to  secure  to  the  firm  Con- 
sauPs  patronage;'  that  Zehning  thereupon  acquiesced  in  what 
his  partner  had  done,  and  the  firm  thereafter  continued 
to  furnish  materials  to  Consaul  under  said  arrangement 
and  oollected  pay  for  the  same.  As  the  pleadings  stood, 
the  testimony  of  the  .witness  Hei^kle,  to  which  objection 
was  made,  was  unnecessary.  The  allegations  in  Henkle's 
amended  answer  were  not  controverted  by  any  other  plead- 
ing filed  in  the  case;  therefore,  for  the  purposes  of  the  trial, 
it  must  be  taken  as  true  that  Zehrung  acquiesced  in  and 
ratified  the  signing  of  the  firm  name  to  the  bonds.  Al- 
though the  introduction  of  testimony  on  that  branch  of  the 
case  was  not  necessary,  its  admission  was  not  prejudicial 
error. 

(Xigection  is  made  because  the  court  permitted  defendant 
in  error  to  introduce  in  evidence  the  record  of  mechanics' 
liens  which  had  been  filed  against  the  property,  before  he 
had  shown  the  amount  due  on  the  liens,  or  the  amount  he 
had  paid  to  discharge  the  same.  While  it  is  true  that  it 
was  indispensable  that  the  plaintiff  should  prove  the 
amounts  due  on  these  liens  and  the  sum  paid  out  by  him 
to  satisfy  and  discharge  thesame,  it  is  unimportant  whether 
such  proof  was  introduced  before  or  after  the  liens  were 
put  in  evidence.  After  the  liens  were  received  in  evidence, 
the  amount  due  on  each  and  the  amount  paid  by  the  plaint- 
iff below  to  satisfy  the  same,  were  amply  proven.  This  was 
sufficient.  The  order  in  which  !|  party  shall  introduce  his 
testimony  is  discretionary  with  the  trial  court. 

The  objection  that  copies  of  the  records  of  the  liens,  as 
well  as  the  original  liens,  were  permitted  to  be  received  in 
evidence  is  without  merit.  Plaintiffs  in  error  were  not  in 
•the  least  prejudiced  thereby. 

Defendant  in  error  testified  that  about  the  time  the  con- 
tract was  let  he  rented  one  of  the  buildings  erected  by 
Consaul,  known  as  the  Windsor  Block,  to  one  Criley  for  a 
term  of  years  at  fSdO  a  month,  and  that  the  lessee  was  to 
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take  possession  the  first  of  October,  the  time  specified  in 
the  building  contract  for  the  completion  of  the  work,  but 
that  he  was  unable  to  do  so  until  the  following  Marcfa^ 
owing  to  the  fact  that  the  building  was  not  finished  until 
that  time.  This  testimony  was  at  the  time  objected  to  by 
the  defendants.  The  purpose  of  .its  introduction  was 
to  show  that  plaintifi^  had  been  damaged  by  reason  of  the 
non-completion  of  the  building  according  to  the  terms  of 
the  contract.  Testimony  of  what  the  building  had  been 
rented  for  was  pertinent^  as  bearing  upon  the  question 
of  damages,  especially  when  followed  by  other  testimony, 
as  was  done  in  this  case,  showing  that  the  reasonable  rental 
value  of  the  building  was  more  than  Criley  had  agreed  to 
pay.  The  fact  that  the  lease  was  in  writing  did  not  make 
oral  testimony  of  the  fact  of  the  leasing,  and  the  amount 
of  rent  to  be  paid,  incompetent.  Plaintiff'  having  leased 
the  property  for  less  than  its  fair  rental  value,  he  could 
only  claim  as  damages  the  amount  he  leased  the  same  for 
during  the  time  the  tenant  was  kept  out  of  possession 
through  the  fault  of  the  contractor. 

William  Gray,  the  architect  who  drew  the  plans  and 
specifications  for  the  buildings,  was  sworn  as  a  witness  on 
behalf  of  the  plaintiff^  below.  It  is  now  claimed  that  the 
court  erred  in  refusing  to  allow  him  to  answer  certain 
questions  propounded  to  him  on  cross-examination.  After 
having  testified  on  such  examination  that  he  had  felt  un- 
friendly towards  the  defendant  Consaul  at  times,  but  had 
no  such  feelings  at  the  time  of  the  trial,  he  was  asked,. 
''Did  you  have  a  conversation  with  the  defendant  James 
V.  Consaul,  Charles  P.  Larson,  and  one  Hall  in  front  o' 
the  State  National  Bank  of  Lincoln,  about  the  last  ol 
June,  1887;  I  think  his  name  was  W.  J.  Hall?"  Wit- 
ness answered,  "  I  don't  remcml)er  the  man ;  I  can't  placo 
him,  but  so  far  as  the  other  two  men  are  concerned  I  might 
have;  I  would  not  say  that  I  did  not.''  He  was  after 
wards  asked  on  cross-examination  the  following  questions: 
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Q.  Did  you  at  that  time  and  place,  after  Mr.  Consaul 
liad  left  tHe  party  and  before  he  got  out  of  eighty  say  to 
Larson  in  the  pr&:cnoe  of  Hall,  referring  to  Consaul, 
"**  There  goes  a  man  IMl  do  up,  by  Grod*'? 

Q.  Did  you  say  to  Charles  P.  Larson  in  your  office,  in 
the  city  of  Lincohi,  state  of  Nebraska,  in  July,  1887,  in 
speaking  of  the  defendant  Consaul,  you  would  do  Consaul 
up  so  bad  he  would  never  do  any  more  work  in  Lincoln? 

Q.  Did  you  say  to  Charles  P.  Larson  at  your  office  in 
June,  1887,  after  the  contract  had  been  let  to  Consaul,  that 
Consaul  had  taken  advantage  of  Sheldon,  and  that  you 
^ould  get  even  with  Consaul  ? 

Q.  Did  you  say  to  Charles  P.  Larson  in  front  of  the 
Appelget  block,  on  Twelfth  street  in  the  city  of  Lincoln, 
between  P  and  Q  streets,  in  December,  1887,  about  the 
15th,  in  reply  to  a  question  of  Larson'n  as  1o  how  Consaul 
yiras  getting  along,  that  he  paid  no  attention  to  you  and 
that  you  would  let  him  go  ahead  until  he  got  tlirough  and 
then  your  turn  would  come? 

To  each  of  these  interrogatories  counsel  for  plaintiff  ol>- 
jected,  as  incompetent,  immaterial,  and  irrelevant.  The 
objection  was  sustained  and  the  testimony  excluded. 

Subsequently,  the  defendants  called  Mr.  Larson  as  a 
witness,  and  after  having  testified  that  he  had  had  aconver- 
:sation  with  Mr.  Gray  in  front  of  the  State  National  Bank 
building  in  the  presence  of  Hall  in  the  latter  part  of  June, 
1887,  after  Mr.  Consaul  had  left,  the  witness  was  asked  if 
"Gray  did  not  at  that  time  state  to  him,  ''There  goes  a  man 
I  will  do  up,  by  God."  He  was  then  asked  to  state  what 
Mr.  Gray  said  in  that  conversation  in  regard  to  Consaul. 
Se  was  also  asked  if,  in  a  conversation  had  with  Gray  in 
his  office  in  Lincoln,  in  July,  1887,  Gray  did  not  say  that 
lie  would  do  Consaul  up  so  bad  he  would  never  do  any 
more  work  in  Lincoln.  Witness  was  further  interrogated, 
if  in  the  same  conversation  Gray  did  not  say  that  ''Con- 
saul had  taken  advantage  of  Shddon,  and  that  he  [Gray] 
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nvould  get  even  with  Consaul  for  that/'     These  questions 
were  objected  to,  and  the  objections  sustained. 

It  is  now  insisted  that  the  questions  put  to  the  witnesa 
Gray  on  cross-examination  and  those  propounded  to  Mr. 
Larson  were  proper,  and  that  the  court  erred  in  not  allow- 
ing them  to  be  answered.  It  is  no  doubt  true  that,  as  a 
general  rule,  it  is  permissible  to  interrogate  a  witness  io 
cross-examination  as  to  whether  he  is  hostile  or  unfriendly 
to  the  party  to  the  suit  not  calling  him,  or  whether  he  has 
not  expressed  feelings  of  hostility  towards  such  party,  and 
if  he  deny  such  fact,  it  is  proper  to  contradict  him  by  call- 
ing other  witnesses  and  proving  by  them  his  dedarations 
or  statements  made  out  of  court.  And  this  for  the  pur- 
pose of  enabling  the  triers  of  fact  to  judge  of  the  impar- 
tiality of  the  witnesses'  testimony  and  the  weight  to  be 
given  it.  It  does  not,  however,  follow  from  this,  nor  can 
we  yield  assent  to  the  proposition,  that  the  judgment  should 
be  reversed  because  answers  were  not  taken  to  the  questions 
objected  to.  While  it  is  proper  to  prove  the  bias  or  preju- 
dice of  a  witness  by  his  evidence,  given  on  his  cross- 
examination,  the  extent  of  the  examination  is  within  the 
sound  discretion  of  the  trial  court,  and  unless  th^e  has 
been  an  abuse  of  discretion  the  judgment  will  not  be  dis- 
turbed on  account  pf  its  rulings.  The  rule  is  tersely  stated 
in  the  note  to  section  450  of  1  Greenleaf  on  Evidence,  thus:  • 
''The  extent  to  which  a  witness  may  be  cross-examined  as 
to  facts  otherwise  immaterial,  for  the  purpose  of  testing  his 
bias  and  credibility,  is  ordinarily  within  the  discretion  of 
the  court,  no  rule  of  law  being  violated.''  We  take  it  that 
it  must  appear  from  such  examination  that  the  hostility, 
bias,  or  prejudice  of  the  witness  towards  a  party  to  the  suit 
existed  at  the  time  of  the  trial.  {Iligham  v,  Oault^  15 
Hun  [N.  Y.],  383.) 

In  the  case  at  bar  the  record  discloses  that  prior  to 
propounding  the  questions  to  the  witness  Gray,  to  which 
complaint  is  made,  Mr.  Gray  admitted  that  he   had    felt 
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unfriendly  toward  the  defendant  Consanl  at  times,  but 
disclaimed  any  such  feeling  at  the  time  he  gave  his  testi- 
mony. It  also  appears^  by  the  questions  put  to  both  Gray 
and  Larson,  that  it  was  sought  to  prove  the  ill-feeling  of  the 
former  towards  Cousaul  nearly  three  years  prior  to  the 
trial.  Had  the  questions  propounded  l)eeD  answered  and 
such  answei*s  been  most  favorable  to  the  plaintiffs  in  error, 
they  would  have  tended  only  to  prove  what  Mr.  Gray  had 
already  admitted,  that  lie  had  at  times  felt  unfriendly  toward 
Cousaul.  We  are  unable  to  discover  that  plaintiffs  in 
error  were  prejudiced  by  excluding  the  testimony  of  the 
witness  Gray,  or  that  the  court  abused  its  discretion  in 
that  r^ard. 

As  the  questions  propounded  to  Mr.  Gray  were  excluded,, 
there  was  nothing  for  the  witness  Larson  to  contradict,  and 
the  questions  put  to  him  were  properly  overruled.  There 
is  another  reason  why  the  excluding  of  the  testimony  of 
Mr.  Larson  is  not  sufficient  ground  for  reversing  the  judg* 
ment,  and  that  is,  counsel  for  plaintiff  in  error  made  no 
statement  of  what  he  expected  to  prove  by  the  witness. 
Under  the  repeated  holdings  of  this  court  such  a  statement 
was  necessary  in  order  to  obtain  a  review  of  the  action  of 
the  trial  court  in  sustaining  an  objection  to  a  question  pro- 
pounded to  a  party's  own  witness.  {Kearney  Co,  v.  Kenty 
5  Neb.,  227;  Masters  v.  Marsh,  19  Id.,  458;  Mathews  v. 
State,  Id.,  330;  Connelly  v.Edgerton,  22  Id.,  82;  Bui*n» 
V.  CUy  of  Fairmont,  28  Id.,  866.) 

On  page  569  of  the  bill  of  exceptions  appears  an  offer 
made  by  the  defendant  to  prove  by  the  witness  Palmer 
Way,  who  was  then  upon  the  stand,  that  the  first  details 
furnished  by  the  architect  for  the  bases  of  the  bay  windows 
were  incorrect;  that  the  bases  could  not  be  put  on  because  of 
the  defective  details;  that  the  architect  by  reason  thereof  was 
compelled  to,  and  did,  subsequently,  after  the  lapse  of  con- 
siderable time,  furnish  other  details,  and  that  the  delay  of 
the  contractor  in  completing  his  work  was  occasioned  by 
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the  failure  of  the  architect  to  {umish  proper  details.  Tbis 
testimony  was  excluded  and  the  ruling  of  the  court  is  now 
assigned  for  error.  A  sufficient  answer  to  the  objection  is^ 
tliat  the  witness  afterward^  and  before  he  left  the  stand, 
was  permitted  to,  and  did,  testify  fully  upon  that  subject, 
^o  that  the  error  in  the  ruling  complained  of  was  thereby 
cured. 

A  number  of  changes  and  alterations  were  made  in  the 
buildings,  which  increased  the  cost  thereof,  after  the  let- 
ting of  the  contracts  and  the  signing  of  the  bonds.  But 
such  changes  and  alterations  did  not  have  the  effect  to  re- 
lease and  discharge  the  sureties,  for  the  reason  the  contracts 
expressly  provided  that  the  owner  might  make  alterations 
in  the  plans  of  the  buildings  and  that  the  making  of  the 
same  should  not  release  the  sureties.  Each  contract 
contained  this  stipulation:  ^^ Should  the  proprietor,  at 
auy  time  during  the  progress  of  the  work,  require  any 
alterations  of,  deviations  from,  or  additions  in  the  said  con- 
tract, specifications,  or  plans,  he  shall  have  the  right  and 
power  to  make  such  change  or  changes,  and  the  same  shall 
in  no  way  injuriously  affect  or  make  void  the  contract" 
This  provision  was  ample  authority  for  all  changes  and 
alterations  which  were  made  in  the  buildings.  We  must 
not  be  understood  as  claiming  that  the  owner  had  the 
right  to  make  such  changes  as  he  saw  proper,  regardless  ot 
cost  and  the  character  and  extent  of  such  alterations.  The 
changes  and  additions  must  be  reasonable  and  not  materi- 
ally increase  the  cost  of  the  buildings  beyond  the  original 
contract  price.  The  evidence  shows  that  the  alterations 
were  not  unreasonable,  and  that  the  additional  labor  and 
materials  did  not  greatly  exceed  the  value  of  the  work 
called  for  by  the  original  contract,  which  was  omitted. 
Each  of  the  contracts  contained  this  clause:  ''No  new 
work  of  any  description  done  on  the  premises,  or  any 
work  of  any  kind  whatsoever,  shall  be  considered  as  extra, 
unless  a  separate  estimate  in  writing  for  the  same,  before 
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its  oommenoemeDty  shall  have  been  submitted  by  the  con- 
tractor to  the  superintendent  and  the  proprietor,  and  their 
signatures  obtained  thereto,  and  the  contractors  shall  re- 
ceive payment  for  such  work  as  soon  as  it  is  done.  In  case 
of  days'  work,  statement  of  the  same  must  be  delivered  to 
the  proprietor,  at  the  latest,  during  the  week  following  that  in 
which  the  work  may  have  been  done,  and  only  such  days' 
work  and  extra  work  will  be  paid  for  as  such  as  agreed  on 
-and  authorized  in  writing/'  Complaint  is  made  because  the 
above  provision  was  disregarded.  Obviously  said  stipu- 
lation was  inserted  in  the  contracts  solely  for  the  protection 
-of  the  defendant  in  error  and  a  compliance  therewith  he 
tnight  waive.  It  was  made  the  duty  of  the  contractor  to 
make  and  submit  estimates  of  all  new  work  to  the  superin- 
tendent and  the  owner,  and  the  sureties  cannot  be  heard  to 
urge  the  failure  of  their  principal  to  comply  with  the  terms 
of  the  contract  on  his  part  to  be  performed,  as  a  reason  why 
they  should  be  released  from  liability  on  the  bonds.  To 
do  so  would  be  to  permit  them  to  take  advantage  of  the 
•default  of  their  principal,  which  would  be  cdntrary  to  l^al 
rules. 

From  the  testimony  it  appears  that  the  word  ''glased" 
was  written  on  the  plans  of  the  Sheldon  block,  after  the 
contract  was  let,  without  the  knowledge  or  consent  of  Con- 
saul or  his  sureties,  thus  indicating  that  glazed  doors  were 
to  be  used.  The  word  was  written  on  the  plans  by  one 
F.  C.  Fisk,  an  employe  in  the  office  of  the  arcliitect  Gray, 
which  he  testified  was  done  at  the  direction  of  Mr.  Gray, 
for  convenience,  so  that  the  specifications  and  plans  might 
agree.  The  writing  of  the  word  ''glazed  "  on  the  plans  did 
not  affect  the  validity  of  the  contract,  nor  discharge  the 
sureties  from  their  obligation,  for  the  very  good  reason  that 
it  nowhere  appears  in  the  testimony  that  Sheldon  author- 
ized or  directed  the  writing  of  the  word,  or  that  it  was  in- 
serted with  his  knowledge  or  consent.  Again,  the  plaintifis 
in  error  were  not  injured  by  thus  changing  the  plans,  for 
20 
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the  reason  that  the  word  '^glazed ''  appeared  in  the  specific 
cations  at  the  time  the  contract  was  entered  into.  The 
plans  and  specifications  were  parts  of  the  contract  of  the 
parties  and  were  to  be  construed  together.  The  contract  * 
expressly  provided  ''  that  the  specifications  and  drawings 
are  intended  to  co-operate,  so  that  any  works  exhibited  in 
the  drawings,  and  not  mentioned  in  the  specifications,  or 
vice  versa,  are  to  be  executed  the  same  as  if  mentioned  in 
the  specifications  and  set  forth  in  the  drawings^  to  the  true 
intent  and  meaning  of  the  said  drawings  and  specifications.'^ 
Under  tliis  stipulation,  as  the  specifications  called  for 
^' glazed^'  doors,  the  contractor  was  required  to  furnish 
such,  although  they  were  not  called  for  by  the  plans.  So 
that  the  writing  of  the  word  complained  of  on  the  plans 
was  not  such  an  alteration  as  rendered  the  contract  void. 
The  rights  of  the  parties  were  not  thereby  in  the  least 
changed. 

Objection  is  made  to  the  giving  by  the  court  of  an  oral 
instruction  to  the  jury  during  the  progress  of  the  trial.  The 
bill  of  exceptions  shows  that  immediately  after  the  ques- 
tions had  been  put  to  the  witness  Larson,  to  which  we 
have  already  referred  in  this  opinion,  the  court  orally  gave 
this  direction  to  the  jury:  '^ The  court  instructs  the  jury 
to  disr^ard  this  testimony  entirely  on  this  point.''     It  is 
insisted  that  the  court  can  no  more  instruct  the  jury  orally 
during  the  introduction  of  testimony  than  it  can  chai^ 
the  jury  orally  after  the  testimony  is  in.     It  is  not  neoes- 
sary  to  determine  whether  or  not  the  above  direction  of 
the  court  was  in  violation  of  the  statute  which  requires  all 
instructions  to  be  reduced  to  writing,  for  it  is  plain  that 
the  oral  instruction  was  not  prejudicial.     The  court  had 
refused  to  permit  the  witness  Larson  to  answer  all  ques* 
tions  put  to  him  regarding  threats  alleged  t9  have  been 
made  by  Mr.  Gray,  so  there  was  no  testimony  before  the 
jury  on  that  subject  to  be  considered. 

Several   instructions   requested  by  the  defendants  the 
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court  refused  to  give  to  the  jury,  and  such  refusals  are  as* 
signed  for  error.  Instructions  numbered  6,  7,  8,  9^  and 
10,  requested  by  the  defendants  and  refused  by  the  court, 
will  be  considered  together.  It  is  not  deemed  necessary  to 
oopy  them  into  this  opinion.  They  are  all  upon  the  same 
subject  and  are  to  the  effect  that  if,  after  the  contracts  for 
the  erection  of  the  buildings  had  been  made,  the  contracts 
were  changed  either  as  to  the  kinds  of  materials,  or  in  the 
plans  of  construction,  by  the  verbal  agreements  between 
Sheldon  and  Consaul,  without  the  consent  of  the  sureties, 
the  sureties  would  be  released  from  liability  on  the  bonds 
sued  on.  It  is  true,  as  a  general  proposition,  that  a  mate- 
rial change  in  the  terms  of  a  contract,  to  secure  the  per- 
formance of  which  a  bond  is  given,  releases  the  sureties 
thereon,  when  such  alteration  is  made  without  the  assent  of 
the  surety,  even  though  the  surety  may  sustain  no  loss  by 
liie  change.  But  the  rule  has  no  application  where,  as  in 
the  case  at  bar,  the  contracts  expressly  authorize  the  owner 
of  the  buildings  to  make  reasonable  alterations  therein 
during  the  progress  of  the  work,  and  that  the  same  should 
not  invalidate  the  contract.  In  suqh  case  the  surety  is  not 
released  by  reason  of  the  making  of  such  changes  by  the 
owner,  notwithstanding  the  surety  did  not  consent  thereto. 
The  court  did  not  err  in  refusing  requests  numbered  13 
and  14.  The  first  of  which  states,  in  substance,  if  the 
jury  find  that  the  plaintiff  or  his  architect,  Gray,  caused 
to  be  written  on  the  plans  of  the  building  known  as  ihe 
Sheldon  block,  at  the  openings  indicating  doors,  the  word 
"glased''  after  the  bond  and  contract  for  said  building 
were  executed  and  after  the  contractor  had  entered  upon 
the  erection  of  the  building,  and  that  the  insertion  of  said 
word  was  without  the  consent  of  the  sureties  on  such  bond, 
then  the  jury  should  find  for  said  sureties.  One  fault  with 
this  request  is  that  it  assumed  that  there  was  testimony 
before  the  jury  upon  which  they  could  find  that  the  plaint- 
iff caused  the  word  ''glazed''  to  be  written  on  such  plans. 
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when  the  bill  of  exceptions  contains  no  testimony  from 
which  such  an  inference  could  be  drawn.  Another  objec- 
tion to  the  request  is,  it  ignores  the  evidence  which  tended 
to  show  that  the  original  specifications  for  said  building 
called  for  glazed  doors.  If  such  evidence  was  true,  then, 
under  the  provision  of  the  contract  already  mentioned,  which 
required  the  contractor  to  execute  work  called  for  by  the 
specifications,  although  not  mentioned  in  the  drawings,  and 
viee  versay  the  writing  of  the  word  '^ glazed"  on  the  plans 
was  not  a  material  change  or  alteration  thereof.  The 
fourteenth  request  lays  down  the  proposition  that  if  the 
architect,  after  the  contract  and  bond  were  given,  wrote,  or 
caused  to  be  written,  certain  words  in  the  specifications  oi 
the  Sheldon  block  without  the  consent  of  the  signers  oi 
said  bond,  the  plaintiff  cannot  recover  thereon.  The  in- 
struction was  properly  refused.  The  insertion  of  the  words 
mentioned  in  the  request  could  not  have  the  effect  to  release 
the  sureties,  unless  the  plaintiff  authorized  the  writing  of 
the  same,  or  consented  thereto;  to  establish  which  there 
is  not  a  particle  of  evidence. 

The  defendants'  eighteenth  request  to  the  court  to  in- 
struct the  jury,  which  was  refused,  reads  as  follows :  '*  The 
contracts  set  out  in  the  pleadings  in  this  case  each  provide 
that  in  case  of  payments,  which  are  to  be  made  as  the  work 
progresses,  a  certificate  shall  be  obtained  from  the  architect 
to  the  effect  that  the  work  is  done  in  strict  accordance  with 
the  drawings  and  specifications,  alid  that  he  considers  the 
payment  justly  due.  The  jury  is  instructed  that  these  cer- 
tificates, unless  impeached  for  fraud  or  mistake,  are  con- 
clusive as  to  the  character  of  the  work  done  prior  to  the 
making  of  such  certificates,  and  the  plaintiff  cannot  now 
be  heard  to  say  that  the  work  done  before  the  making  of 
such  certificates  was  not  done  in  strict  accordance  with  the 
drawings.'^  The  plaintiff  below  on  the  trial  and  in  his 
pleading  claimed  damages  by  reason  of  the  use  by  the  con- 
tractor in  the  construction  of  the  buildings  of  poor  and  in- 


Vol.  36]      SEPTEMBER  TERM,  1892.  261 


Oonfanl  ▼.  Sheldon.. 


ferior  materials,  defective  workmanship,  and  the  omission 
to  perform  certain  work  and  furnish  materials  called  for 
by  the  terms  of  the  contracts.     The  evidence  discloses  that 
from  time  to  time,  daring  the  progress  of  the  work,  nu- 
merous paynlents  were  made  by  Sheldon  to  Consaul  upon 
certificates  furnished  by  the  architect  to  the  contractor. 
The  theory  of  the  defendants  is  that  such  payments  having 
been  made  upon  the  certificates  of  the  architect,  without 
making  any  objection  as  to  the  manner  in  which  the  work 
was  being  done,  plain tifi^  is  estopped,  under  the  provisions 
of  the  contracts,  from  now  insisting  that  work  was  not 
done  in  accordance  with  the  plans  and  specifications,  unless 
he  first  impeach  the  certificates  of  the  architect  for  fraud  or 
mistake.     Two  cases  decided  by  the  supreme  court  of  Illi- 
nois are  cited  in  support  of  the  contention  of  plaintiffs  in 
error  upon  this  point.     This  court  has  also  decided  that 
the  certificate  of  the  architect  is  'conclusive  as  to  the  char- 
acter of  the  work  done  prior  to  the  making  of  such  certifi- 
cate.  But  neither  of  the  contracts  in  the  cases  passed  upon  by 
this  court,  nor  those  before  the  Illinois  court,  contained  all 
the  provisions  which  are  to  be  found  in  the  contracts  we 
are  considering.     While  each  of  these  contracts  provides  for 
the  payment  to  the  contractor,  as  the  work  progressed, 
eighty  per  cent  of  the  contract  price,  upon  the  certificate  of 
the  architect  to  the  effect  that  the  work  is  done  in  strict 
accordance  with  the  drawings  and  specifications,  and  that 
he  considered  the  payments  justly  due,  each  also  contained 
the  further  stipulation,  which  is  not  found  in  either  of  the 
contracts  before  the  court  in  the  cases  alluded  to,  that  ^^said 
certificate,  however,  in  no  way  lessening  the  total  and  final 
responsibility  of  the  contractor,  neither  shall  it  exempt  the 
contractor  from  liability  to  replace  work,  if  it  be  after- 
wards discovered  to  have  been  done  ill  or  not,  according 
to  the  drawings  and  specifications,  either  in  execution  or 
materials.^'     The  parties  having  by  this  clause  agreed  that 
the  certificate  of  the  architect  should  not  be  conclusive,  it 
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was  not  error  for  the  court  to  refuse  to  charge  the  jury  as 
requested  by  the  eighteenth  instruction.  To  have  done  so 
would  have  been  prejudicial  to  the  plaintiff. 

The  record  shows  that  the  buildings  were  not  completed 
within  the  time  mentioned  in  the  contracts.  The  fault,  in 
part,  was  with  the  contractor.  There  is  also  evidence 
tending  to  show  that  some  delay  was  caused  by  the  failure 
of  the  architect  to  furnish  the  details  for  the  work.  The 
defendants  requested  the  court  to  cliarge  the  jury,  by  the 
sixteenth  and  twenty-third  instructions,  that  if  any  delay 
in  the  completion  of  the  buildings  was  occasioned  by  the 
failure  of  the  architect  to  furnish  the  details,  the  sureties 
are  not  liable  for  any  damages  caused  by  the  contractor 
not  completing  the  work  in  time.  While  neither  Consaul 
nor  the  sureties  are  liable  for  damages  resulting  from 
any  delays  caused  by  either  the  plaintiff  or  the  architect, 
it  is  not  true  that  the  defendants  are  thereby  relieved  from 
liability  for  loss  resulting  to  the  plaintiff  for  delays  attri- 
buted solely  to  the  default  or  n^lect  of  the  contractor. 
For  his  own  delays  he  and  the  sureties  must  respond  in 
damages.  This  question  was  fairly  submitted  to  the  jury 
by  an  instruction  given  by  the  court  on  its  own  motion. 

Exceptions  were  taken  by  the  defendants  to  several  para- 
graphs of  the  charge  of  the  court  The  objections  urged 
against  the  instructions  have,  we  think,  been  sufficiently 
answered  in  the  foregoing  discussion,  and  it  can  serve  no 
useful  purpose  to  now  review  the  objections.  It  is  suffi- 
cient to  say  that  we  find  nothing  in  the  charge  to  the  jury 
that  calls  for  a  reversal  of  the  case.     The  judgment  is 

Affirmed. 
The  other  judges  concur. 
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I  85    d68 I 

Eben£zer  Hards  y.  Platte  Valley  Improvement     ^  ^ 

Company.  ^  **^ 

[FiLKD  Skptkmbbb  28, 1892.] 

1.  CorporationB :  Capital  Stock:  Subscription:  AcmoN  to 
Recover.  Where  the  •nbecription  contract  of  »  propoeed  cor- 
poration fixes  the  capital  stock  at  a  certain  snm — as  $4,000, 
divided  into  shares  of  $100  each — tlie  whole  amonnt  of  capital 
ao  fixed  mast  be  fnlly  secured  by  a  bona  fide  subscription  before 
an  action  will  lie  npon  the  personal  contract  of  the  subscribers  to 
the  stock  to  recover  an  assessment  on  the  several  shares,  nnleas 
there  is  a  provision  in  the  subscription  contract  to  proceed  in 
the  execution  of  the  main  design  before  the  whole  amount  of 
capital  is  subscribed. 

fL  — :  :  Waiver  of  Conditions  op  Contract:  Evi- 
dence. Thera  is  testimony  in  the  record  which  tends  to  show 
that  the  defendaot  waived  the  conditions  of  the  contract  in  re- 
spect to  the  amount  of  stock  to  be  subscribed  beforo  entering 
upon  the  main  purpose  of  the  corporation,  viz. ,  t}ie  construction  of 
a  public  hall,  and  this  should  have  been  submitted  to  the  jury. 

8.  DirectiJig  Verdict.    The  court  erred  in  directing  a  verdict. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Post,  J. 

jRice  &  Watson,  and  /.  C  PaUersonj  for  plaintiff  in  error. 

A.  Ewing,  and  /.  W.  Sparks^  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  on  a  subscrip- 
tion for  stock  to  an  association,  the  general  nature  of  whose 
business  was  declared  in  the  articles  of  incorporation  ''shall 
be  the  erection  and  operation  of  a  suitable  hall  for  the  use 
of  societies,  organized  meetings,  or  such  other  purposes  as 
the  trustees  may  see  fit  for  the  benefit  of  the  stockholders.^' 
The  petition  alleges  that  the  amount  of  capital  stock  was 
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fixed  at  $4,000,  which  was  all  id  good  faith  subscribed  be« 
fore  the  bringiug  of  this  action. 

The  defendant,  in  the  third  paragraph  of  his  answer, 
after  denying  that  the  plaintiff  below  is  a  valid  corporation, 
says:  "And  defendant  further  answering  says  that  he  ad« 
mits  that  on  or  after  the  23d  day  of  September,  1886,  he 
subscribed  for  one  share  of  stock  for  $100  in  said  pre- 
tended  plaintiff  corporation,  but  alleges  that  said  subscript 
tion  by  said  defendant  for  said  share  of  stock  was  made 
with  the  express  agreement  and  understanding  by  and  be- 
tween said  pretended  corporation  and  said  defendant  thai 
the  full  amount  of  the  capital  stock  of  said  pretended,  and 
at  said  time  prospective,  corporation  had  been  taken  and 
subscribed  for,  including  said  defendant's  subscription,  by 
good,  lawful,  solvent,  and  bona  fide  subscribers,  and  that 
said  subscription  and  contract  thus  made  by  and  between 
said  pretended  and  prospective  corporation  and  said  defend* 
ant,  was  condilional  and  was  not  to  be  valid  and  binding 
upon  said  defendant  unless  said  full  amount  of  capital 
stock  had  been  and  was  subscribed  for,  including  said  den 
fendant's  subscription;  and  defendant  further  says,  that 
under  and  by  virtue  of  said  conditional  agreement  and  con-^ 
ditional  subscription  for  said  stock,  but  without  any  knowK 
edge  upon  his  part  that  said  full  amount  of  capital  stock 
had  not  been  subscribed,  or  without  waiving  or  intending 
to  waive  any  of  his  rights  under  and  by  virtue  of  the 
terms  of  said  conditional  agreement  and  subscription  for 
said  stock,  he  paid  six  months' assessments  on  installments 
of  $2.50  each,  commencing  in  September,  1886."  He 
then  proceeds  to  allege  that  there  were  certain  misrepresent 
tations  made  to  him  in  regard  to  the  proposed  lease  of  a 
certain  lot  for  ninety-nine  years,  and  that  the  building 
plans  had  been  modified,  etc. 

The  testimony  tends  to  show  that  a  contract  for  a  pei^ 
]  etual  lease  for  the  lot  spoken  of  was  obtained,  but  that  there 
was  a  mortgage  for  a  considerable  amount  on  the  property. 
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The  testimony  also  shows  that  but  thirty-seven  shares  of 
stock,  in  the  aggr^ate  (3,700,  were  in  good  faith  sub- 
scribed when  the  .work  was  undertaken  and  the  building 
erected  and  suit  brought. 

In  Edabrook  v.  Omaha  Hotd  Cb.,  5  Neb.,  78,  Judge 
Gantt  quoted  with  approval  the  case  of  Frtfs  ExW  v.  Les> 
ingUm,  etc.,  JR.  Co.,  2  Met.  [Ky.],  323-4,  that  "  where  a 
given  amount  of  stock  is  required  to  be  subscribed  before  the 
corporation  is  authorized  to  go  into  operation,  this  requisi- 
tion must  be  regarded  as  an  indispensable  condition  prece- 
dent. Each  subscriber  undertakes  to*  pay  the  amount  of 
his  subscription  only  in  the  event  and  upon  the  condition 
that  the  whole  amount  of  the  capital  stock  required  by 
the  charter  to  enable  the  company  to  oi^ganize  and  com- 
mence operations  in  its  corporate  capacity  shall  be  sub- 
scribed. And  in  lAvesey  v.  Hotd  G).,  5  Neb.,  66,  67,  the 
same  able  judge  says:  ''The  rule  seems  to  be  well  estab- 
lished, that  when  the  charter  or  subscription  contract  spe- 
cifically fixes  the  capital  stock  at  a  certain  amount,  divided 
into  shares  of  a  certain  amount  each,  the  whole  amount  of 
capital  so  fixed  and  required  for  the  accomplishment  of  the 
main  design  of  the  company  must  be  fully  secured  by  a 
h(yrui  fide  subscription  before  an  action  will  lie  upon  the 
personal  contract  of  subscribers  to  stock  to  recover  an  as- 
sessment levied  on  the  shares  of  stock,  unless  there  is  some 
clear  provision  in  the  contract  to  proceed  in  the  execution 
of  the  main  design  with  a  less  subscription  than  the  whole 
amount  of  capital  specified.  This  rule  seems  to  be  founded 
on  the  principle  that,  by  the  terms  of  the  grant  to  the  cor- 
poration, it  is  essential  to  the  power  of  assessment  for  the 
general  objects  and  purposes  of  the  institution  that  the 
whole  capital  stock  required  by  the  condition  precedent 
must  be  represented  and  acted  upon  by  the  assessment. 
This  doctrine  has  undergone  an  exhaustive  discussion  in 
many  cases,  and  it  is  not  deemed  necessary  to  bring  into 
view  the  arguments  in  support  of  it.  {Saiem  MUl-dam  Co. 
V.  RopeSy  6  Pick.  [Mnss.],  23 ;  /d,  9  Pick.,  1 95 ;  Cabot  &  West 
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Springfield  Bridge  v.  Chapin,  6  Cash.  [Mass.],  53;  SAurtz 
V.  8.&T.R.  Cb,f  9  Mich.y  269;  Topeka  Bridge  v,  Oummingi, 
3  Kan.,  76;  Somerset  Railroad  Co.  v.  Clarke^  61  Me.,  384; 
N.  H.  Central  R.  Co.  v.  Johnson,  30  N.  H.,  404;  Peoria 
&  Rock  Island  R.  Co.  v.  Preston,  85  la.,  118.)  And  the 
rule  is  the  same  in  England.  {Fox  v.  Clifton,  6  Bing.  [Eng.], 
776;  Pitohford  v.  Davis,  5  M.&  W.,  2;  4  Moody  &  M., 
151  .y^  Those  cases  were  very  fully  considered  and  the  au- 
thorities examined. 

It  may  not  be  improper  to  state  that  the  very  able  judge 
before  whom  the  Nebraska  cases  cited  were  tried  in  the 
district  court,  after  the  argument  in  this  court  became  con- 
vinced that  he  had  erred,  and  when  but  one  of  his  asso- 
ciates was  present,  and  before  the  opinions  were  written, 
announced  that  the  cases  would  be  reversed,  the  court  be- 
ing unanimous. 

Second — ^There  is  some  proof  tending  to  show  that  it 
was  proposed  to  increase  the  capital  stock  to  $6,000,  and 
some  of  the  shares  were  taken  on  that  basis.  It  is  evident 
there  was  no  actual  change  in  the  proposed  amount  of 
capital  stock ;  that  still  remained  at  $4,000,  and  the  propo- 
sition to  increase  the  stock  to  $6,000  was  not  adopted.  It 
is  unnecessary,  therefore,  to  consider  that  phase  of  the  case. 

Third — There  is  some  testimony  tending  to  show  that 
the  defendant  below  waived  the  conditions  of  the  contract 
of  subscription  as  to  the  amount  subscribed  so  as  to  permit 
the  erection  of  the  building  in  question  with  less  than 
$4,000  capital  stock  subscribed.  This  should  have  been 
submitted  to  the  jury  for  their  consideration.  The  court, 
therefore,  erred  in  directing  a  verdict  and  rendering  judg- 
ment thereon.  The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
NoRVAL,  J.,  concurs. 

Post,  J.,  did  not  sit. 
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MissouBi  Pacific  Railway  Company  v.  Edwin  Twiss 

£T   AL. 
[FiLKD  SSPTBMBEB  28,  1892.] 

1.  Oommon  Carriers:  Connecting  Lines:  Aobnct.  Where 
seyerml  oommon  carriers  anite  to  form  a  Hoe  for  the  transporta- 
tioo  of  merchaodiae  and  receive  goods  and  give  a  throogh  bill  of 
lading,  each  carrier  becomes  the  agent  of  the  others  to  carr  j  into 
effect  the  transportation  and  deliyery  of  the  property. 

8.  :  Becoyeby  fob  Anothee's  Negligence:  Ultimate 

Liability:  Evidence.  The  testimony  tends  to  show  that  the 
property  in  question,  a  piano,  was  injured  throngh  the  negli- 
gence of  the  defendants  and  no  one  else ;  that  they  had  at- 
tempted to  settle  the  damages  caused  thereby  both  before  and 
after  suit  was  bronght;  that  they  were  witnesses  in  two  trials  to 
xeooTer  such  damages,  and  must  haye  known  that  they  were 
ultimately  responsible  for  the  same. 

3.  :  :  Notice  to  Pabty  Ultimately  Liable:  Ef- 


fect OF  Judgment.  In  such  case  knowledge  of  the  pendency 
of  the  suit  and  its  object,  and  that  if  a  recovery  was  had  it 
would  be  for  the  default  of  the  defendants  and  no  one  else,  ia 
sufficient  to  impose  upon  the  defendants  the  duty  of  making 
any  defense  they  may  have  to  the  action,  and  in  case  they  fail 
to  do  so  the  Judgment  will  be  conclusiye  against  them  as  to  the 
amount  of  the  judgment. 

:  :  :  :  Mea8UBe4»f  Damages.    The 


measure  of  damages  is  the  amount  of  the  Judgment,  interest 
thereon,  and  taxable  costs. 

Error  to  the  district  court  for  Cass  couDty.  Tried  be- 
low before  Chapman,  J. 

B.  P.  Waggener^  and  A,  N.  SuUivan^  for  plaintiff  in  error : 

Where  several  carriers  unite  to  complete  a  line  of  trans- 
portation and  receive  goods  for  freight  and  give  a  through 
bill  of  lading,  each  carrier  is  the  agent  of  all  the  others  to 
accomplish  the  carriage  and  delivery  of  the  goods,  and  is 
liable  for  any  damage  to  them,  on  whatever  part  of  the  line 
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the  damage  is  received.  (Texas  &  P.  R.  Cb.  r.  Fort,  9 
Am.  &  Eng.  R.  K.  Cases^  392 ;  Texas  &  P.  R,  Co.  v.  ^er- 
gusoUj  9  Id.,  395.)  Wliere  receiviDg  carrier  has  to  pay  dam- 
ages for  neglect  of  connecting  line,  it  has  a  right  of  actionf 
against  the  carrier  at  fault.  (O.  tc  N,  W.  R,  Co.  v.  N,  L. 
Packet  Co.,  70  III.,  217.)  And  in  the  latter  case  the  meas- 
ure of  damages  is  the  amount  recovered  in  the  first  action, 
where  the  carrier  at  fault  has  knowledge  of  its  pendency. 
{C.  &  N.  W.  R,  Co.  V.  N.  L.  Packet  Co.,  supra;  Littleton 
V.  Richardson,  34  N.  H.,  179 ;  Veazie  v.  R.  R.,  49  Me., 
119;  Portland  v.  Richardson,  64  Id.,  46;  Seneca  Falls  v. 
Zdlinski,  8  Hun  [N.  Y.],  671;  Robbins  v.  Chicago,  4 
Wall.  [U.  S.],  657 ;  BosUm  v.  WorthtTigton,  10  Gray 
[Mass.],  496.) 

Beeson  &  Root,  contra. 

Maxwell,  Ch.  J. 

It  is  alleged  in  the  petition,  in  substance,  that  during  the 
month  of  October,  1886,  the  defendants  were  common  car- 
riers of  goods  and  merchandise  from  the  plaintiff's  depot 
in  Louisville,  Nebraska,  to  the  depot  of  the  C,  B.  &  Q.  R. 
B.,  in  said  village,  about  the  distance  of  one  mile ;  that  on 
the  11th  day  of  that  month  one  J.  P.  Young  shipped  a 
piano  from  Weeping  Water  on  the  line  of  plaintiff's 
railroad  to  be  carried  to  Louisville  and  there  delivered 
to  the  C,  B.  &  Q.  R.  R.,  to  be  transported  on  the  lat- 
ter road  to  PJattsmouth;  that  the  defendants  received 
freight  in  less  than  car  load  lots  from  the  plaintiff  at  its 
depot  in  Louisville  to  be  by  them  carried  to  and  deliv- 
ered to  the  C,  B.  &  Q.  R.  R.  at  its  depot  there; 
that  they  were  in  fact  an  intermediate  transportation 
company;  that  the  plaintiff  fully  performed  all  the  con- 
ditions of  said  contract  on  its  ])art  and  delivered  said 
piano  in  good  condition  to  the  defendants  at  Louisville,  to 
be  tranhported  by  them  to  the  depot  of  the  C,  B.  &  Q.  R. 


I 
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B.  at  that  place  to  be  forwarded  to  Plattsmouth;  that  the 
defendants  so  negligently  performed  their  duty  in  trans- 
ferring said  piano  as  to  permit  the  same  to  fall  out  of  the 
vehicle  on  which  it  was  being  carried  i^nd  it  was  thereby 
broken  and  damaged ;  that  said  Young  thereupon  brought 
suit  against  the  plaintiff  for  said  injuries  and  recovered  a 
judgment  against  plaintiff  for  the  sum  of  $150  and  costs  of 
suit  taxed  at  $63.05;  that  said  judgment  was  aflBrmed  by 
the  supreme  court;  that  of  all  said  suits  and  proceedings 
the  defendants  had  due  notice;  that  there  is  due  from  the 
defendants  to  the  plaintiff  the  sum  of  $302.48,  with  in- 
terest from  the  4th  day  of  April,  1889. 

The  answer  of  the  defendants  consists  of  a  number  of 
specific  denials,  which  need  not  be  noticed. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $106.75,  upon  which 
judgment  was  rendered. 

The  testimony  shows  that  the  plaintiff,  in  connection 
with  other  common  carriers,  undertook  to  carry  the  piano 
beyond  its  own  line  and  deliver  the  same  to  Young;  in 
other  words,  several  common  carriers  in  effect  formed  a 
line  for  the  transportation  of  the  property  beyond  the 
limits  of  their  respective  lines  and  gave  in  this  case  a 
through  bill  of  lading.  In  such  case  each  carrier  is  tlie 
agent  of  the  others  to  accomplish  the  carriage  and  delivery 
of  the  goods.  {R.  Co.  v.  Campbell^  36  O.  St.,  647 ;  Beard 
f?.  St.  L.  &  A.  T.  H.  Ry.  Co.y  44  N.W.  Rep.  [la.],  803;  A.y 
T.  A  8.  F.  R.  Co.  V.  Roach,  35  Kan.,  740 ;  K.  C,  «.  /.  <fe 

C.  B.  R.  Co.  V.  Rodebaugh,  38  Id.,  49 ;  Tex.  &  P.  R.  Co. 
V.  FoH,  9  Am.  &  Eng.  R.  R.  Cases  [Tex.],  392.) 

That  the  piano  was  injured  by  the  negligence  of  the  de- 
fendants is  not  denied,  and  is  clearly  shown  by  the  proof. 
In  such  case  the  party  sustaining  the  injury  may  bring  his 
action  directly  against  the  carrier  committing  the  injury, 
or  against  the  one  that  undertook  to  transport  the  goods. 
(A.f  T.  Se  8.  F.  R.  Co.  v.  Roach,  supra;   U.  P.  Ry.  v. 
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MaraUm,  30  Neb.,  241.)  As  between  the  carriers,  how- 
ever, each  one  is  liable  for  the  result  of  its  own  n^Iigence, 
and  although  the  first  carrier  may  have  assumed  the  re- 
sponsibility for  the  transportation  of  property  bejond  its 
own  line,  and  damages  may  be  recovered  against  it  for  a 
failure  in  that  r^ard,  yet  the  carrier  causing  the  injury 
will  be  liable  to  it  for  such  damages;  in  other  words,  the 
party  guilty  of  the  wrong  is  ultimately  liable  therefor. 
This  doctrine,  in  another  form,  has  frequently  been  applied 
where  a  covenantee  has  been  evicted  from  possession  by 
paramount  title.  {Smithv,  Cbmpton^  3  B.  <&  Ad.  [fing.],  407 ; 
Williamson  r.  WiUiamaon,  71  Me.,  442;  Sever  v.  Norih^ 
107  Ind.,  544;  St.  Louis  v.  Bissdl,  46  Mo.,  167;  Wendel 
V.  North,  24  Wis.,  223;  Mason  v.  Kdlogg,  38  Mich.,  132; 
2  Black  on  Judgments,  sec.  567.) 

In  Sever  v.  North,  supra,  it  was  held  that  it  was  un- 
necessary to  allege  in  the  petition  that  the  covenantor  was 
required  to  defend.  It  was  held  that  the  covenantee  need 
not  appeal  from  the  judgment  of  ouster,  but  might  rely  on 
his  judgment.  In  this  class  of  cases  it  is  necessary  to  give 
notice  to  the  covenantor  in  order  that  the  judgment  may  be 
conclusive  against  him,  and  he  should  not  only  be  notified 
of  the  action,  and  be  requested  to  defend  it,  but  if  he  de- 
sires should  be  allowed  to  do  so  to  the  utmost  extent  of  the 
law.  {Eaton  v,  Lyman,  26  Wis.,  61.) 

The  above  rules  have  been  applied  to  cases  where  per- 
sons are  responsible  over  to  another  either  by  express  con- 
tract or  operation  of  law.  Thus,  where  damages  were 
recovered  against  a  sheriff  for  the  escape  of  a  prisoner 
caused  by  its  failure  to  provide  a  jail,  and  he  in  turn  sued 
the  county  for  its  neglect  in  that  regard,  it  was  held  that 
the  record  of  the  judgment  against  the  sheriff  might  be 
received  in  evidence  against  the  county  to  show  the  amount 
he  was  compelled  to  pay.  {Corns,  v.  Suti,  2  O.,  848.)  So, 
where  a  judgment  has  been  recovered  against  a  municipal 
corporation  for  injuries  caused  by  an  obstruction  or  defect 
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in  the  public  road  or  street  of  which  the  wrong-doer  has 
notice,  is  conclusive  evidence  of  the  obstruction  or  defect 
in  the  road  or  street,  the  injur j  to  the  individual,  and  the 
amount  of  damages.  {Milfordv.  Holbrook,  9  Allen  [Mass.], 
]  7 ;  Boston  v.  Worthington,  10  Gray  [Mass.],  498 ;  Davis  v. 
Smith,  79  Me.,  351 ;  Littleton  v.  Richardson,  34  N.  H.,  187 ; 
Bobbins  v.  Chicago,  4  Wall.  [U.  8.],  657.) 

Where  the  action  is  brought  against  a  municipality  for  "^ 
a  wrong  committed  by  a  third  person  by  reason  of  which 
the  municipality  is  liable  and  judgment  is  recovered  against 
it,  it  has  been  held  in  a  number  of  cases  that  it  was  suffi« . 
cient  if  the  wrong-doer  knew  that  the  suit  was  pending  for 
that  cause  and  he  could  have  made  his  defense  if  he  so  de> 
sired.  It  is  said  in  one  case:  ''The  legal  presumption  is 
that  he  knew  he  was  answerable  over  to  the  corporation,, 
and  if  so,  it  must  also  be  presumed  that  he  knew  he  had  a 
right  to  defend  the  suit.*'  {Bobbins  v,  Chicago,  4  Wall.,  657  ; 
Chicago  v.  Bobbins,  2  Black  [U.  8.],  418.)  In  other  words, 
where  the  wrong  for  which  the  city  was  sued  was  commit^ 
ted  by  the  defendant  alone,  and  if  a  judgment  is  recovered 
i^inst  it,  it  will  be  because  of  such  wrong.  The  knowledge 
of  the  wrong-doer  that  an  action  is  pending  to  recover  for 
the  injury  is  sufficient  notice  to  him  to  justify  his  action^ 
and  if  possible  prevent  a  recovery,  and  that  if  judgment 
IB  recovered  he  will  ultimately  be  liable. 

In  the  case  at  bar  the  defendant  Twiss  was  called  as  a 
witness  in  both  the  county  and  district  courts.  He  recog* 
nized  his  liability  for  the  damages,  both  before  and  after 
9uit  was  brought,  by  endeavoring  to  effect  a  settlement  of 
the  same.  It  is  true  the  proof  fails  to  show  an  actual  re- 
quest to  defend  the  action,  but  as  he  and  his  partner  had 
x>mmitted  the  injury,  they  must  have  known  they  were 
altimately  liable  for  the  same,  and  the  plaintiff  had  an 
iction  over  against  them.  Having  this  knowledge,  it  was 
^heir  duty  to  defend  the  action  if  such  defense  they  had. 
There  is  a  material  difference  between  a  case  like  the  one 
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at  bar  and  one  where  an  action  is  brought  by  a  covenantee 
against  his  covenantor.  There  the  nature  of  the  covenant 
claimed  to  have  been  broken,  as  well  as  the  existence  of 
the  covenant  itself,  may  be  in  issue,  as  well  as  the  claim  of 
the  plaintiff.  So  if  an  action  is  brought  against  a  munici- 
pality for  an  injury  from  a  defective  sidewalk  which  it  was 
the  duty  of  the  lot-owner  to  maintain  in  good  repair,  no- 
tice may  be  required  because  the  lot-owner  may  be  pre- 
sumed to  have  no  knowledge  of  the  injury,  or  that  it  oc- 
curred on  his  premises,  or  even  that  the  sidewalk  was 
defective.  Where,  however,  the  party  knows  that  the 
injury  was  caused  by  himself  and  no  one  else,  and  that  if 
a  recovery  is  had  it  will  be  because  of  his  n^Ieot  and 
wrong,  it  is  sufficient  that  he  has  knowledge  of  the  pend- 
ency of  the  suit  and  could  defend  if  he  so  desired.  (Chi" 
cago  V.  Robbinsy  2  Black  [U.  S.],  418 ;  Robbim  »•  Chi- 
cago, 4  Wall.  [U.  S.],  657,  672.) 

The  case  was  tried  upon  the  theory  that  the  defendants 
were  not  bound  by  the  amount  of  the  judgment,  and  the 
instructions  are  based  on  that  view  of  the  law.  The  meas- 
ure of  damages  which  the  plaintiff  is  entitled  to  recover  is 
the  amount  of  the  judgment  against  it  with  interest  and 
costs.  {OUumwa  v.  Parks,  43  la.,  119.)  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Bevebsed  and  bemakded. 
The  other  judges  concur. 
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German  Insurance  CJompany  op  Freeport,  Ilu-       j^-^ 

3*>    273' 

NOI8,  V.  Joseph  B.  Penrod  et  al.  _*»  s^T 

[Filed  September  26,  1892.] 

1.  Gontinuanoe :  Absent  Witness:  Affidavit.  In  an  Mtion 
upon  a  policy  of  insurance  it  appeared  that  the  loss  oocnrred 
December  24, 1889;  that  sait  was  begun  May  9,  1890,  and  the 
issues  made  up  June  30,  1890;  that  at  the  September  term  of 
the  district  court  the  case  was  passed  till  November  24th,  when 
the  trial  was  set  for  the  28th,  on  the  morning  ot  which  day  the 
defendants'  attorneys  filed  certain  affidavits,  in  which  they 
stated,  in  substance,  that  the  state  agent  was  absent;  that  they 
did  not  know  of  his  whereabouts;  that  he  possessed  important 
papers  and  that  they  could  not  safely  proceed  to  trial  without 
him,  but  tailed  to  state  what  papers  he  possessed,  or  what  they 
expected  to  proye  by  him,  or  any  reason  for  the  failure  to  take 
his  deposition.  Held,  That  the  court  did  not  err  in  overruling 
the  motion  for  a  continuance. 

1L  "Fire  Insuranoe:  Building  in  Course  of  Erection:  Loss 
Before  Occupancy.  Where  the  testimony  showed  that  the 
agent  had  power  to  and  did  issue  the  policy;  that  he  filled  out 
an  application  for  insurance  upon  a  building  in  proceas  of  con- 
struction, to  be  signed  by  the  owner,  and  stated  in  the  applica- 
tion that  the  building  was  being  erected,  although  it  was  in- 
tended for  the  use  of  tenants  and  was  stated  in  the  policy  to  be 
■0  occupied,  AeM,  that,  construing  the  several  provisions  of  the 
application  together,  it  did  appear  that  the  building  was  in 
course  of  construction,  and  being  burned  before  it  was  completed, 
the  fact  that  the  building  was  vacant  was  no  defense. 

3.  :  Agent's  Authority.     As  the  agent  had  power  to  issue 

the  policy,  he  had  authority  also  to  make  any  changes  as  to 
the  person  entitled  to  the  benefit  thereof  which  did  not  in- 
erease  the  risk;  therefore,  where  the  policy  was  for  $1,000  and  a 
mortgage  named  in  the  application  for  $700  was  executed  by  the 
insured,  an  assignment  of  so  much  of  the  policy  as  would  cover 
the  mortgage  was  authorized  by  the  agent  Held,  Within  his 
powers. 

4.  Svidenoe  hM  to  sustain  the  verdict,  and  there  is  no  material 

error  in  the  instructions. 

5.  Valued  Policy  Aot.    No  particular  objection  has  been  pointed 

out  in  the  statute  of  1689,  and  it  is  sustained. 

21 
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Error  to  the  district  court  for  Gage  county.     Tried 
below  before  Appelget,  J. 

liickarda  <&  Prout,  for  plaintiff  in  error. 

A>  H.  Babcocky  and  Qeo,  A.  Murphy,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  brought  in  the  district  court  of  Gage 
county  to  recover  (1,000  on  a  policy  of  insurance  on  a 
dwelling  house.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  in  favor  of  Penrod  for  $1,000,  less  $700  in  favor 
of  Parker  as  mortgagee,  on  which  judgment  was  rendered. 
The  loss  occurred  on  the  night  of  the  24th  of  December^ 
1889,  and  this  action  was  brought  May  9,  1890,  and  the 
issues  were  made  up  June  30  of  that  year.  The  case  stood 
for  trial  at  the  September  term  of  the  district  court  of  that 
county,  but  apparently  by  consent  was  passed  until  near 
the  close  of  the  term.  On  the  24th  of  November,  1890^ 
the  case  was  set  down  for  trial  on  the  28th  of  that  month. 
On  the  28th*  the  attorneys  for  the  defendant  below  filed 
affidavits  asking  that  the  case  be  continued  till  the  foot  of 
the  docket  was  reached,  and,  in  effect,  saying  in  their  affi« 
davits  that  they  could  not  be  ready  for  trial  ^irithout  the 
testimony  of  the  general  agent  of  the  company,  and  that 
they  had  been  unable  to  reach  him  by  telegraph  or  other* 
wise.  There  is  no  statement  of  what  facts  it  was  expected 
this  agent  would  testify  to,  nor  are  we  informed  of  any 
reason  why  his  deposition  has  not  been  taken.  If  the 
showing  made  for  a  continuauce  would  be  held  sufficient  it 
would  be  possible  to  continue  any  case.  It  appears  that 
the  trial  took  place  on  the  2d  of  December,  1889,  and  the 
jury  was  discharged  on  the  next  day.  The  defendants 
below  do  not  seem  to  have  been  forced  to  trial  with  undue 
haste  and  have  no  just  cause  of  complaint  in  that  r^ard. 

The  testimony  shows  that  in  the  summer  of  1889  Pen* 
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rod  was  erecting  a  dwelling  house  in  the  city  of  Beatrice; 
his  brothers  were  doing  the  carpenter  work  and  seem,  to 
have  worked  on  this  house  when  not  otherwise  employed ; 
that  the  plaintiff  Penrod  is  a  painter  and  working  a);  his 
trade,  and  performed  labor  on  the  house  when  not  paint- 
ing for  others;  that  in  the  latter  part  of  August,  1889,  the 
agent  of  the  defendant  below  at  Beatrice  spoke  to  a  brother 
of  Penrod  about  insuring  the  house.  This  was  commu- 
nicated to  Penrod,  who  took  out  a  policy  for  three  years, 
paying  the  premium  therefor.  The  application  was  filled 
oat  by  the  agent,  and  states  that  the  house  was  in  course 
of  .erection ;  that  there  was  an  incumbrance  on  it  for  $800. 
The  agent,  who  seems  to  have  had  knowledge  of  the  man- 
ner in  which  the  house  was  being  erected,  filled  out  the 
application,  and  issued  the  policy  with  that  knowledge. 
The  house  was  designed  to  be  rented  when  completed, 
and  it  is  stated  in  the  application  to  be  in  the  occupation 
of  a  tenant.  This  was  not  intended  as  a  statement  that 
the  house  was  then  occupied  but  was  designed  to  apply  to 
the  property  when  it  was  completed.  The  insured  seems 
to  have  trusted  implicitly  to  the  agent,  who  may  be  pre- 
sumed to  be  familiar  with  the  ordinary  mode  of  filling 
out  applications,  and  seems  to  have  acted  to  some  extent 
upon  his  own  knowledge.     The  agent  testifies : 

Q.  Did  you  negotiate  this  policy  with  the  plaintiff  Pen- 
rod? 

A.  Tes,  sir. 

Q.  Where  did  you  meet  Mr.  Penrod  first? 

A.  J.  B.  Penrod  I  met  in  my  office. 

Q.  How  long  did  you  talk  with  him  before  you  effected 
this  insurance? 

A.  Well,  I  couldnH  tell  exactly,  but  a  very  few  min- 
utes. 

Q.  Did  you  go  and  examine  the  property  at  that  time? 

A.  No,  sir. 

Q.  State  whether  he  reported  to  you  the  condition  of  the 
property. 
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A.  He  told  me  the  bailding  was  not  completed. 

Q.  Who  drew  up  this  policy  ? 

A.  I  did. 

Q.  When? 

A.  The  26th  day  of  August,  1889. 

Q.  Was  that  the  same  day  the  application  was  made? 

A.  Yes,  sir. 

Q.  When  did  you  deliver  it? 

A.  I  can't  tell  exactly  when  I  did  deliver  it ;  if  I  re- 
member right  they  came  in  after  it — sometime  after. 

Q.  This  clause  here  in  regard  to  permission  to  complete 
building,  is  that  in  your  handwriting  ? 

A.  Yes,  sir. 

Q.  Now  this  clause  in  regard  to  the  ''Loss  payable  to 
mortgagee  as  his  interest  may  appear,  October  9,  1888," 
did  you  write  that? 

A.  Yes,  sir. 

Q.  Now  you  may  state  whether  you  sent  this  policy  in 
to  the  general  company  before  you  delivered  it. 

A.  No,  sir. 

Q.  Did  you  have  the  power  to  issue  policies  ? 

A.  Yes,  sir. 

Q.  Did  you  have  power  also  to  note  these  remarks  that 
I  called  your  attention  to  ? 

A.  Yes,  sir. 

Here  we  have  an  agent  who,  so  far  as  appears,  is  the  sole 
representative  of  the  insurance  company  at  Beatrice.  He 
is  authorized  to  receive  applications  for  insurance,  deter- 
mine whether  or  not  they  are  satisfactory  and  issue  policies 
thereon.  Having  this  power,  he  fills  out  an  application  for 
the  insured  to  sign,  obtains  his  signature  to  the  same  and 
the  premium  demanded,  and  thereupon  in  the  name  of  his 
principal,  whose  accredited  agent  he  is,  issues  a  policy  of 
insurance.  The  insured  having  complied  with  all  the  re- 
quests of  the  agent  and  paid  the  premium,  naturally  sup- 
posed that  in  case  of  total  loss  he  would  be  indemnified  to 
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the  extent  of  the  insuranoe.  The  policy  purports  to  be 
given  in  good  faith  as  a  contract  of  indemnity  in  case  of 
Ices.  It  is  not  to  be  hedged  about  with  onerous  or  im- 
practicable conditions  which  have  a  tendency  to  defeat  its 
object  in  whole  or  in  part.  If  an  agent  may  make  a  con- 
tract to  bind  the  insurer,  the  terms  and  conditions  of  that 
contract  are  necessarily  under  his  control.  The  general 
rule  applies,  that  the  principal  will  be  bound  by  the  appar- 
ent authority  of  the  agent,  and  the  apparent  authority  of 
the  agent  in  this  case  justifies  the  insured  in  relying  upon 
his  assurances  in  filling  out  the  application  and  the  leave 
indorsed  on  the  policy  to  borrow  $700,  which  will  pres- 
ently be  noticed. 

It  appears  that  on  the  4th  day  of  October,  1889,  Penrod 
executed  a  mortgage  for  tlie  sum  of  $700  to  H.  W.  Parker 
for  money  borrowed,  and  upon  application  the  agent  in- 
dorsed on  the  policy  '^  October  9,  1889,  loss,  if  any,  pay- 
able to  H.  W.  Parker,  mortgagee,  as  his  interest  may  ap- 
pear.^'  This  was  signed  by  the  agent.  As  heretofore  stated, 
the  agent  had  power  to  issue  the  policy,  and  that  carries  with 
it  power  to  make  a  change  in  the  beneficiary.  This  in  no- 
wise affected  the  risk  and  is  unavailing. 

It  is  claimed  that  the  evidence  fails  to  sustain  the  verdict;, 
We  think  differently,  however.  There  is  no  charge  of 
fraud  or  bad  faith  on  the  part  of  the  insured.  The  com- 
pany has  received  and  retained  the  premium.  A  contract 
of  insurance  is  for  indemnity  in  case  of  loss.  To  many 
honest  persons  the  feilure  to  pay  without  an  expensive 
lawsuit  means  great  embarrassment,  sometimes  bankruptcy. 
If  unconscionable  pretexts  can  be  used  to  defeat  a  just  claim 
for  a  loss,  the  insured  is  not  only  robbed  of  the  amount  paid 
for  a  premium  but  also  of  his  property,  and  experience  has 
shown  that  such  pretexts  can  nearly  always  be  found  where 
they  are  available. 

The  verdict,  in  our  view,  is  the  only  one  that  should 
have  been  rendered.     It  appears  that  the  adjuster  of  the 
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oompany,  after  the  losa,  went  to  Beatrice,  and  the  insured 
went  with  him  into  the  office  of  the  agent^  where  appar- 
ently there  were  none  others  in  the  room.  The  adjuster 
then  locked  the  door  and  then  informed  the  insured  that 
they  would  not  pay  the  loss  because  the  premises  were  va- 
cant The  evident  purpose  was  to  effect,  if  possible,  a  ny 
duction  of  the  amount  of  claim  for  the  loss.  No  one  can 
object  to  a  manly  claim  for  such  a  reduction  where  there 
are  any  apparent  grounds  for  the  same,  but  the  course  pur- 
sued in  this  case,  as  disclosed  by  the  record,  would  seem  to 
be  unworthy  of  a  reputable  company. 

Some  objections  are  made  to  the  instructions,  but  no  pai> 
ticular  error  has  been  pointed  out  and  they  seem  to  be  cor-  . 
reot. 

Objections  are  also  made  to  the  valued  policy  act  of 
1889,  but  in  our  view  it  is  a  valid  act,  and  the  amount 
allowed  for  prosecuting  the  action  is  not  excessive.  There 
is  no  material  error  in  the  record  and  the  judgment  is 


Affibmed. 


The  other  judges  concur. 
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Fred  W.  Gray,  appellant,  v.  George  ELBLiNa  bt 

AL.,  APPELLEES. 


[FiLBD  Srftkmbbr  28,  1893.] 

1.  Bill  of  Exceptions;  Tims  fob  Allowakob:  Stoned  bt 

JUDGB  Aftbb  Timb  Expibbd.  Upon  the  &cta  shown  bj  tlw 
record  it  does  not  appear  that  there  was  an  order  extending  the 
time  to  prepare  a  bill  of  exceptions  or  application  for  an  exten- 
sion of  time.  There  was  no  authority,  therefore,  for  the  jndge  to 
sign  the  bill,  and  a  motion  to  gnash  is  well  taken. 

2.  Pleadings.    Upon  the  issues  made  by  the  pleading*  the  plaint 

iff  is  entitled  to  judgment 
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3.  :  Djefbctiyb  Asbwejl    An  mnswer  in  effect  that  the  de- 

fendant is  not  indebted  the  fnll  amount  claimed  in  the  petition 
is  not  a  denial  of  any  fiust  on  which  the  right  to  reooyer  dependa 
and  xaiaee  no  iaene. 

Appeal  from  the  district  court  for  Saunders  couutj. 
Heard  below  before  Marshall,  J. 

Frank  DeaUy  for  appellant 

Oeo.  W.  Simpson^  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  Greorge 
Elbling  to  foreclose  a  mechanic's  lien  on  lots  9  and  10,  in 
block  20,  in  the  County  Addition  to  Wahoo.  On  the  trial 
of  the  cause  the  court  found  the  issues  in  favor  of  the  de- 
fendant and  dismissed  the  action.  It  appears  from  the 
affidavits  on  file  that  the  action  was  submitted  to  the  court 
in  July,  1890,  and.  taken  under  advisement;  that  on  the 
16th  day  of  August  of  that  year  a  decision  was  rendered. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  time  in 
which  to  prepare  a  bill  of  exceptions  was  extended  forty 
days  from  the  adjournment  of  the  court  sine  dicy  and  the 
affidavits  of  the  plaintiff's  attorney,  and  also  of  the  clerk 
of  the  court,  are  filed  in  support  of  that  contention.  On 
the  other  hand,  the  defendant  and  his  attorney  both  swear 
that  there  was  no  such  extension  of  time.  The  district 
judge  overruled  the  motion  to  correct  the  record  to  show 
such  extension — in  effect  holding  that  no  order  extending 
the  time  had  been  made.  He  signed  the  bill  of  exceptions, 
however,  on  the  8th  day  of  October,  1890,  and  within  the 
lime  which  he  w&s  authorized  to  grant  an  extension  of 
time  and  sign  the  bill.  It  would  seem  to  be  proper,  where 
any  reasonable  excuse  is  given  for  the  failure  to  present 
the  bill  within  the  time  limited  by  the  order  of  the  court, 
but  within  the  limit  fixed  by  law  to  which  it  may  be  ex- 
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tended,  for  the  judge  to  make  an  order  extending  the  time 
and  thereupon  sign  the  bill  if  correct;  and  if  he  refused  to 
extend  the  time,  (o  refuse  also  to  sign  the  bill.  Such  re* 
fusal  would  make  a  direct  issue  as  to  the  right  of  the  party 
presenting  the 'bill  to  have  the  same  authenticated  without 
the  delay  and  expense  incident  to  docketing  the  cause  in 
this  court  to  be  here  determined  whether  or  not  the  judge 
had  authority  to  sign  the  bill.  If  such  authority  existed 
the  manner  of  its  exercise  ordinarily  could  not  be  called 
in  question.  The  law  in  relation  to  the  prefiaration  and 
signing  of  bills  of  exceptions  is  remedial  in  its  nature  and 
should  be  liberally  construed.  This  rule  prevails  in  some 
of  the  common  law  states  and  is  fundamental  under  the 
Code.  The  judge,  by  overruling  the  motion  to  enter  the 
alleged  order  extending  the  time  to  forty  days  from  the 
rising  of  the  court,  in  effect  held  that  no  such  order  had 
been  made,  and  it  does  not  appear  that  there  was  any  cause 
whatever  for  the  delay.  The  bill  was  signed^  therefore, 
without  authority,  and  the  motion  to  quash  the  same  is 
sustained. 

On  the  face  of  the  pleadings,  however,  it  is  apparent 
that  the  judgment  is  wrong  and  cannot  be  sustained.  The 
petition  is  as  follows,  omitting  the  title: 

''The  plaintiff*  complains  of  the  defendant  Geoi^  Elbling 
for  that  on  or  about  the  21st  day  of  April,  1887,  plaintiff 
entered  into  a  verbal  contract  with  the  defendant  George 
Elbling  to  furnish  to  him  building  material  for  the  erec* 
tion  of  a  dwelling  house  on  lots  9  and  10  in  block  20, 
County  Addition  to  Wahoo,  Nebraska,  the  city  of  Wahoo, 
Saunders  county,  state  of  Nebraska.  In  pursuance  of  said 
contract  plaintiff*  furnished  to  said  defendant  George  £]b« 
ling  building  material,  consisting  of  doors,  windows,  shin« 
gles,  lumber,  lime,  etc.,  an  itemized  account  of  the  same, 
with  credits  and  offsets,  being  set  out  in  the  mechanic's  lien 
filed  and  recorded  in  the  clerk's  office  in  said  county,  and 
a  copy  of  which  is  attached  hereto  and  made  a  part  hereof, 
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for  the  erection  of  said  dwelling  hoose^  said  material  being 
famished  on  and  between  the  21  st  day  of  April,  1887,  and 
the  8th  day  of  Jaly,  1887,  amounting  to  the  sum  of  |311; 
that  on  the  20th  day  of  April,  1887,  said  defendant  George 
£lbling  paid  to  said  plaintiff  the  sum  of  $60,  and  on  the 
7th  day  of  May,  1887,  said  defendant  Greorge  Sibling  re- 
tamed  windows,  and  for  which  said  plaintiff  gave  him 
credit  for  $16.20,  and  on  the  18th  day  of  May  for  shingles 
returned  said  plaintiff  gave  him,  said  George  Sibling, 
credit  for  81  cents,  amounting  in  the  aggregate  to  the  sum 
of  $77.01,  leaving  a  balance  due  in  favor  of  said  plaintiff 
amounting  to  the  sum  of  $233.99. 

'^The  defendant  George  Sibling  at  the  time  plaintiff 
fiirnished  said  material  was  the  owner  in  fee  of  said  lot. 

"That  on  the  8th  day  of  November,  1887,  and  within 
fonr  months  from  the  time  and  of  furnishing  said  material 
the  plaintiff  iuade  an  itemized  account  in  writing  of  said 
material  furnished  the  defendant  George  Sibling,  under 
said  contract,  together  with  all  credits  and  offsets,  and 
after  making  oath  thereto  as  required  by  law,  filed  the 
same  in  the  clerk's  office  of  Saunders  county  and  claimed 
a  mechanic's  lien  therefor  upon  said  lots  and  the  buildings 
thereon  for  the  sum  of  $233.99,  with  interest  at  ten  per 
cent  per  annum  from  the  8th  day  of  November,  1887. 
The  sum  of  $233.99  with  interest  at  ten  per  cent  per  an- 
num from  the  8th  day  of  November,  1887,  now  remains 
doe  and  unpaid  on  said  account. 

''That  the  defendants  Anna  Sibling  and  Theodore  G. 
Dockstader  have  or  claim  some  lien  or  interest  in  said 
premises,  but  plaintiff  avers  that  the  same  is  subordinate 
to  plaintiff's  claim,  and  plaintiff  asks  that  they  be  com- 
pelled to  set  the  same  up,  or  be  forever  cut  off  from  asserting 
the  same. 

"Plaintiff  therefore  prays  judgment  against  the  defend- 
ant George  Slbling^for  the  sum  of  $233.99,  with  interest 
at  ten  per  cent  per  annum  from  the  8th  day  of  November, 
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1887,  and  oosts  of  suit,  and  that  said  premises  may  be  sold 
and  the  proceeds  thereof  applied  to  the  payment  of  said 
judgment,  interest,  and  oosts,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable/' 

To  this  Elbling  answered  as  follows : 

^'  The  defendant  George  Elbling,  for  his  separate  answer 
to  the  petition  of  plaintiff,  says :  He  admits  buying  oertain 
lumber  and  building  material  from  Fred  W.  Gray,  plaintifl 
herein,  in  the  year  1887;  admits  making  payments  on  ac- 
count of  said  purchase  to  the  amount  of  $77.01. 

^'This  defendant  denies  that  plaintiff,  within  four  months 
of  the  furnishing  of  the  material  mentioned  and  set  forth 
in  his  petition,  made  an  itemized  account  in  writing  of  the 
same  as  required  by  law  and  filed  the  same  with  the  clerk 
of  Saunders  county,  Nebraska ;  denies  that  plaintiff  has 
any  lien  upon  lots  9  and  10,  block  20,  in  the  original  town 
of  Wahoo,  and  denies  that  plaintiff  has  any  lien  upon  the 
property  of  this  answering  defendant. 

''This  defendant  admits  that  he  is  indebted  to  the  plaintiff, 
on  account  of  lumber  and  building  material  sold  by  plaintiff 
to  this  defendant,  but  denies  that  the  balance  due  plaintiff 
amounts  to  the  sum  of  $233.99. 

''This  defendant  admits  that  Anna  Elbling  and  Theo- 
dore G.  Dockstader  have  an  interest  in  and  to  the  premises 
of  this  defendant,  and  this  defendant  denies  each  and 
every  allegation  in  plaintiff's  petition  not  herein  specifically 
admitted. 

"The  defendant  further  says  the  pretended  mechanic's 
lien  set  out  by  plaintiff  was  not  filed  within  four  months 
of  the  furnishing  the  material  to  the  defendant  to  construct 
a  house,  and  that  the  last  item  of  said  account  was  by 
the  defendant  brought  long  after  the  material  for  the  con* 
struetion  of  his  house  was  furnished;  that  the  same,  the 
two  screens,  were  not  included  in  any  estimate  or  bill  of 
material  furnished  to  or  ordered  by  this  defendant  for  the 
construction  of  a  dwelling  house." 
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The  reply  is  a  general  denial. 

An  itemized  copy  of  the  account  is  made  a  part  of  the 
petition  and  need  not  be  copied  here,  as  there  is  no  dis- 
pute as  to  the  items  in  the  account  having  been  received  by 
Elblingy  nor  that  the  first  item  was  furnished  April  21, 
1890|  and  the  last  July  8  of  that  year,  or  that  these  mate- 
rials were  furnished  under  a  verbal  contract  for  the  erec- 
tion of  said  house.  Sibling  in  his  answer  ''admits  buying 
certain  lumber  and  building  material  from  Fred  W.  Gray, 
plaintiff  herein,  in  the  year  1887;  admits  making  pay- 
ments on  account  of  said  purchase  to  the  amount  of 
$77.01/'  He  ''  denies  that  the  plaintiff  filed  his  mechanic's 
lien  within  four  months,  because  the  last  item  was  a  dis- 
connected transaction.'^  There  is  no  allegation  in  either  the 
petition  or  answer  that  an  estimate  was  made  and  any  of 
the  material  furnished  thereunder.  So  far  as  the  pleadings 
show  there  was  a  verbal  contract  to  furnish  material  to 
build  a  house;  in  effect,  that  the  defendant  procured  all  or 
a  considerable  part  of  the  material  to  be  used  in  the  erection 
of  his  house  from  the  plaintiff.  Some  of  that  furnished 
was  taken  back  and  Elbling  received  credit  therefor. 

An  examination  of  the  account  shows  that  all  through 
the  latter  part  of  May  and  the  month  of  June,  1890,  ma- 
terial was  furnished  from  a  week  to  ten  days  apart.  Thus, 
May  28,  1890,  is  an  item  for  lumber;  June  8  are  two 
items  for  lumber;  June  15  are  four  items  of  lumber; 
June  21  are  three  items.  The  next  item  is  July  8,  for 
screen  doors.  These  would  naturally  be  put  on  about  the 
time  the  house  was  completed,  and,  so  far  as  appears,  the 
account  had  been  kept  open  up  to  this  time.  The  screen 
doors  were  furnished  for  the  house,  and,  so  far  as  appears, 
were  placed  thereon,  and  this  court  has  no  right  to  assume 
that  there  were  separate  contracts  when  the  defendant  has 
stated  no  facts  showing  such  to  be  the  case. 

The  same  question  was  raised  directly  by  a  sufficient 
answer  in  BaUou  v.  Black,  17  Neb.,  389.     In  that  case 
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^Hhe  lumber  furnished  by  plaintiff  for  the  erection  of  de^ 
fendant's  building  was  delivered  in  five  parcels  of  nearly 
equal  value:  one  on  the  12th,  one  on  the  Hth,  one  on  the 
17th,  one  on  the  20th,  and  one  on  the  28th  days  of  Sep- 
tember, and  the  sworn  statement  for  lien  was  filed  for 
record  on  the  25th  day  of  November  of  the  same  year; 
held,  that  the  same  constituted  but  one  delivery,  and  that 
the  lien  was  filed  in  due  time  to  cover  the  whole."  It  is 
said  (p.  396)  ''The  time  within  which  the  whole  of  the 
lumber  was  delivered,  according  to  the  plaintiff's  bill,  was 
reasonable,  and  as  to  time  should  be  treated  as  one  de- 
livery/' This  case  was  adhered  to  in  BdUou  v.  Blacky  21 
Neb.,  131.  The  rule  stated  in  these  cases  seems  equally  as 
applicable  in  the  case  at  bar. 

The  defendant  Sibling  denies  that  he  is  indebted  to  the 
plaintiff  in  the  full  amount  claimed  in  the  petition,  but 
admits  he  is  indebted  to  him.  How  much  less  he  is  in- 
debted he  does  not  state.  The  smallest  fraction  of  one 
cent  less  than  the  amount  claimed  would  sustain  that  de- 
fense, if  defense  it  may  be  called.  It  is  well  settled  under 
the  Code  that  the  plea  of  nil  debet  is  not  sufficient,  as  it 
puts  in  issue  no  fact.  {Welh  v.  McPike^  21  Cal.,  215; 
Sedey  v.  EngeU^  17  Barb.  [N.  Y.],  530 ;  Drake  t\  Cockroft,  4 
E.  D.  Smith  [N.  Y.],  34 ;  Maxwell,  Code  PI.,  393.)  Under 
the  issues  as  presented,  therefore,  the  plaintiff  is  entitled  to 
judgment  for  the  full  amount  of  his  claim,  and  to  the  fore- 
closure of  his  lien  upon  the  property. 

There  is  a  denial  in  the  answer  that  the  plaintiff's  lien 
attaches  to  "lots  9 and  10,  in  block  20,  in  the  original  town 
of  Wahoo."  The  plaintiff  has  made  no  claim  of  that  kind 
and  the  answer  does  not  meet  the  averments  of  the  peti- 
tion. The  judgment  of  the  ^district  court  is  reversed  and 
the -cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 
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Willie  Robb  v.  State  of  Nebraska. 

[FlLSD  SXPTBMBJEB  28,  1892.] 

1.  Iisrceny :  Evidrnck:  Posskssiok  of  Stolen  Pbopebty.  The 
poesession  of  stolen  property,  recently  after  the  larceny  thereof, 
-when  aneJ:plained,  may  be  sufficient  to  warrant  the  jnry  in  in- 
ferring the  gailt  of  the  party  in  whoee  possession  it  is  foand. 
Whether  snch  inference  shoald  be  drawn  is  a  question  of  fJM^t 
exclusively  for  the  jury. 


2.  :  :  Instructions.    On  a  prosecution  for  larceny,  a 

charge  that  *'the  possession  by  an  accused  person  of  personal 
property  proved  to  have  been  recently  stolen  is  sufficient  to 
fasten  the  guilt  of  its  larceny  upon  the  accused  prima  facie^  and 
calls  upon  him  to  prove  the  innocence  of  his  possession,"  is  erro- 
neous, in  that  it  omits  to  state  that  it  is  only  when  the  posses- 
sion is  unexplained  tlint  the  inference  of  f^nilt  arises,  and  because 
it  is  in  effect  an  instruction  that  the  burden  of  proof  shifted 
daring  the  trial  to  the  defendant. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Field,  J. 

W.  L,  Candiffy  for  plaintiff  in  error: 

It  was  error  for  the  court  to  instruct  the  jury  that  the 
possession  by  an  accused  person  of  property  proved  to  have 
been  recently  stolen  is  sufficient  to  fasten  the  guilt  of  its 
larceny  upon  the  accused  prima  faeUy  and  calls  upon  him 
to  prove  the  innocence  of  his  possession.  {^People  v.  Ah  Kiy 
20  Cal.,  178 ;  Thompson  v.  PeopUy  4  Neb.,  529 ;  People  v. 
Juan  Antonio,  27  Cal.,  404;  Durant  v.  People,  13  Mich,, 
352 ;  suae  v.  Merrick,  19  Me.,  398 ;  Thompson  on  Trials, 
2535;  1  Phillips,  Evidence,  638;  People  v,  Noregea,  48 
Cal.,  123 ;  People  v.  Chambers,  18  Id.,  383 ;  i^atel).  Hodge, 
50  N.  H.,  610  ;  1  Greenleaf,  Evidence  34;  3  Id.,  31.) 

Oeorge  H,  Hastings,  Attorney  General,  contra,  cited: 
Thompson  v.  People,  4  Neb.,  528 ;   Thompson  v.  State,  6 
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Id.,  107;  Smith  v.  State,  17  Id.,  361 ;  McLain  v.  State,  18 
Id.,  158 ;  State  v.  Merrick,  19  Ma,  398 ;  1  Phillips,  Evi- 
denoe,  634 ;  Sackett,  Instructions,  746 ;  Sahlinger  r.  Peo- 
ple, 102  111.,  241;  FowU  v.  State,  47  Wis.,  545;  State  v. 
Pennyman,  68  la.,  216;  Johnson  v.  Miller,  29  N.  W.  Rep. 
[la,],  743. 

NORVAL,  J. 

The  plaintiff  in  error  was  informed  against  in  the  Lan- 
caster coantj  district  court,  charged  with  the  larceny  of  a 
gold  watch  from  the  person  of  one  Henry  Burcham  on  the 
10th  day  of  September,  1890.  On  the  trial  plaintiff  in 
error  was  convicted  and  sentenced  to  imprisonment  in  the 
penitentiary  for  the  period  of  two  years  and  six  months. 

A  number  of  errors  are  assigned  in  the  motion  for  a  new 
trial,  but  the  giving  of  the  fourth  paragraph  of  the  charge 
to  the  jury  only  is  relied  on  for  a  reversal  in  this  court 
The  instruction  to  which  objection  is  made  reads  as  fol- 
lows: 

^'You  are  instructed  that  the  possession  by  an  accused 
person  of  property  proved  to  have  been  recently  stolen  is 
sufficient  to  fasten  the  guilt  of  its  larceny  upon  the  accused 
prima  facie,  and  calls  upon  him  to  prove  the  innocence  of 
his  possession.  In  this  case,  then,  if  you  find  from  the  evi- 
dence that  the  watch  in  question  was  stolen  from  the  per- 
son of  Henry  Burcham  at  the  time  and  place  as  alleged, 
and  if  you  further  find  from  the  evidence  beyond  a  reason- 
able doubt  that  shortly  after  the  alleged  theft  the  defend- 
ant herein  had  the  watch  in  his  possession,  then  the  pre- 
sumption prima  facie  would  be  that  the  defendant  stole 
the  watch,  and  such  presumption  would  be  sufficient  to 
warrant  you  in  finding  that  the  defendant  did  steal  the 
watch  from  the  said  Burcham  at  the  time  and  place  al- 
leged in  the  information,  unless  the  defendant  would  make 
some  explanation,  or  account  for  the  possession  of  said 
watch,  upon  some  theory,  other  than  having  gained  the 
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possession  of  said  watch  by  theft.  But  in  this  case,  if  the 
evidence  offered  by  the  defendant  as  to  the  manner  in  which 
he  came  into  the  possession  of  said  watch  satisfactorily 
accounts  for  the  possession  of  said  watch  to  your  minds, 
or  leaves  a  reasonable  doubt  in  your  minds  as  to  whether 
or  not  he  gained  the  possession  of  said  watch  honestly  or 
not,  then  you  should  give  the  defendant  the  benefit  of  such 
explanation  or  doubt  and  acquit  him.''  ^ 

At  the  consultation  it  was  agreed  that  the  giving  of  the 
above  was  seriously  prejudicial  to  the  rights  of  the  accused. 
In  a  criminal  prosecution  for  larceny  the  rule  is  that  the 
possession  of  stolen  property,  recently  after  a  larceny 
thereof,  when  unexplained,  may  be  sufScient  to  warrant  the 
jury  in  drawing  an  inference  of  guilt  of  the  party  in  whose 
possession  it  is  found.  The  effect  to  be  given  to  the  fact  of 
possession  is  solely  for  the  jury  to  determine  when  consid- 
ered in  connection  with  all  the  other  facts  and  circum- 
stances proven  on  the  trial.  {Thompson  v.  People,  4  Neb., 
629  ;  Thompson  v.  State,  6  Id.,  102 ;  Orenizinger  v.  State, 
31  Id.,  460;  2  Thompson  on  Trials,  1894.) 

The  first  part  of  the  instruction,  although  in  the  exact 
langaage  used  by  this  court  in  the  opinion  in  Smith  v.  State, 
17  Neb.,  361,  is,  we  think,  faulty.  It  omits  to  state  that 
it  is  only  where  the  possession  of  goods  recently  stolen  is 
unexplained  that  the  presumption  prima  fade  of  guilt _ 
arises.  Again,  the  use  in  the  charge  of  the  sentence,  **  and 
calk  upon  him  to  prove  the  innocence  of  his  possession," 
is  certainly  objectionable,  as  it  is,  in  effect,  an  instruction 
that  the  burden  of  proof  shifted  during  the  trial  to  the  ac- 
cused. While  the  defendant  was  required  to  introduce  evi- 
dence tending  to  show  that  he  came  honestly  by  the  watch, 
he  was  not  obliged  to  establish  the  innocence  of  his  pos- 
session thereof  by  a  preponderance  of  the  evidence,  as  the 
jury  were  in  effect  instructed  by  the  court  If  the  testi- 
mony created  a  reasonable  doubt  in  the  minds  of  the  jury 
upon  that  point,  the  defendant  was  entitled  to  an  acquittal. 
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True,  by  Uie  last  part  of  the  charge  the  jury  were  told,  iu 
effect,  that  if  they  entertained  a  reasonable  doubt  as  to 
whether  the  defendant  obtained  possession  of  the  wa&h 
honestly  or  not,  they  should  acquit,  yet  this  did  not  cure  the 
misstatement  of  the  law  upon  that  point  in  the  same  instruc- 
tion, for  the  reason  that  the  jury  were  left  in  doubt  as  to 
which  portion  of  the  instruction  contained  a  correct  state- 
ment of  the  law.  ( Waason  v.  Palmer^  13  Neb.,  376;  FUz- 
geraid  v.  Meyer ^  25  Id.,  77 ;  Ballard  v.  StatCj  19  Id., 
609.)  For  the  reason  stated  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
The  other  judges  concur. 


Rudolph  Uldrich  et  al.  v.  Ida  Gilmore  et  al. 

[Filed  Ssptxhbkb  28, 1892.] 

1.  laquors:  Dbalbb's  Bond:  Subeties.    Where  a  liqnor  dealer's 

bond  oontains  no  provision  for  the  payment  of  all  damages  which 
may  be  adjudged  against  him  under  the  license  law,  no  action 
can  be  maintained  against  the  saretiee  thereon  for  damages  re- 
suiting  from  the  sale  of  intoxicating  liqnora  by  the  principal  in 
the  bond. 

2.  : :  AcTioir  by  Mabbibd  Woman:  Instbuctions: 

Measube  of  Damages.  In  an  action  for  damages  by  a  mar- 
ried woman  against  a  saloon-keeper  for  loss  of  means  of  support 
resulting  from  the  sale  of  liquors  to  her  husband,  it  is  error  to 
instruct  the  jury  that  habits  of  the  husband  prior  to  the  acts 
complained  of  are  immaterial.  Although  the  fact  that  he  drank 
to  excess  will  not  defeat  a  recovery,  yet  such  £sct  may  properly 
be  considered  by  the  jury  as  affecting  the  measure  of  damages. 

3.  Defendants'  instruotiongy  as  modified  by  the  courts  wsn 

properly  given. 
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Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Morris,  J. 

Hastings  &  McGrintie,  for  plaintiffs  in  error,  cited : 
Boyer  v,  Barry  8  Neb.,  71;  Boose  v.  Perkins,  9  Id.,  316; 
Bddt  V.  Btbdwig,  19  Id.,  745;  Bouse  r.  Melsheimer,A6  N. 
W.  Rep.  [Mich.],  372 ;  Comp.  Stats.  Neb.,  ch.  60,  sees. 
15,  16. 

Abbott  &  Abbott,  and  W»  J.  Bryan,  contra,  cited :  Boll' 
man  v.  Fasewalk,  22  Neb.,  766 ;  Thomas  v,  Hinkley,  19 
Id.,  328;  Elshire  v.  Schuyler,  16  Id.,  561;  Kerkow  t;, 
Bauer,  15  Id.,  150 ;  McClay  v.  Worrall,  18  Id.,  52;  War- 
rick  o.  Bounds,  17  Id.,  416;  Boberts  v.  Taylor,  19  Id., 
190. 

NORVAL,  J. 

This  action  was  brought  hj  defendants  in  error,  a  mar- 
ried woman  and  her  minor  children,  against  the  principals 
and  their  sureties  on  two  liquor  bonds  to  recover  damages 
resulting  from  a  loss  of  means  of  support  caused  by  the 
intoxication  of  Thomas  Gilmore,  the  husband  of  Ida  Gil- 
more  and  the  father  of  the  other  plaintiffs.  The  verdict 
of  the  jury  was  in  favor  of  the  plaintiffs  below,  with  an 
award  of  damages  assessed  at  $500. 

The  errors  relied  upon  to  procure  a  reversal  of  the  judg- 
ment are  as  follows : 

1.  The  admission'  in  evidence  of  the  two  bonds  declared 
upon. 

2*  The  damages  assessed  by  the  jury  are  excessive. 

3.  The  verdict  is  contrary  to  the  fifth  and  sixth  para* 
graphs  of  the  instructions  asked  by  the  plaintiffs. 

4.  The  court  erred  in  giving  the  first  instruction  asked 
by  plaintiffs. 

6.  The  court  erred  in  changing  the  first  and  second  in- 
atructions  requested  by  defendants. 
22 
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6.  The  court  erred  in  refusing  defendants'  third  instrue« 
tion. 

It  is  first  insisted  that  the  trial  court  erred  in  permitting 
the  introduction  in  evidence  of  the  saloon  bonds  sued  upon 
in  this  action.  The  bonds  are  alike,  except  as  to  the 
names  of  the  makers.  Each  bond  runs  to  the  village  of 
Tobias,  is  for  the  sum  of  $6,000,  and  contains  the  follow* 
ing  condition :  "  Now  if  the  above  bounden  ♦  ♦  « 
shall  in  all  respects  comply  with  chapter  50  of  the  Com- 
piled Statutes  of  Nebraska,  entitled  'Liquors,'  and  shall 
furthermore  comply  with  ordinance  No.  6  of  village  ordi« 
nances,  entitled  'An  ordinance  licensing  and  regulating 
the  sale  of  malt,  spirituous,  and  vinous -liquors  within  the 
village  of  Tobias,'  and  moreover  pay  promptly  all  fines, 
penalities,  and  forfeitures  that  may  be  adjudged  against 
the  said  *  *  *  then  and  in  such  case  this  obligation 
to  be  void,  otherwise  it  shall  remain  in  full  force  and 
effect" 

By  section  6  of  chapter  60  of  the  Compiled  Statutes,  it 
is  provided  that  the  bond  given  by  an  applicant  for  liquor 
license  shall  be  conditioned  that  ''  he  will  not  violate  any  of 
the  provisions  of  this  act,  and  that  he  will  pay  all  damages, 
fines,  and  penalties  and  forfeitures  which  may  be  adjudged 
against  him  under  the  provisions  of  this  act." 

It  will  be  observed  that  the  bonds  in  suit  do  not  comply 
with  the  requirements  of  the  above  quoted  statutory  pro* 
vision,  in  that  they  contain  no  provision  for  the  pay- 
ment of  damages.  A  surety  is  only  liable  according  to 
the  terms  of  his  obligation.  Beyond  that  he  is  not  an- 
swerable.  This  is  an  action  for  damages,  and  as  the  sure- 
ties never  obligated  themselves  to  pay  any  damages  result* 
ing  from  the  liquor  traffic,  the  suit  as  to  them  must  £siil« 
{Sexson  v.  Kelley,  3  Neb.,  104). 

As  to  the  persons  named  as  principals  in  the  bonds,  they 
are  personally  liable,  witliout  reference  to  their  bonds,  for 
any  injury  occasioned  by  the  furnishing  of  intoxicating  liq- 
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uors  to  Thomas  Gilaiore.  This  question  was  passed  upon  in 
Moose  r.  Perkins,  9  Neb.,  304,  and  Jones  v.  Bales,  26  Id., 
693.  If  all  the  allegations  in  the  petition  relating  to  the 
bonds  were  eliminated  therefrom,  the  petition  would  still 
state  sufficient  facts  to  constitute  a  cause  of  action  against 
Conrad  Most  and  Rudolph  Uldrich. 

It  is  next  insisted  that  the  court  erred  in  giving  the  fol- 
lowing instruction  at  the  request  of  the  plaintiffs :  "  The 
ooart  instructs  the  jurj  for  plaintiffs  that  the  habits  cf 
Thomas  Gilmore  prior  to  May  1,  1888,  are  immaterial, 
and  if  you  believe  that  said  Thomas  Gilmore  bought  liq- 
uor of  the  defendants  Most  and  Uldrich,  and  that  the  pur- 
chase and  use  of  such  liquor  damaged  these  plaintiffs,  then 
you  should  find  in  their  favor  for  the  amount  of  such 
damage,  even  though  you  should  further  believe  that  said 
Gilmore  was  an  intemperate  man  before  May  1,  1888.'^ 
The  fact  that  the  husband  and  father  drank  intoxicating 
liquors  to  excess  prior  to  May  1,  1888,  the  date  of  the  sa- 
loon license,  will  not  preclude  the  plaintiffs  from  maintain- 
ing their  action.  Under  the  statute  every  person  who 
furnishes  intoxicating  liquors  to  another,  although  he  may 
be  a  drunkard,  is  liable  for  all  the  damage  which  results 
therefrom.  While  the  fact  of  the  intemperate  habits  of 
Mr.  Gilmore  prior  to,  and  at  the  time  of,  the  sales  in  con- 
troversy does  not  relieve  the  saloon-keepers  from  responsi- 
bility, yet  such  fact  may  properly  be  considered  as  affecting 
the  measure  of  damages.  The  instruction  was  prejudicial 
and  should  not  have  been  given.  {Dunlavey  v,  Watson,  38 
la.,  398;  Rouse  r.  Melsheimer,  82  Mich.,  172;  Black  on 
Intoxicating  Liquors,  sec.  324.) 

Complaint  is  made  of  the  changing  by  the  trial  court  of 
the  first  and  second  instructions  requested  by  defendants. 
By  these  requests  it  was  sought  to  limit  the  right  of  com- 
pensation to  damages  caused  by  the  use  of  intoxicating 
liquors,  of  which  some  part  was  furnished  by  some  one  of 
the  defendants.     The  instructions  were  changed  by  substi- 
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tuting  the  words  ''contributed  to''  for  ''caused/'  and  as 
thus  changed  were  given.  In  tliis  there  was  no  reversible 
error.  As  already  stated  the  defendants  were  liable  for  all 
damages  resulting  from  the  use  of  intoxicants  by  Gilmore 
to  which  the  liquors  furnished  by  them  to  him  contributed. 
{Kerkow  v.  Bauer,  15  Neb.,  150;  Elshire  ».  Sdiui/ler,  Id,, 
661;  Warrick  v.  Bounds,  17  Id.,  416;  MoClayv.  WorraU, 
18  Id.,  52;  Roberta  v.  Taylor,  19  Id.,  190.) 

Lastly,  it  is  insisted  that  the  court  below  erred  in  refus- 
ing to  give  the  defendants'  third  request.  The  substance 
of  it  having  been  given  by  the  court  in  other  instructions, 
it  was  not  error  to  refuse  to  repeat  it.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded.  ' 

Reversed  and  remanded. 

The  other  judges  concur. 


KiCHARD  L.  Mills  v.  Isaac  B.  Travbr. 

[Filed  Septembkb  28,  1892.] 

t 

1.  Xyectment:  Pleading:  Description  of  Land.  In  an  action 
of  ejectment  to  reoover  certain  real  estate  which  the  petition 
deBoribed  by  metes  and  bounds,  commencing  at  the  southeast 
comer  of  the  northwest  quarter  of  the  northwest  quarter  of  a 
specified  section,  town, and  range,  a  motion  to  make  the  petition 
more  definite  and  certain,  by  reqairing  the  plaintiff  to  set  forth 
therein  by  some  definite  landmark  or  snrTcy  where  said  comer 
is  situated,  was  held  properly  overruled. 

3.  :   Adverse   Possession:   Public   Land:    Homestead: 

When  Statute  Bbqins  to  Run.  A  party  acquired  title  to 
public  lands  under  the  United  States  homestead  law,  to  a  por- 
tion of  which  another  person  claims  title  by  adverse  possession, 
keldf  that  the  statute  of  limitations  did  not  begin  to  run  against 
the  party  entering  the  land  in  favor  of  the  one  holding  ad- 
versely, until  the  right  to  the  patent  was  completed  by  the  per- 
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formaoee  of  every  aet  reqaiied  of  the  entiyman  by  the  home« 
stead  law. 

3.  The  evidenoe,  althongh  oonflictiDg,  is  sufficient  to  sustain  the 
finding  that  the  possession  of  the  defendant  of  the  land  in 
qnestion  had  not  been  adyeise  and  exclosiye  for  the  period  of 
ten  years  before  the  oommenoement  of  the  suit 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Post,  J. 

A.  Ewing,  and  Lee  &  Thompson,  for  plaintiff  in  error. 

John  PaUereon^  and  Wd>rier  &  White,  contra. 

,     NORVAL,  J. 

On  the  Ist  day  of  August,  1888,  defendant  in  error 
commenced  an  action  in  the  district  court  of  Merrick 
county  to  recover  the  possession  of  the  strip  of  land  de- 
scribed in  his  petition  by  metes  and  bounds.  The  plaintiff 
in  error  filed  a  motion  to  make  the  petition  more  definite 
and  certain,  which  was  overruled  by  the  court,  and  an  ex- 
ception to  the  ruling  was  entered  upon  the  record.  After- 
wards an  answer  was  filed,  denying  that  defendant  in  error 
is  the  owner  of  the  land  in  controversy,  or  is  entitled  to 
the  possession  thereof,  and  alleging  that  plaintiff  in  error 
has  been  in  the  open,  notorious,  exclusive,  adverse,  and 
uninterrupted  possession  of  said  strip  of  land,  as  owner,  for 
more  than  ten  years  prior  to  the  bringing  of  the  suit  The 
reply  is  a  general  denial.  There  was  a  trial  to  a  jury,  with 
verdict  and  judgment  for  defendant  in  error.  The  jury 
also  made  special  findings  as  follows : 

'^  Question  1.  Of  the  two  surveys  referred  to  by  the 
witnesses,  to- wit,  that  made  by  McLean  in  the  year  1869, 
and  that  made  by  Patterson  in  the  year  1888,  which  one, 
if  either,  do  you  find  was  correct,  aud  which  survey,  if 
either,  fixed  and  established  the  true  dividing  line  between 
the  premises  of  the  plaintiff  and  defendant?  Answer. 
The  Patterson  survey.  I.  H.  Castle,  Foreman. 
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'^  Question  2.  Had  the  defendant  been  in  the  actual,  ad- 
ve^j  exclusive,  and  uninterrupted  possession  of  any  part 
of  the  premifies  in  controversy  for  the  period  of  ten  years 
previous  to  the  commencement  of  this  action,  to-wit, 
August  1, 1888  ?  If  so,  state  what  part  thereof.  Answer. 
No.  I.  H.  Castle,  Foreman." 

Complaint  is  made  in  the  brief  of  counsel  for  plaintifi 
in  error  of  the  overruling  of  the  motion  to  make  the  peti- 
tion more  definite  and  certain,  by  ''requiring  the  defendant 
in  error  to  set  forth  therein  by  some  definite  landmark  or 
survey  where  the  southeast  corner  of  the  northwest  quarter 
of  the  northwest  quarter  of  section  6,  township  13  north, 
of  range  5  west,  in  Merrick  county,  is  situated."  Said 
corner  is  the  point  mentioned  in  the  petition  where  the 
pleader  starts  to  bound  the  tract  therein  described,  and 
which  is  in  litigation  herein.  The  petition  does  not  allege 
how  said  comer  is  marked,  whether  by  a  visible  mound, 
stake  or  stone,  nor  was  such  an  allegation  necessary  to  en- 
able a  person  to  locate  the  land  in  controversy.  The  mo- 
tion was  properly  overruled. 

No  complaint  is  now  made  of  the  rulings  of  the  court 
below  on  the  trial,  or  of  the  instructions  given  and  refused. 
But  it  is  insisted  that  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence,  which^  ejection  we  will  now  con- 
sider. 

The  parties  own  adjoining  lands.  The  plaintiff  in  erroi 
is  the  owner  of  the  southwest  quarter  of  the  northeast 
quarter  and  the  southeast  quarter  of  the  northwest  quarter 
of  section  6  of  township  12,  range  5,  in  Merrick  county, 
and  also  lots  7  and  8  of  said  section.  Defendant  in  error 
owns  the  west  half  of  the  northwest  quarter  and  the  west 
half  of  the  southwest  quarter  of  said  section  6.  The 
controversy  is  as  to  the  location  of  the  true  line  dividing 
their  lands,  each  party  claiming  that  the  strip  in  dispute  ifl 
within  the  l>oundary  lines  of  his  land. 

It  appears  in  evidence  that  plaintiff  in  error  entered  all 
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of  his  landy  with  the  exception  of  lots  7  and  8^  under  the 
provisions  of  the  United  States  homestead  law,  in  1868. 
For  the  purposes  of  locating  the  corners  of  his  homestead, 
he  had  the  same  surveyed  in  1869  by  one  John  McLean, 
the  county  surveyor  of  the  county.  Defendant  in  error 
entered  the  said  west  half  of  the  northwest  quarter  under 
the  timber  culture  acts  of  congress  on  September  22,  1873, 
and  acquired  title  thereto  by  virtue  of  a  patent  issued  to 
him  on  March  20,  1886.  To  the  west  half  of  the  south* 
west  quarter  he  acquired  title  by  purchase.  In  1888,  M. 
Patterson,  the  acting  county  surveyor  of  the  county,  at  the 
request  of  Mr.  Traver,  surveyed  the  said  lands  of  plaintiff 
and  defendant  and  located  the  line  dividing  their  premises, 
which  line  is  some  eighty  links  east  of  the  one  surveyed 
by  Mr.  McLean  in  1869.  The  question  is,  which  survey 
was  correct?  If  the  Patterson  survey  truly  located  the  line 
dividing  the  premises  of  the  parties,  then  the  strip  of  land 
in  controversy  is  embraced  within  the  boundary  of  the 
lands  owned  by  defendant  in  error ;  otherwise  not.  Whether 
said  survey  is  accurate  and  correct  depends  entirely  upon 
whether  the  point  where  Mr.  Patterson  started  to  run  his 
lines  was  the  true  northwest  corner  of  section  6,  as  estab- 
lished by  the  government  surveyor.  That  the  place  where 
Mr.  Patterson  started  his  survey  was  the  true  governmental 
corner  was  testified  to  by  defendant  in  error  and  several  of 
his  witnesses,  while  the  testimony  of  plaintiff  in  error  and 
his  witness  is  to  the  effect  that  the  northwest  comer  of  said 
section  6  is  twenty-two  feet  west  of  the  place  where  the 
Patterson  survey  commenced.  It  is  impossible  to  recon- 
cile the  testimony  of  the  witnesses.  The  evidence  bearing 
upon  the  question  was  submitted  to  the  jury  under  proper 
instructions  and  they  found  that  the  Patterson  survey  was 
correct,  and  located  the  line  dividing  the  premises  of  the 
parties.  The  finding,  being  sustained  by  the  evidence,  will 
not  be  molested. 

One  question  remains  to  be  considered.     Has  plaintiff  in 
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error  acquired  title  by  adverse  possession?  As  to  that  part 
of  the  strip  in  dispute  lying  north  of  the  quarter  section 
line  and  west  of  Mills's  homestead,  there  is  evidence 
tending  tp  show  that  for  ten  years  prior  to  the  bringing  of 
the  suit  Mr.  Mills  had  plowed  and  planted  to  crops  up  to 
within  a  distance  of  a  few  feet  of  the  line  located  by  the 
McLean  survey,  which  plaintiff  in  error  says  he  left  for  a 
private  way  to  the  section  line  road.  Conceding  that  he 
was  in  the  exclusive  possession  thereof  as  owner  for  the 
statutory  period,  yet  he  did  not  acquire  title  thereto  by  such 
possession,  for  the  reason  the  same  was  a  part  of  Traver's 
timber  claim  and  he  had  not  complied  with  the  law  so  as 
to  entitle  him  to  a  patent  for  the  land  until  1885,  or  about 
three  years  before  suit  was  commenced.  The  statute  of 
limitations  did  not  commence  to  run  against  defendant  in 
error  until  his  right  to  the  patent  was  complete.  ( Carroll  t\ 
Patrick,  23  Neb.,  847;  Gibson  v.  Chouteau,  13  Wall, 
[U.  8.],  92;  Sparks  v.  Pieree,  115  U.  8.,  408;  Simmons  p. 
Ogle,  105  Id.,  650;  Nichols  v.  Council,  9  8.  W.  Rep.  [Ark.], 
305;  Steele  v.  Boley,  22  Pac.  Rep.  [Utah.]  311.) 

As  to  the  remainder  of  the  strip  which  lies  south  of  the 
quarter  section  line  and  west  of  said  lots  7  and  8,  there  is  a 
sharp  conflict  in  the  testimony  bearing  upon  the  question 
of  Mills's  possession  of  the  same.  The  above  mentioned 
lots  were  taken  by  him  as  a  timber  claim  in  the  fall  oi 
1877.  The  testimony  introduced  by  plaintiff  in  error 
tends  to  show  that  prior  to  said  year  a  few  furrows  had 
been  plowed  on  the  strip  in  controversy  by  a  prior  occu- 
pant of  said  lots  7  and  8 ;  that  in  the  spring  of  1878  Mr, 
Mills  planted  a  row  of  forest  trees  along  the  east  side  ot 
said  strip  on  said  plowing,  about  twelve  feet  apart;  that 
subsequently  he  planted  other  trees  between  them,  which 
are  now  standing  and  growing,  and  that  during  a  portion^f 
the  time  since  1878  plaintiff  in  error  has  cultivated  and 
farmed  said  plowed  strip  of  ground.  The  testimony  on 
the  part  of  the  defendant  in  error  is  to  the  effect  that  the 
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trees  were  not  planted  by  Mr.  Mills  until  the  spring  of 
1879,  and  that  afterwards,  and  prior  to  the  commencement 
of  this  action,  one  John  Good,  a  tenant  of  Traver's,  with 
the  knowledge  of  Mr.  Mills,  and  without  any  protest  or 
objection  upon  his  part,  harvested  the  hay  for  two  years 
on  said  strip  west  of  the  row  of  trees.  This  was  admitted 
by  Mr.  Mills  upon  the  witness  stand.  The  first  act  of 
possession  of  plaintiff  iu  error  was  the  planting  of  the  trees 
already  mentioned,  and  if  they  were  not  put  out  until  the 
year  1879,  as  some  of  the  witnesses  testify,  and  the  jury 
must  have  so  found,  then  it  is  clear  that  he  has  not  been 
in  possession  of  said  strip  of  land  for  ten  years  prior  to  the 
bringiDg  of  this  suit.  But  even  though  the  trees  were 
planted  in  1878,  still  plaintiff  in  error's  possession  has  not 
been  exclusive  and  uninterrupted  for  the  statutory  period, 
for  the  reason  that  the  continuity  of  his  possession  had 
been  broken.  The  verdict  of  the  jury  is  sustained  by  the 
evidence,  and  the  judgment  is 

Affirmed. 
Maxwell,  Ch.  J.,  concurs. 


Post,  J.,  took  no  part  in  the  decision. 


Abbisok  Koabs,  appellant,  y.  Experience  Esta- 

RROOK,   appellee,  IMPLEADED  WITH  J.  B.  WhIT- 
TIER,   APPELLANT. 

[FiUD  Skftbmbkb  28, 1893.] 

1.  Taxes:  Fobeolosubb  of  Libn.  In  an  equitable  proceeding  to 
foreclooe  a  lien  for  taxes  the  court  will  not  consider  qneetiona 
which  go  only  to  the  manner  of  the  aooeeoment  or  lery  of  the  tax 
in  qneation  or  other  irregularity  or  informality  in  the  proceed** 
ingB. 
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2. :  Validity  of  Assbssmknt:  Failusb  to  Becx>bd  Plat. 

In  the  sammer  of  1854  one  J.  surveyed  the  site  of  the  city  of 
Omaha  and  sahdivided  it  into  lots  and  blocks  and  streets  and 
alleys,  marking  all  oomen  with  hardwood  stakes.  He  made  a 
manoscript  plat  of  the  area  sorveyed,  showing  the  streets  and 
alleys,  lots  and  blocks,  bat  containing  no  fignres  Indicating  the 
dimensions  of  the  lots  or  the  width  of  the  streets  and  alleys. 
Said  plat  was  soon  afterward  lithographed  and  has  ever  since 
been  generally  reoogniaed  as  anthentic  by  the  public  and  prop- 
erty owners  of  the  city.  In  1857  the  mayor,  who  had  in  the 
meantime  entered  said  town  site,  under  the  laws  of  congress,  in 
trust  for  the  owners  and  occupants  thereof,  conveyed  by  deed 
certain  lots  therein  to  the  defendant,  who  immediately  indoeed 
them  in  accordance  with  the  lines  nm  by  J.  and  the  stakes  as 
originally  set  by  him.  He  has  since  repeatedly  reoogniaed  ssid 
plat  and  survey  as  authentic  by  executing  leases  and  convey- 
ances of  parts  of  said  property  by  reference  thereto.  The  prop- 
erty of  the  city,  including  the  lots  in  controTersy,  has  from  the 
first  been  assessed  for  taxation  in  accordance  with  the  said  plat^ 
and  the  streets  adjacent  to  said  lots  improved  by  the  dty  at 
great  expense.  JJeid,  That  taxes  assessed  against  said  property 
when  listed  for  taxation  according  to  the  description  on  the  said 
plat  will  not  be  held  Yoid  for  the  reason  that  said  plat  wss 
never  recorded. 

3.  Defective  Title:  Rbgoybby  of  Taxibs  Paid.  When  the  title 
of  a  purchaser  lor  delinquent  taxes  shall  fail  he  is  entitled  to 
recover  in  a  proceeding  to  foreclose  his  lien,  not  only  the  taxes 
for  which  the  property  in  question  was  sold  and  such  as  are  sub- 
sequently levied,  but  also  such  as  were  levied  for  previous  yean 
and  paid  subsequent  to  the  date  of  his  purchase. 

Appeal  from  the  district  court   for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

Montgomery  &  Jeffrey ^  for  appellants: 

.  In  a  proceeding  in  equity  to  enforce  a  tax  lien  the  court 
will  look  to  the  statute  and  not  to  the  assessment  as  the 
foundation  of  such  lieu,  and  will  regard  the  amount 
of  taxes  agaiust  the  property,  as  borne  upon  the  books  of 
the  county,  as  unalterably  established.  (Otoe  County  v, 
Mathews,  18  Neb.,  470;  Lammers  v.  Comalock,  20  Id., 345; 
Mariam  v.  Dovey^  25  Id.,  622.)     Where  there  is  no  re- 
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corded  plat  of  city  property,  a  description  by  lot  and 
block,  referring  to  the  recognized  survey,  is  sufficient  for 
levy  and  assessment  of  taxes,  and  by  the  recognized  survey 
the  description  by  lot  and  block  is  definite.  {Holts  v.  Streitz, 
16  Neb.,  249;  Bryant  v.  Estabrook,  Id.,  223;  JanesmUe 
V.  Markoe,  18  Wis.,  356;  Finney  v.  Boyd,  26  Id.,  366.) 

E.  Eslabrook,  contra: 

Land  cannot  l)e  assessed  for  taxes  as  a  village  lot  where 
there  is  no  recorded  plat.  {Johnson  v,  Scott,  11  Mich.,  232 ; 
Murdey  v.  Gibson,  13  111.,  308;  Jones  v,  Johnston,  18  How. 
[U.  8.],  154;  PeopU  v.  C.  &  A.  R.  Go.,  96  111.,  369; 
Shepard  v.  Shepard,  36  Mich.,  174 ;  Sandford  v.  People, 
102  111.,  874;  Sharps  v,  DWman,  77  Ind.,  280;  Merton  v. 
Dolphin,  28  Wis.,  459;  People  v.  Beat,  107  111.,  584;  Vil- 
lage  of  Winnetka  v.  Prouty,  Id.,  221.) 

Post,  J. 

The  plaintiff  herein  filed  in  the  district  court  of  Douglas 
county  five  petitions  prayiitg  for  decrees  of  foreclosure  of 
tax  liens  upon  as  many  separate  lots  of  land,  to-wit :  the 
east  thirty-two  feet  of  lot  2,  and  all  of  lots  3,  6,  7,  and  8 
in  block  70  in  the  city  of  Omaha.  The  several  actions 
were  consolidated  by  order  of  the  district  court  and  tried 
together.  From  the  judgment  of  the  district  court  the 
plaintiff  appeals.  From  the  bill  of  exceptions  it  appears 
that  on  the  8th  day  of  September,  1875,  the  property  above 
described  was  sold  by  the  treasurer  of  Douglas  county  to 
plaintiff  for  delinquent  taxes  and  that  treasurer's  deeds 
were  subsequently  executed  in  his  favor.  The  deeds  afore- 
said it  is  conceded  are  void  on  account  of  informalities  in 
their  execution.  Plaintiff  has  also  paid  taxes  subsequently 
assessed  against  each  of  said  lots.  In  the  action  involving 
lot  3  Jackson  B.  VVhittier  is  made  a  defendant  since  he 
also  claims  a  lien  by  reason  of  a  subsequent  purchase  for 
delinquent   taxes.     He  answered  setting  up  his  lien  and 
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praying  for  a  decree  of  foreclosure.  There  is  no  contro- 
versy with  respect  to  the  purchase  of  the  property  for  de- 
linquent taxes^  or  the  amounts  of  the  payments  therefor, 
by  plaintiff  or  Whittier.  The  defenses  relied  on  are  two 
in  number  and  will  be  noticed  in  the  order  presented. 

''First — That  tiie  proceedings  of  the  assessor  and  other 
oflBcers  preceding  the  charging  of  the  taxes  upon  the  books 
of  the  city  and  county  treasurers  were  irregular  and  of  so 
defective  a  character  as  to  render  the  taxes  charged  void 
and  not  a  lien  upon  the  property." 

The  principal  objections  to  the  proceedings  are  that  the 
property  was  not  listed  by  the  owner,  and  no  refusal  to 
list,  or  other  reason  why  not  so  listed,  was  given  by  the 
assessors;  that  the  assessor's  oath  was  not  attached  to  the 
rolls;  that  the  name  of  the  owner  was  not,  in  most  in- 
stances, given,  and,  in  such  instances,  that  the  lots  were 
not  aissessed  as  unknown,  and  other  like  irregularities.  No 
claim  is  made  to  the  effect  that  the  amounts  charged  were 
excessive,  or  that  the  payment  thereof  would  burden  the 
defendant  beyond  his  fair  proportion  of  the  taxation  re- 
quired for  the  needs  of  the  publia  It  has  been  frequently 
held  by  this  court  that  in  equitable  proceedings  to  foreclose 
liens  for  taxes  we  will  not  consider  objections  which  go 
only  to  the  manner  of  the  assessment,  or  the  levy  of  the 
tax,  or  the  conducting  of  the  sale.  (See  Otoe  County  v. 
MathewSf  18  Neb.,  "^66;  Lammera  v.  Oomstoek,  20  Id. 
345;  Merriam  v.  Dovey,  26  Id.,  622.)  These  cases  are  in 
point  and  are  conclusive  of  the  question. 

The  second  defense  is  that  the  property  in  question  has 
no  legal  existence,  for  the  reason  that  no  such  description 
of  land  is  anywhere  recordeil.  The  material  facts,  as  shown 
by  the  bill  of  exceptions,  are  as  follows :  Early  in  the  year 
1854  several  citizens  of  the  state  of  Iowa  associated  them- 
selves together  under  the  corporate  name  of  the  Council 
Bluffs  and  Nebraska  Ferry  Company,  for  the  purpose  of 
locating  a  town  on  a  site  within  the  present  boundaries  of 
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the  city  of  Omaha*  For  that  purpose  they  employed  A. 
D.  Jones  to  make  a  survey  of  the  premises.  At  that  time 
Nebraska  had  just  been  organized  as  a  territory,  but  no 
part  thereof  had  been  surveyed  by  the  government 

Mr.  Jones  began  his  work  on  the  west  bank  of  the  Mis- 
souri river^  near  what  is  now  known  as  Iler's  distillery, 
from  thence  he  ran  a  line  west  to  Sixteenth  street,  and 
from  thence  north  and  west  to  about  Byron  Reed's  present 
addition  to  the  city,  and  from  thence  directly  n%rth  to 
Webster  street,  and  from  thence  east  to  the  Missouri  river, 
and  thence  along  the  line  of  the  river  south  to  the  place  of 
b^inning.     The  claim  thus  laid  out  was  known  as  the 
claim  of  the  Council  Bluffs  and  Nebraska  Ferry  Company. 
Afterwards  the  company  employed  Jones  to  survey  a  part 
of  this  claim  into  lots  and  blocks,  streets  and  alleys;  he 
did  so,  and  made  a  plat  of  the  area  now  lying  between 
Jackson  street  on  the  south,  Webster  street  on  the  north, 
Ninth  street  on  the  east,  and  Sixteenth  street  on  the  west. 
He  made  a  manuscript  plat  thereof,  and  the  town  which 
he  thus  laid  out  was  called  Omaha.     He  designated  the 
corners  of  lots   and   blocks  and  streets  and   alleys  with 
hardwood  stakes  driven  into   the  ground.      Such  stakes 
remained  in  existence  for  many  years  thereafter,  and  many 
of  them   up  to  a  comparatively  recent  date,  but  at  the 
present  time  all  have  rotted  away  or  have  been  otherwise 
destroyed.     According  to  this  survey  and  the  plat  subse- 
quently prepared  by  Mr.  Jones,  block  70,  the  property  in 
controversy,  was  subdivided  into  eight  lots  fronting  end- 
wise toward  the  east  and  west.    The  dimensions  of  the  lots 
and  blocks  were  not  indicated  on  the  plat,  but  from  the 
bill  of  exceptions  it  appears  that  the  lots  were  sixty  by 
one  hundred  and   thirty-two  feet  in  size.     Block  70,  as 
shown   by  the  Jones   plat  and  all  subsequent  plats  and 
maps  of  the  city,  is  bounded  as  follows:  On  the  east  by 
Ninth  street,  on  the  west  by  Tenth  street,  on  the  south  by 
Capitol  avenue,  and  on  the  north  by  Davenport  street. 
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From  the  plat  or  manuscript  map  aforesaid  the  first  printed 
map  of  Omaha  was  copied,  and  which  has  since  been 
known  as  the  A.  D.  Jones  map.  In  the  year  1855  the 
company  aforesaid  caused  another  plat  to  be  made,  em- 
bracing the  area  surveyed  by  Jones  and  including  other 
contiguous  territory,  all  of  which  they  called  the  plat  of 
Omaha  city.  That  part  surveyed  by  Jones  was  not  resur- 
veyed,  and  there  never  has  been  a  survey  for  the  purpose 
of  designating  streets  and  alleys,  lots  and  blocks,  other 
than  that  of  Mr.  Jones.  Upon  the  plat  of  the  second 
survey  and  the  map  subsequently  issued  in  accordance 
therewith  no  dimensions  of  lots  or  streets  and  alleys  appear. 
Upon  it  block  70  is  designated  as  on  the  first  or  Jones 
map,  subdivided  into  eight  lots,  but  fronting  endwise  to- 
ward the  north  and  south  instead  of  the  east  and  west  as 
on  the  Jones  map.  In  1857  another  map  was  printed, 
known  as  the  Poppleton  &  Beyers  map,  purporting  to  em- 
brace the  same  area  as  the  former  maps.  On  this  map 
block  70  appears  as  on  the  Jones  map,  except  that  the  lots 
front  endwise  to  the  north  and  south  as  in  the  last  named 
map.  Afterward  a  map  was  issued  by  O.  F.  Davis,  whidi, 
with  respect  to  block  70,  followed  that  of  Poppleton  & 
Beyers'.  It  appears  that  the  two  maps  last  named  were  in 
common  use  during  a  limited  time  only.  They  were  fol- 
lowed by  maps  issued  by  Byron  Keed  and  Geo.  P.  Bemis^ 
which,  as  regards  block  70,  conform  to  the  Jones  survey 
and  map.  Subsequent  maps  have  followed  the  Jones  sur- 
vey. During  the  years  when  the  taxes  in  controversy  were 
levied,  either  the  Reed  map,  or  others  subsequently  issued, 
but  conforming  to  the  Jones  survey,  have  been  in  general 
use  in  the  city. 

Shortly  after  the  Jones  survey  the  land  included  therein 
was  entered  in  trust  for  the  owners  and  occupants  thereof, 
by  the  mayor  of  Omaha,  who  subsequently  conveyed  the 
property,  designating  the  lots  and  blocks  as  indicated  by  the 
Jones  map.     In  the  summer  of  1865  defendant  Estabrook 
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took  possession  of  the  lots  in  controversy,  and  has  ever 
since  continued  in  possession  thereof,  either  by  himself 
or  tenants.  On  the  5th  day  of  May,  1857,  Enos  Lowe, 
niayor,  conveyed  said  lots  to  defendant  by  deed,  which  is 
the  basis  of  his  title.  In  said  deed,  at  the  instance  of  the 
defendant,  the  description  of  the  lots  is  made  to  conform 
to  the  subdivisions  of  the  Jones  map,  and  also  of  that  of 
Poppleton  &  Beyers,  the  description  being  as  follows : 
''All  those  tracts  or  parcels  of  land  being  in  the  city  of 
Omaha,  *  *  *  as  originally  surveyed  by  A.  D.  Jones, 
and  lithographed  by  the  Council  Bluffs  and  Nebraska 
Ferry  Company,  to-wit,  lot  8,  in  block  70,  being  the  south 
half  of  lots  7  and  8,  of  the  plat  of  Poppleton  &  Beyers,'' 
etc  He  testifies  that  he  had  the  property  thus  described 
ID  accordance  with  both  maps  as  a  precaution  in  order  to 
avoid  future  doubt  or  uncertainty  as  to  the  boundaries  of 
his  property.  It  appears  from  the  testimony  of  J.  M. 
Woolworth,  who  prepared  the  form  of  deed  used  by  the 
mayor,  and  before  whom  most  of  the  deeds  were  acknowl- 
edged, that  as  a  rule  such  deeds  contained  no  reference  to 
any  plat  or  map  except  the  so-called  Jones  map.  Among 
other  things  the  witness  says :  ''Some  of  the  parties  apply- 
ing for  deeds  requested  that  reference  be  made  to  the  plat 
of  Poppleton  &  Beyers,  but  not  many/'  Mr.  Poppleton 
testifies  that  the  Poppleton  &  Beyers  map  was  a  business 
venture  of  the  firm  of  which  he  was  a  member.  It  was 
prepared  by  his  partner,  and  he  is  unable  to  say. whether 
or  not  the  latter  had  ever  surveyed  the  territory  in  question 
or  had  ever  been  engaged  in  subdividing  any  part  thereof 
into  lots  and  blocks. 

It  is  apparent  to  ns  from  the  record  that  the  maps  pre- 
pared from  the  Jones  survey,  and  on  which  the  lots  in 
block  70  front  endwise  to  the  east  and  west,  are  the  ones 
generally  recognized  and  accepted  as  correct  by  the  prop- 
erty owners  and  the  public  officers  of  the  city  of  Omaha 
and  Donglas  county.     In  accordance  with  that  survey  the 
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property  of  the  city  has  been  assessed  for  taxation  for  more 
than  thirty-five  years.  Omaha  has  in  that  time  grown 
from  a  frontier  village  to  a  city  of  160,000  inhabitants. 
Defendant's  property  has  in  the  meant! liie  increased  in 
value  many  times.  Thousands  of  dollars  have  been  con- 
tributed by  adjoining  proprietors  as  taxes  levied  by  the 
county  and  city,  which  have  been  expended  for  costly  im- 
provements, thereby  enhancing  the  value  of  the  property  in 
question.  Shall  he  now  be  relieved  from  his  just  contri- 
bution to  the  public  revenue  because  the  original  proprie- 
tors of  the  town  site  have  neglected  to  comply  with  a 
direction  of  the  statute,  to  have  a  copy  of  the  plat  filed  and 
recorded  in  the  proper  office?  The  survey,  although  ir- 
regular in  not  recording  the  courses,  distances,  etc.,  is  the 
one  through  which  defendant  must  trace  his  title  for  any 
purpose.  From  the  stakes  set  out  by  the  surveyor  the 
boundaries  of  the  lots  were  readily  determined,  and  ac- 
cording to  them  he  enclosed  the  lots  in  1866.  He  has 
also  subsequently  recognized  the  accuracy  of  the  survey 
and  map  of  Mr.  Jones  by  leases  and  conveyances  of  parts 
of  the  property  in  question.  For  instance  he  has  fre- 
quently executed  leases  for  parts  of  the  property  which 
must  be  referred  to  the  Jones  survey,  as  otherwise  they 
would  include  property  which  he  did  not  own,  occupy,  or 
daim.  Thus  far  we  have  made  no  reference  to  the  case  of 
Brywni  v.  Esiabrook,  16  Neb.,  217.  In  that  case  the  same 
question  was  presented,  involving  the  same  property,  when 
it  was  held  that  the  city  of  Omaha,  having  in  fact  been 
laid  out  into  streets  and  alleys,  lots  and  blocks,  more  than 
twenty-five  years  previous,  during  all  of  which  time  the 
streets  and  alleys  had  been  used  and  enjoyed  by.  the  public 
and  the  lots  taxed  as  such,  the  regularity  of  the  proceeding, 
including  the  laying  out,  platting,  and  recording  thereof, 
will  be  presumed.  It  is  urged  that  on  the  facts  of  this 
case  it  is  distinguishable  from  that,  but  we  think  other- 
wise.   The  view  we  are  disposed  to  take  is  that  the  facts 
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disclosed  by  the  evidence  in  this  case,  except  as  to  the  filing 
and  recording  of  the  plat,  are  those  which,  as  said  by  the 
court  in  Bryant  v.  Eetabrookj  will  be  conclusively  pre- 
sumed. 

In  a  brief  of  considerable  length  and  unusual  merit 
tx>unsel  for  defendant  has  assailed  the  rule  as  well  as  the 
reasoning  in  Bryant  v.  Estabrooh  In  that  case  it  is  said : 
*^  The  authorities  are  not  all  one  way,  and  yet  it  is  perhaps 
fair  to  say  the  weight  of  authority  cited  sustains  his  (de« 
fendant's)  position/^  We  are  constrained  to  make  the 
same  admission.  The  earlier  cases  and  many  recent  ones 
in  other  states  tend  to  establish  the  rule  that  for  the  pur- 
pose of  taxation  the  property  must  be  described  by  refer- 
ence to  the  government  survey,  or,  if  subdivided,  by  reference 
to  an  authenticated  plat.  The  proposition,  however,  is 
that  on  the  facts  in  this  case  the  defendant  is  in  no  position 
to  invoke  that  rule  in  his  behalf.  Such  was  the  view  of 
the  court  in  Bryant  v.  Estabrook,  We  are  convinced  that 
the  rule  there  announced  is  in  all  respects  equitable,  and 
«re  satisfied  to  adhere  to  it. 

There  is  a  further  contention,  viz.,  that  as  a  considerable 
portion  of  the  taxes  in  question  were  paid  by  plaintiff  after 
jiis  purchase  in  1875,  and  were  levied  for  years  prior  to 
the  taxes  for  which  he  purchased,  he  cannot  recover  in  this 
action.  This  claim  is  based  upon  the  language  of  the  act 
-of  1871,  which  provides  that  ''such  purchaser,  his  heirs  or 
assigns,  may  pay  all  taxes  lawfully  assessed  on  the  real 
-estate  after  such  purchase,  and  when  the  said  title  shall 
fail  shall  have  a  lien  for  all  such  taxes.'' 

In  Miller  v.  Hurfordy  11  Neb.,  385,  the  land  had  been 
sold  for  the  taxes  of  1873  and  1874.  In  the  decree  of 
foreclosure,  taxes  subsequently  paid  for  the  years  1870  and 
1871  were  included.  In  the  opinion  the  present  chief 
justice  says:  "We  are  not  entirely  clear  as  to  the  right  of 
the  plaintiff  to  include  taxes  paid  for  the  years  1870  and 
23 
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1871,  but  no  objection  is  made  to  the  judgment  on  that 
ground.'^     In  ShoenheU  v.  Nelson,  16  Neb.,  235,  the  chief 
justice,  referring  to  the  doubt  expressed  in  Miller  v.  Hurfordj 
of  the  right  to  include  taxes  paid  since  the  purchase  of  land 
at  tax  sale  but  for  previous  years,  says,  ''A  mortgagee  to 
protect  his  security  may  pay  taxes  which  are  a  I^al  charge 
upon  the  mortgaged  premises/'     And  after  citing  authori« 
ties  in  support  of  the  foregoing  proposition,  continues: 
^'  The  extent  to  which  this  rule  would  apply  in  favor  of  a 
purchaser  at  tax  sale  is  not  now  before  the  court,  although 
no  good  reason  would  seem  to  exist  against  its  application 
in  such  case."     The  act  of  1871,  however,  is  not  the  only 
provision  upon  the  subject.     By  section  1  of  the  act  ap- 
proved February  19,  1876  (sec.  1,  art.  V,  revenue  law),  it 
is  provided,  ''That   any  person,  persons,  or  corporation 
having  by  virtue  of  any  provisions  of  the  tax  or  revenue 
laws  of  this  state  a  lien  ujK>n  any  real  property  for  taxes 
assessed  thereon  may  enforce  such  lien  by  an  action  in  the 
nature  of  a  foreclosure  of  a  mortgage  for  the  sale  of  so 
much  real  estate  as  may  be  necessary  for  that  purpose,  and 
costs  of  suit.''     By  the  revenue  law  then  in  force  taxes 
were  declared  to  be  a  per^ietual  lien  on  the  property.     It 
was  in  terms  provided  by  section  64  (Gen.  Stats.,  922),  that 
the  owner  may  redeem  within  two  years,  by  paying  the 
amount  named  in  the  tax  certificate,  with  interest,  togetlier 
with  all  other  taxes  subsequently  paid,  whether  for  any 
year  or  years  previous  or  subsequent  to  said  sale.    The  va- 
rious provisions  above  referred  to  must  be  construed  to* 
gether.     Our  conclusion  from  them  is  that  plaintiff's  title 
having  failed,  he  is  entitled  to  recover  all  the  taxes  for 
which  he  has  a  lien,  which  will  include  not  only  taxes  for 
which  the  property  was  sold,  and  such  as  were   subse- 
quently levied,  but  also  such  as  were  levied  for  previous 
years  ami  paid  subsequent  to  the  date  of  his  purchase.   The 
judgment  of  the  district  court  is  reversed  and  the  case  re- 
mauded  for  an  accounting  in  that  court,  or  if  plaintiff 
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should  elect  to  have  fiDal  judgment  entered  in  this  court  it 
vrill  be  referred  here  for  an  accounting. 

Judgment  accordingly. 

The  other  judges  concur. 


Charles  T.  Edee  v.  Albert  D.  Strunk. 

[Filed  Skptkmbbs  28, 1892.] 

1«  BeoeiYers:  Liability  fob  Acts  Done  Ukdeb  Invalid  Ap- 
POINTMEHT.  An  order  by  a  conrt,  or  judge  thereof  ftpparently 
within  his  jnriadictioD,  appointing  a  receiTor,  which  is  regular 
on  ita  fiioe,  is  prima  fncU  valid ;  and  where,  in  obedience  to  snch 
order,  the  receiver  coUecte  money  and  in  good  fidth  applies  it  in 
discharge  of  taxes  doe  upon  the  property  named  therein  and  for 
necessary  repairs,  snch  order  is  a  snffioient  justification  in  an 
action  against  the  receiver  to  recover  the  rents  collected  by  him 
after  it  has  been  vacated  for  want  of  sniBcient  notice  of  the  ap- 
plication therefor. 

2l  — — :  .    Snch  an  order,  when  apparently  valid,  is  a  snffl- 

dent  defense  as  to  acts  done  in  good  faith  in  obedience  to  its 
commands;  bnt  if  the  receiver  claims  property  or  other  rights  as 
snch,  he  Is  required  to  show  a  valid  appointment.  The  case  of 
jQhn$on  V,  Pmoen,  21  Neb.,  292,  distingnisbed. 

Error  to  the  district  court  for  Pawnee  oountj.  Tried 
below  before  Appelget,  J. 

O.  M.  Humphrey f  and  H.  C,  lAndsay^  for  plaintiff  in 
error: 

The  order  appointing  a  receiver  was  void;  and  money 
collected  thereunder  may  be  recovered  by  the  party  enti- 
tled to  receive  it^  in  an  action  for  money  had  and  received. 
(JohfiBon  V.  Powers,  21  Neb.,  292.) 
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A.  H.  Babcoek,  and  J.  K.  Oovdy,  contra: 

The  prevailing  rule  is  that  the  process,  regular  on  its 
face,  is  suiBcient  to  protect  the  officer  against  personal  re- 
sponsibility in  serving  it;  but  when  he  claim.s  property 
under  it^  he  must  show  a  valid  judgment.  {Gidday  r. 
Witherspoorif  35  Mich.,  368 ;  Beach  v.  Botsfoi'd,  1  Doug. 
[Mich.],  199 ;  Adams  v.  Hubbard,  30  Mich.,  104.) 

Post,  J. 

This  was  an  action  in  the  district  court  of  Pawnee 
county  in  which  the  plaintiff  in  error  sought  to  recover 
from  the  defendant  in  error  money  which  the  latter  had 
collected  as  receiver  under  an  appointment  alleged  to  be 
void.  The  facts,  so  far  as  they  are  material  to  a  consid- 
eration of  the  question  involved,  are  as  follows :  Plaintiff 
in  error  was  the  owner  of  certain  property  in  Pawnee  City 
on  which  there  were  liens  amounting  in  the  aggr^ate  to 
more  than  $16,000,  exclusive  of  taxes,  which  amounted  to 
$251.66.  On  the  11th  day  of  February,  1889,  two  of  the 
creditors  commenced  an  action  in  the  district  court  to  fore- 
close their  joint  lien.  On  the  5th  day  of  March,  following, 
the  plaintiffs  in  the  foreclosure  suit  filed  a  motion  for  the 
appointment  of  a  receiver  to  take  charge  of  the  property 
and  collect  the  rents  and  profits  thereof,  on  the  ground  that 
said  property  was  insufficient  security  and  the  mortgagor 
insolvent.  On  the  9th  day  of  March  said  motion  was 
submitted  to  Hon.  J.  H.  Broady,  judge  of  said  court  at 
Beatrice,  within  the  same  judicial  district,  who  thereupon 
made  an  order  in  writing  appointing  the  defendant  in  error, 
sheriff  of  Pawnee  county,  receiver,  and  directed  him  to 
take  possession  of  the  property  in  question,  collect  the 
rents  thereof,  and  pay  the  taxes,  keep  the  buildings  insured, 
etc.  This  order  was  filed  in  the  district  court  of  Pawnee 
county  March  13,  and  the  defendant  in  error,  having  given 
bond  as  directed  by  the  order,  took  possession  of  the  prop- 
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erty.  On  the  29th  day  of  May,  following,  the  said  order 
was  set  aside  and  vacated,  on  the  ground  that  the  notice  of 
the  application  for  the  appointment  of  the  receiver  had  not 
been  served  on  plaintiff  in  error  a  sufficient  length  of  time 
prior  to  the  making  of  the  order.  In  the  meantime  de- 
fendant in  error,  while  in  possession  of  the  property  as 
receiver,  had  collected  rents  to  the  amount  of  $251.66.  He 
had  also  expended  for  repairs  on  the  property  $25.30^  and 
paid  taxes  due  thereon  $216.90.  On  the  vacation  of  the 
order  appointing  the  defendant  in  error  receiver,  suit  was 
instituted  against  him  by  plaintiff  in  error  to  recover  the 
full  amount  of  the  rents  collected.  The  only  question 
presented,  therefore,  is  whether  the  defendant  in  error  should 
be  credited  with  the  amount  paid  for  repairing  the  property 
and  for  the  taxes  due  thereon,  since  it  is  not  seriously  con- 
tended that  the  repairs  in  question  were  not  necessary  or 
that  the  taxes  were  not  due  and  delinquent. 

The  case  of  Johnson  v.  Powers^  21  Neb.^  292,  is  relied 
upon  by  the  plaintiff  in  error.  In  that  case  it  is  said  that 
under  the  provisions  of  section  274  of  the  Code  an  order 
appointing  a  receiver  without  the  statutory  notice  is  not 
voidable  merely,  but  void.  That  case  came  up  on  the  rul- 
ing of  the  district  court  on  a  demurrer  to  the  petition  be- 
low. In  said  petition  it  was  allied  that  no  notice  what- 
ever was  served  on  any  of  the  parties  interested,  and  that 
no  bond  had  been  given  by  the  pretended  receiver.  It  does 
not  appear  from  the  petition  that  any  part  of  the  money 
collected  had  I)een  disbursed  in  accordance  with  the  order 
of  the  court.  It  is  clear,  therefore,  that  said  petition  stated 
a  cause  of  action.  This  case,  however,  differs  from  that  in 
one  material  respect.  Here  the  receiver  is  seeking  to  jus- 
tify under  an  order  valid  on  its  face.  His  defense  is,  that 
be  paid  out  the  money  in  accordance  with  the  order  of  the 
district  judge,  an  order  which,  as  he  claims,  he  was  not 
bonnd  to,  and  in  fact  had  not  the  right  to  call  in  question. 
The  rule  is  now  well  settled  that  the  recital  of  jurisdictional 
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facts  in  an  order  appointing  a  receiver  is  prima  facie  evi- 
dence thereof.  (PoUer  v.  MeroharUs  Bank,  28  N.  Y.,  641 ; 
Wright  v.  Nostrandy  94  Id.,  45;  Gluck  and  Becker  on  Re- 
ceivers of  Corp.^  159,  n.  1.)  It  is  true  that  on  a  pleading 
which  puts  in  issue  the  question  of  jurisdiction  the  adverse 
party  may  disprove  the  recitals,  not  only  in  an  order  ap- 
pointing a  receiver,  but  also  in  a  judgment  or  decree.  Has 
the  plaintiff  in  error,  by  his  petition,  put  in  issue  the  ques- 
tion of  the  jurisdiction  of  the  judge  in  making  the  order 
in  question?  The  only  allegation  on  the  subject  is  the 
following : 

^' Third — That  the  said  A.  D.  Strunk  is  acting  as  re- 
ceiver without  any  authority  of  this  court  or  of  law  what- 
ever; that  this  plaintiff  was  not  a  party  to,  nor  had  he  any 
notice  of,  the  appointment  of  the  said  A.  D.  Strunk  as  re- 
ceiver, and  that  all  of  his  acts  were  null  and  void,  and  that 
his  pretended  appointment  was  of  no  effect  whatever.'' 

From  the  transcript  it  appears  that  plaintiff  was  a  party 
to  the  foreclosure  suit,  hence  that  allegation  need  not  be 
considered.  It  will  be  noticed  that  it  is  not  alleged  that 
the  notice  was  not  in  fact  served  upon  him,  nor  does  it 
appear  that  he  was  not  present  at  the  hearing  of  the  motioii 
in  person  or  by  counsel.  It  does  appear  that  eleven  of  the 
defendants  appeared  by  counsel,  but  the  record  does  not 
disclose  who  of  them  thus  appeared.  The  petition,  in  our 
judgment,  is  wanting  in  the  allegations  essential  to  put  in 
issue  the  question  of  the  jurisdiction  of  the  order.  We  do 
not,  however,  base  our  conclusion  alone  upon  that  ground, 
but  also  upon  the  ground  that  the  order,  \mug  prima  fadt 
regular  and  valid,  is  a  suiBcient  justification.  We  can  see 
no  reason  on  authority,  and  certainly  none  on  principle,  why 
the  rule  which  is  interposed  for  the  protection  of  ministerial 
officers  should  not  be  equally  available  to  the  defendant  in 
error.  A  sheriff,  according  to  the  prevailing  authorities, 
will  be  justified  by  a  process  regular  and  valid  on  its  fiice 
(Oiddayv,  Wither^oon,  35  Mich.,  368;  Adams  v.  HvJbbard^ 
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30  Id.,  104;  Newburgv.  Munshowery  29  O.  St.,  617;  Cor- 
nellv.  Barnes,  7  Hill  [N.  Y.],  35;  Crocker  on  Sheriffs,  sees. 
284,  286),  although,  should  he  claim  property  under  it,  he 
is  required  to  show  a  valid  writ.  The  defendant  in  error 
is  making  no  claim  to  the  money  which  came  into  his  hands 
in  obeying  the  order  in  question ;  nor  has  the  plaintiff  suf- 
fered any  loss.  The  money  in  controversy  has  been  ex- 
pended for  his  benefit.  It  appears  to  us  that  the  reasons  for 
the  rule  exempting  a  sheriff  from  liability  in  the  cases  cited 
above  should  apply  with  especial  force  in  cases  like  this. 
The  receiver  holds  his  office  by  appointment  direct  from  the 
court  or  judge  and,  when  valid,  he  becomes  an  officer  of  the 
court,  subject  to  its  orders  and  liable  for  a  disobedience 
thereof.  It  is  his  right  and  duty  in  certain  cases  to  apply 
to  the  court  for  advice,  and  we  think  the  policy  of  the  law 
is  not  to  require  him  to  obey  the  judgment  of  the  court  or 
order  of  the  judge  at  his  peril.  Johnson  v.  Powers,  mpra^ 
was  correctly  decided  upon  the  record ;  but  as  authority  must 
be  restricted  to  cases  within  the  facts  of  that  case,  we  do  not 
find  any  error  in  the  record,  and  the  finding  and  judgment 
of  the  district  court  for  $10.46,  the  balance  in  the  hands' 
of  the  defendant  in  error,  is 

Affirmed. 

The  other  judges  concur* 


C.  S.  Worley  v.  Samuel  Shong. 

[Filed  Sbftbmbeb  28,  1892.] 

1.  Appeal:  Gonclusivbniss  of  Rbcobd.  In  all  appellate  pro- 
ceedingpB  the  records  of  the  trial  ooart,  when  properly  verified, 
import  absolnte  yerity. 

S.  Diminution  of  Beoord :  Rule  to  Corbect  Justice's  Joub- 
KAL  Entey  on  His  Docket  Not  Allowed.  On  the  saggestion 
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of  a  diminution  of  the  record,  if  it  appears  that  any  material  part 
of  the  record  has  been  omitted,  the  court  will,  by  rule,  require 
such  record  to  be  supplied;  but  a  rule  will  not  be  allowed  to 
require  a  justice  of  the  peace  to  correct  a  journal  entry  on  his 
docket. 

8.  Justice  of  the  Peaoe:  Jubt  Trial:  Timk  of  Entsbino 
Judgment  ok  Ysbdict.  In  a  trial  to  a  jury  before  a  justice 
of  the  peace  a  verdict  was  returned  and  filed  at  twenty-five 
minutes  after  8  o'clock  P.  M.,  but  judgment  was  not  entered 
thereon  until  the  next  day.  Held,  That  the  judgment  was  not 
entered  immediately  within  the  meaning  of  section  1002  of  the 
Code,  and  that  the  justice  had  lost  jurisdiction  at  the  time  the 
entiy  of  judgment  was  made. 

Error  to  the  district  court  for  Box  Butte  county,  Triect 
below  before  Einkaid^  J. 

W.  M.  lodeneCf  for  plaintiff  in  error. 

C  W.  GUmaUf  and  B.  F.  CHlman,  contra. 

Post,  J, 

The  plaintiff  in  error  sued  the  defendant  in  error  before 
a  justice  of  the  peace  of  Box  Butte  county.  The  cause  was 
tried  to  a  jury,  resulting  in  a  verdict  for  the  plaintiff.  From 
the  transcript  of  the  justice  it  appears  that  the  verdict  was 
returned  and  filed  at  8  o'clock  and  25  minutes  P.  M.  Feb* 
ruary  4,  1890,  but  that  judgment  was  not  entered  thereon 
until  the  next  day.  Defendant  in  error  filed  a  petition  in 
error  in  the  district  court  of  said  county,  by  which  he  sought 
to  reverse  said  judgment,  on  the  ground  that  it  was  not  en* 
tered  immediately  upon  the  returning  of  the  verdict,  as  pro* 
vided  by  section  1002  of  the  Code.  In  the  district  court  he 
filed  an  affidavit  to  the  effect  that  the  justice  did,  in  fact^ 
enter  judgment  on  the  day  the  verdict  was  returned  and 
immediately  thereafter,  and  so  entered  it  on  his  docket,  but 
had  subsequently  altered  the  entry  so  as  to  show  that  it  was 
not  entered  until  the  following  day.  Upon  this  showing 
he  suggested  a  diminution  of  the  record  and  moved  for  an 
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order-  requiriDg  the  jnstioe  to  certify  accordingly.  This 
motion  was  overruled,  to  which  exception  was  taken.  The 
district  court  did  not  err  in  overruling  the  motion  aforesaid. 
In  all  appellate  proceedings  the  record  of  the  tri^l  court, 
when  properly  prepared  and  verified,  imports  absolute 
verity.  (Elliott  on  Appellate  Proceedings,  186.)  It  is  one 
thing  to  amend  the  transcript  and  quite  a  different  thing  to 
change  Ihe  record.  (Id.,  190.) 

The  rule  is  well  settled,  both  in  appeals  and  proceedings 
in  error,  that  this  suggestion  will  be  entertained  and  the 
rule  allowed  only  when  it  is  made  to  appear  that  there  is 
an  additional  record  in  the  trial  court ;  in  short,  that  some 
part  of  the  record  has  been  omitted.  For  the  purpose  of 
the  petition  in  error  the  district  court  rightly  held  that  the 
transcript  of  the  justice,  duly  certified,  could  not  be  im- 
peached. The  district  court,  having  refused  to  allow  an 
order  for  the  correction  of  the  record  by  the  justice  of  the 
peace,  entered  judgment  reversing  the  judgment  for  plaint- 
iff. The  court  evidently  followed  Thompson  v.  Church, 
13  Neb.,  287,  and  Austin  v.  Brook,  16  Id.,  642,  in  holding 
that  the  judgment  was  not  entered  '' immediately ''  upon 
the  finding  and  return  of  the  verdict  within  the  meaning 
of  section  1002  of  the  Code.  This  case  is  clearly  within 
the  rnle  announced  in  the  above  cases.  It  may  be  that  a 
more  liberal  construction  would  have  been  in  harmony 
with  the  spirit  of  the  Code,  but  having  been  the  recognized 
rule  in  this  court  for  many  years,  it  will  be  adhered  to  un- 
til changed  by  the  legislature.  We  are  of  the  opinion  that 
the  justice  of  the  peace  had  lost  jurisdiction  at  the  time  the 
entry  of  judgment  was  made.  The  judgment  of  the  dis- 
trict court  is  right  and  should  be 

Affibmbd. 

The  other  judges  concur. 
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36  814 
40  571^ 

85  8i4i        Samuel   Stratton,  appellee,  y.  Fbancib  K  Reis- 


„,- „  DORPH    ET     AL.,    APPELLANTS,    IMPLEADED    WITH 

w5   Slit 

SI  9411  Omaha  Lumber  Company,  appellee. 


[FiLBD  SXPTSMBBB  28,  1892.] 

1«  Mortgage  Foreolosme:  Notiok  of  Salx.  Ins  notice  of  aale 
of  real  eeteta  under  a  decree  of  foredoenre,  while  it  is  proper  to 
state  the  amoant  of  the  decree,  each  statement  is  not  eswntial  to 
the  Taliditj  of  the  notice. 

2.  !  Parties.    In  a  foreclosnre  proceeding  the  bolder  of  a  prior 

mortgage  is  not  a  necessiary  party. 

3.  :  Findings:  Pbiob  Incumbbanobb.    In  a  foreclosnre  pro* 


ceeding,  where  the  holder  of  a  prior  mortgage  is  not  made  a  partj, 
it  is  not  necessary  for  the  coart  to  find  the  amount  dae  on  such 
mortgage,  since  the.  holder,  not  being  a  party  to  the  snit,  will 
not  be  concluded  thereby;  and  the  proYisions  of  the  Oode  for 
the  ascertainment  of  prior  liens  by  the  appraisers  are  adequate 
to  preserre  the  rights  of  the  mortgagor  or  others  standing  in  the 
same  relation  to  the  mortgaged  property. 

4.  :  Confirmation:  Ibbbgulabities  in  Dbcbex.     Where 

parties  have  been  personally  served  with  summons  and  make  an 
appearance  in  a  suit  to  foreclose  a  mortgage,  they  cannot  after- 
ward, to  defeat  confirmation,  assail  the  decree  for  a  mere  ir- 
regularity. 

•    Appeal  from  the  district  court  for  Saunders  county. 
Heard  below  before  Marshall,  J. 

David  Van  Etien,  and  0.  C  Tarpenningj  for  appellants. 

T,  B.  Wihofiy  and  Reeae  &  Gilkeson,  for  appellee  Stratton. 

Post,  J. 

This  is  an  appeal  from  an  order  of  the  district  court  of 
Saunders  county  confirming  the  sale  of  certain  real  estate, 
under  an  order  of  sale  issued  upon  a  decree  of  foreclosnre. 
The  appellants,  who  were  defendants  below,  filed  answer 
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lu  the  district  court,  but  a  demurrer  thereto  was  sustained. 
To  this  ruling  appellant  took  no  exception  and  pleaded  no 
further.  An  order  of  sale  was  issued  April  23,  1890, 
under  which  the  sheriff  sold  the  land,  making  his  return 
June  3,  following,  on  which  day  the  preliminary  order  to 
show  cause  against  the  confirmation  of  sale  was  made  On 
the  4(h  day  of  June  certain  objections  and  exceptions  to 
the  sale  were  filed,  and  on  the  next  day  the  order  of  con- 
firmation was  entered.    From  this  order  defendants  appeal. 

The  first  objection  is,  that  the  notice  of  sale  is  insufficient 
because  it  does  not  state  the  amount  of  the  decree,  nor  any 
amount.  An  examination  of  the  notice,  as  published, 
shows  that  it  complies  with  all  of  the  provisions  of  statute. 
There  is  no  requirement  that  the  notice  shall  contain  a 
statement  of  the  amount  found  due  by  the  decree.  That 
is  a  matter  of  public  record.  The  notice  refers  to  the  de- 
cree and  the  order  of  sale.     This  is  sufficient. 

The  next  contention  is,  that  the  sheriff  had  no  authority 
to  sell  subject  to  the  mortgage  of  the  Lombard  Investment 
Company,  inasmuch  as  there  was  no  finding  of  the  amount 
due  thereon.  This  is,  in  effect,  an  attack  upon  the  decree, 
as  it  is  therein  found  that  the  Lombard  Investment  Com- 
pany  has  a  prior  lien  and  an  order  is  awarded  for  the  sale 
of  the  property  subject  to  said  mortgage.  The  investment 
company  was  not  a  necessary  party  to  the  suit.  ( White  v. 
JSartlettf  14  Neb.,  320.)  The  district  court  had  jurisdiction 
of  the  subject  of  the  action  and  of  the  parties,  hence  ques- 
tions which  affect  the  regularity  of  the  decne  are  concluded 
thereby.  The  decree  cannot  be  assailed  for  any  mere  irreg- 
ularity upon  a  motion  to  set  aside  a  sale.  {Parrot  v.  Neligh^ 
7  Neb.,  456 ;  State  Bank  v.  Scofield,  9  Id.,  499.)  But  the 
decree  is  not  irregular.  The  Lombard  Investment  Com- 
pany, not  being  a  party  to  the  foreclosure  proceeding,  would 
not  have  been  bound  by  any  finding  as  to  the  amount  due 
on  its  mortgage.  Nor  can  the  failure  to  find  the  amount 
due  on  a  prior  mortgage  in  such  case  prejudice  the  mort- 
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gagor  or  other  party  standing  in  the  same  relation  to  the 
mortgaged  property.  The  provisions  of  the  Code  for 
the  appraisement  of  property  sold  on  execution  or  at  ju- 
dicial sale,  sections  491a,  4916,  491o,  491d!,  are  adequate 
for  his  protection.  Under  these  provisions  the  appraisers 
are  required  to  find  the  amount  of  prior  liens  from  the  best 
evidence  obtainable,  viz.,  the  records  of  the  county,  derk, 
the  clerk  of  the  district  court,  and  the  county  treasurer. 
They  act  judicially,  and  should  specifically  enumerate  the 
liens  and  incumbrances  which  they  find  against  the  prop- 
erty. (Sesaions  v.  Irtoin,  8  Neb.,  6.) 

The  question  not  being  an  open  one  in  this  state,  we  do 
not  deem  it  necessary  to  examine  the  cases  cited  by  counsel 
for  defendants.  The  sum  deducted  on  account  of  the  prior 
mortgage,  |900,  is  the  amount  found  by  the  appraisers; 
and  as  no  attempt  was  made  to  impeach  their  finding,  it 
must  be  presumed  to  be  correct 

Other  objections  in  the  defendants'  brief  do  not  call  for 
discussion,  since  they  are  not  predicated  upon  any  state  of 
&cts  which  appear  of  record.  In  fact,  so  fisir  as  they  are 
to  be  regarded  as  statements  of  fact^  they  are  direct  con- 
tradictions of  the  record.  The  proceedings  in  the  district 
court  appear  to  have  been  in  all  respects  r^ular,  and  the 
order  confirming  the  sale  is 

Affibmed. 


The  other  judges  concur. 
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John  Fitzgerald  et  al.,  Administbatobs^  v.  Simon    !  45   48l 

P.  Benadom. 

[Filed  Septkmbkb  28,  1802.] 

1.  Beoord  for  Beview:  Bill  of  Exceptions:  Affidavitb. 
Where  iaeaee  of  fact  aife  tried  on  affidavite,  this  ooart  will  not 
reyiew  the  order  of  the  district  ooart  npon  such  eTidence,  anlen 
the  affidaTita  are  identified  and  preaeryed  in  the  form  of  a  hill 

of  exceptions. 

t 

Ebrob  to  the  district  court  for  Lancaster  county*     Tried 
below  before  Chapman,  J. 

Jame8  E.  PhUpoUy  for  plaintiffs  in  error, 

Abbotty  SeUeck  &  Lcmej  contra. 

Post,  J. 

Defendant  in  error  recovered  judgment  against  John 
Sheedy  in  the  district  court  of  Lancaster  county,  for  $40.87 
and  costs.  Defendant  below  subsequently  filed  a  petition 
in  error  in  this  court  for  the  purpose  of  having  said  judg- 
ment reviewed.  On  suggestion  of  his  death  since  the  filing  > 
of  the  petition  in  error,  the  action  was  revived  in  the 
name  of  the  administrators  of  his  estate,  S.  M.  Melick  and 
John  Fitzgerald.  The  action  was  originally  commenced 
liefore  a  justice  of  the  peace  and  brought  into  the  district 
court  by  appeal.  A  motion  was  made  in  the  district  court 
to  strike  out  the  petition,  for  the  reason  that  the  cause  of  ac- 
tion stated  therein  was  not  the  same  as  that  tried  before  the 
justice.  This  motion  was  overruled,  to  which  exception 
was  taken,  and  is  the  error  assigned  in  this  court.  The 
record  does  not  contain  any  of  the  proceedings  before  the 
justice.  The  only  evidence  as  to  the  issues  at  that  time  is 
the  affidavits  of  counsel.     The  question  as  to  what  issues 
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were  submitted  to  the  justice  of  the  peaoe  is,  therefore,  one 
of  fact.  The  district  court  appears  to  have  found  for  the 
plaintiff  below  upon  that  question,  and  evidently  deter- 
mined that  the  cause  of  action  before  the  justice  was  sub- 
stantially the  same  as  that  stated  in  the  petition.  This 
ruling  we  cannot  review,  since  the  evidence  submitted  to 
the  district  court  upon  the  hearing  of  the  motion  has  not 
been  preserved.  It  has  been  ofteir  held  that  where  issues 
of  fact  are  tried  in  the  district  court  upon  affidavits,  such 
evidence  must  be  preserved  in  the  form  of  a  bill  of  excep- 
tions in  order  to  enable  this  oourt  to  review  the  judgment 
or  order  complained  of.  This  rule  is  so  well  settled  that 
it  is  needless  to  cite  the  cases  in  point.  The  judgment  of 
the  district  court  is 

Affirmed. 


The  other  judges  concur. 


135    318 
iJO    7lj 

/  ^  84^  Thomas  Cabr  v.  Edward  M.  Luscheb. 

[Filed  Octobsb  5, 1892.] 

1.  Appeal  from  Jiistice'B  Oourt:  Trial:  Issusb.    Und«r  the 

deeiflion  of  this  ooart  in  Clegkwrn  v.  WaUnnany  16  Neb.,  506, 
which  has  been  followed  ever  since,  a  defendant  who  has  a^ 
peared  in  an  action  before  a  jostice  of  the  peaoe  may  appeal 
from  the  judgment,  notwithstanding  he  was  not  present  at  the 
trial.  On  the  trial  of  each  a  case,  in  an  ordinary  action,  it  will 
be  assamed  that  the  caase  of  action  is  denied,  and  it  will  doYolve 
on  the  plaintiff  to  proye  the  same;  and  in  case  the  defendant 
appeals,  his  defense  will  be  restricted  to  a  like  deniaL 

2.  :   Plkadino:   Gountsb-Claim.     Motion   to  strike  onl 

counter-claim  Ae/d  properly  sostained. 

Error  to  the  district  court  for  Lancaster  countj.    Tried 
below  before  Tibbets,  J, 
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WooUy  &  Gibson,  for  plaintiff  in  error: 

The  plaintiff  in  error  appeared  as  defendant  in  justice's 
court  and  was  entitled  to  appeal.  The  issues  can  be  made 
up  in  the  appellate  court^  and  the  trial  court  erred  in  sus- 
taining the  motion  of  plaintiff  below  to  strike  out  that 
portion  of  the  amended  answer  setting  up  a  counter-claim. 
{Smith  V.  Borden,  22  Neb.,  488;  Andrews  v.  MvUin,  14 
Id;,  248 ;  Sanchez  v.  Oandelaria,  23  Pac.  Rep.  [N.  M.], 
239;  Wagner  v.  Evers,  20  Neb.,  183;  Code  Civil  Proood- 
ore,  sees.  951,  1010.) 

T.  C.  Hunger  J  contra: 

The  same  issues  must  be  tried  on  appeal  that  were  tried 
ID  the  court  below.  {Baier  v.  HumpaU,  16  Neb.,  128; 
Cburtnay  v.  Price,  12  Id.,  192 ;  CfLeary  v.  lakey,  Id.,  137 ; 
IkUIer  V.  Schroeder,  20  Id.,  636;  Sawyer  «.  Brown,  17  Id., 
172;  JJ.  P.  B.  Co.  V.  Ogilvy,  18  Id.,  638;  Selh  v.  Hag- 
gatrd,  21  Id.,  361;  Clendenning  ».  Crawford,  7  Id.,  476; 
Gzin  t?.  Harden,  1  Ore.,  360 ;  Marx  v.  Truasdl,  60  Miss., 
498.)  A  counter-claim  is  a  separate  cause,  and  if  not  pre- 
sented below  cannot  be  appealed.  {Burbage  v.  Squires,  3 
Met  [Ky.],  77;  Cross  v.  Eaton,  48  Mich.,  184;  Wilson 
V.  WHsm,  30  O.  St.,  372;  Grant  v.  Ludlow,  8  Id.,  32; 
MazwelPs  Justice  Pr.,  169;  Callahan  v.  NewM,  61  Miss., 
437.) 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiff  in  error  before  a  justice  of  the  peace  to  recover  the 
sum  of  $63.25.  A  summons  was  duly  issued  and  served, 
which  was  returnable  June  30,  1890,  at  9  o'clock  A.  M. 
At  the  time  to  which  the  cause  was  continued  the  plaintiff 
in  error  failed  to  appear  and  judgment  was  rendered 
against  him  for  the  sum  of  |63.26  and  costs.  He  then 
appealed  the  cause  to  the  district  court  and  in  that  court 


320  NEBRASKA  REPORTa         [Vol.  35 


Carr  ▼.  Ltueber. 


filed  an  answer  to  the  petition  of  the  defendant  in  error  as 
follows : 

''Comes  now  the  above  named  defendant  and  for 
amended  answer  to  the  plaintiff's  petition  admits  that  he 
employed  the  plaintiff  as  a  traveling  salesman,  and  agreed 
to  pay  him  the  sum  of  twenty-five  cents  per  box  for  soap 
sold  by  him,  but  denies  that  defendant  agreed  to  pay  any 
traveling  or  other  expenses  whatever. 

''Further  answering,  the  defendant  alleges  that  he  ad- 
vanced and  paid  to  plaintiff  the  sum  of  $75,  which  was 
about  $13  more  than  was  due  plaintiff,  and  defendant  is  not 
indebted  to  plaintiff  in  any  sum  whatever. 

"  Further  answering  by  way  of  counter-claim,  defendant 
alleges  that  while  plaintiff  was  so  employed  by  defendant, 
as  hereinbefore  stated,  the  plaintiff,  without  defendant's 
knowledge  or  consent,  falsely  represented  the  quality  of 
defendant's  stock  and  promised  defendant's  customers  to 
fill  orders  in  violations  of  defendant's  instructions,  whereby 
defendant  lost  bis  customers  in  the  territory  traveled  by 
plaintiff,  to  defendant's  damage  in  the  sum  of  $200. 

"Wherefore  defendant  prays  judgment  against  the 
plaintiff  in  the  sum  of  $200  and  costs  of  suit." 

The  defendant  in  error  thereupon  moved  to  strike  out  of 
the  defendant's  amended  answer  filed  May  4,  1891,  be- 
ginning "further  answering,  defendant  alleges  that  he  ad- 
vanced and  paid  to  plaintiff,"  and  ending  "wherefore  de- 
fendant prays  judgment  against  the  plaintiff  in  the  sum  of 
$200  and  costs  of  suit,"  and  all  words  included  between 
said  clauses,  being  all  after  the  words  "or  other  expenses 
whatever,"  for  the  reason  that  the  issues  in  the  court  below, 
where  this  cause  was  tried  and  from  which  it  was  appealed, 
did  not  include  the  matters  set  up  in  the  said  words  of  the 
amended  answer,  nor  was  the  trial  upon  the  said  matter  so 
set  forth,  and  the  issues  by  the  amended  answer  are  not  the 
issues  in  the  court  below. 

The  motion  was  sustained  as  to  the  claim  for  damages 
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and  overruled  as  to  payment.  The  defendant  in  error 
thereupon  filed  a  reply  denying  payment  On  the  trial  of 
the  cause  the  jury  returned  a  verdict  in  favor  of  the  de- 
fendant in  error  for  the  sum  of  $65.48^  upon  which  judg- 
ment was  rendered. 

The  defendant  below  (plaintiff  in  error)  brings  the  cause 
into  this  court,  and  the  only  question  presented  is  the  ruling 
of  the  court  in  striking  out  of  the  answer  the  counter-claim 
for  damages. 

The  plaintiff  in  error  relies  upon  Smith  v.  Bordeuy  22 
Keb.y  487-8,  to  sustain  his  position.  In  that  case^  how- 
•ever^  the  defendant  did  not  set  up  a  counter-claim  or  set-off^ 
and  the  only  question  presented  was  the  liability  of  the 
defendant  to  the  plaintiff.  The  court  felt  constrained  in 
view  of  the  decision  of  a  majority  of  the  court  in  Cleghom 
m.  Waterman,  16  Neb.,  226,  to  hold  that  an  appeal  would 
lie  where  there  had  been  an  appearance.  That  case  was 
followed  by  Orippen  v.  Churchy  17  Neb.,  304.  These 
cases  are  a  wide  departure  from  Clendenning  v.  Orawford^ 
7  Neb.,  474,  in  which  it  was  held  that  the  party  appeal- 
ing must  have  contested  the  case  before  the  justice.  The 
court,  as  at  present  constituted,  view  the  last  case  cited  with 
favor  and  regard  it  as  a  correct  statement  of  the  law,  but 
as  it  is  desirable  to  adhere  to  a  practice  when  once  estab- 
lished, we  will  follow  the  later  decisions.  We  will  not  ex- 
tend the  rule,  however. 

A  defendant,  by  failing  to  appear  at  the  trial  before  the 
justice,  cannot  thereby  obtain  an  advantage.  He  cannot 
refuse  there  to  present  his  claim,  set-off,  or  counter-claim, 
and  on  an  appeal  plead  and  prove  the  same.  From  the 
nature  of  the  case  before  the  justice,  the  issue  is  the  right 
of  the  plaintiff  to  recover  on  his  claim.  For  the  purpose 
of  the  trial  the  claim  is  treated  as  denied,  and  it  devolves 
on  the  plaintiff  to  prove  the  same;  and  on  appeal  the  same 
issue  is  presented.  The  court  did  not  err,  therefore,  in 
striking  out  the  alleged  defense  of  the  defendant  below, 
24 
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and  there  is  no  error  in  the  record.    The  judgment  is 
therefore 

Affirmed. 


The  other  judges  concur. 


State  of  Nebraska,  ex  rel.  Clarke  Oapek,  y. 

A.  B.  SOMERS. 
[Filed  Ootobbb  5, 1693.] 

1.  Oitlea  of  Metropolitan  Class :  Commissioneb  of  HxALiBt 

AUTUOBITY  OF  M AYOB  TO  Removk.  A  commisBioner  of  health 
for  a  city  of  the  metropolitan  claas  is  to  be  appointed  by  the 
mayor  and  approved  by  the  oonncil,  and  '*  shall  hold  office  for  a 
term  of  two  yean,  *  *  *  unless  sooner  removed."  In  1688  the 
statute  was  amended  so  as  to  read  '*A11  officers  appointed  by  the 
mayor  and  confirmed  by  the  ooandl  shall  hold  the  office  to 
which  they  may  be  appointed  until  the  end  of  the  mayor's  term 
of  office  and  until  their  successors  are  appointed  and  qualified, 
unless  sooner  removed  or  the  ordinance  creating  the  office  shall 
be  repealed,  except  as  otherwise  provided  in  section  104,"  and 
in  1691  the  statute  was  amended  to  provide  that  the  mayor,  on 
the  second  Tuesday  in  January  after  his  election,  is  required  to 
appoint  certain  officers,  which  provision  seems  to  include  the 
commissioner  of  health.  Held^  Construing  these  provisions  to* 
gether,  that  the  mayor  had  authority  at  the  time  stated  to  re- 
move the  commissioner,  without  having  made  chai^ges,  and 
appoint  one  in  his  place. 

2.  :  :  .  Where  the  statute  authorizing  the  ap- 
pointment contains  a  reservation  of  the  right  of  removal  without 
preferring  charges,  and  this  power  is  exercised  by  the  removal 
of  the  incuml)ent  and  the  appointmeut  of  another  in  his  stead, 
the  right  of  the  former  to  the  office  will  cease. 

3.  :  :  Tbbu  of  Office:  Poweb  to  Remove  Re- 
tained: Pbefsbbino  Chabobs  Not  Neobssabt.  Where  a 
person  is  appointed  to  an  office  for  a  definite  period  and  there 
is  a  provision  that  to  obtain  his  removal  charges  must  be  pre- 
ferred against  him,  he  cannot  be  removed  unless  such  charges 
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are  made;  but  this  rule  does  not  apply  to  a  caae  where  the  power 
of  remoYal  is  retained  and  no  charges  are  required. 

4.  ^: :   Law  Goyebnino  Removal  of  Offtoebs  foe 

Fixed  Term  Does  Not  Apply.  Section  172  of  the  act  in  re- 
lation to  metropolitan  cities  does  not  apply  to  tha  officers  of  the 
daas  last  named. 

Original  prooeeding  in  nature  of  quo  warranto. 
WUliam  D.  Beckett,  and  Gurley  A  Marple,  for  relator. 
W.  J.  ConneUy  contra. 

Maxwell,  Ch.  J. 

•  ■ 

This  action  is  brought  by  the  relator  to  oust  the  defend- 
ant from  the  office  of  commissioner  of  health  for  the  city 
of  Omaha  and  to  install  the  relator  therein.  The  relator 
was  appointed  to  the  office  on  the  28th  of  April,  1891. 

It  appears  from  the  record  that  at  the  election  for  mayor 
of  said  city  in  the  fall  of  1891  George  P.  Bemis  was  elected 
mayor  thereof  and  entered  upon  the  duties  of  said  office  on 
the  5th  day  of  January,  1892;  the  mayor  removed  the  re- 
lator from  said  office  and  appointed  the  defendant  to  the 
position,  who  thereupon  entered  upon  the  duties  of  his  office 
aiid  has  ever  since  exercised  the  same. 

It  is  claimed  on  behalf  of  the  relator  that  the  mayor 
does  not  possess  the  power  to  remove  the  commissioner  of 
health,  and  that  therefore  his  action  in  the  premises  is  un- 
authorized and  void.  Section  30,  chapter  12a,  Compiled 
Statutes,  relating  to  cities  of  the  metropolitan  class,  so  far 
as  it  applies  to  the  appointment  of  commissioner,  is  as  fol- 
lows: '' Said  commissioner  of  health  shall  be  appointed  by 
the  mayor,  subject  to  the  approval  of  a  majority  of  the 
council ;  shall  hold  office  for  a  term  of  two  years  from  date 
of  appointment,  unless  sooner  removed  or  retired." 

Section  104  provides  for  a  board  of  public  works  ''which 
shall  consist  of  three  members,  residents  of  such  city,  to  be 
appointed  by  the  mayor  by  and  with  the  consent  of  the 
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council  before  the  first  Monday  of  July,  1887,  for  the 
term  of  one,  two,  and  three  years  respectively,  the  term  of 
office  of  each  to  be  designated  by  the  mayor ;  and  annually 
thereafter  there  shall  be  appointed,  as  hereinbefore  pro- 
vided, one  member,  whose  term  of  office  shall  be  three 
years/^ 

The  statute  also  provides  for  removing  any  of  such  of- 
ficers by  the  city  council  upon  charges  being  preferred,  the 
party  accused  to  be  served  with  a  copy. 

Section  143,  as  amended  in  1891,  is  as  follows:  ^'Upon 
the  second  Tuesday  after  the  election  in  1 887,  and  on  the  sec- 
ond Tuesday  in  January  after  each  general  city  election,  ibe 
mayor,  subject  to  confirmation  by  the  city  council,  shall 
appoint  the  following  officers,  to-wit :  A  city  engineer,  a 
city  attorney,  an  assistant  city  attorney,  a  city  prosecutor, 
a  street  commissioner,  an  inspector  of  buildings,  a  boiler 
inspector,  and  such  other  appointive  officers  as  may  be  au- 
thorized herein  or  specially  provided  for  by  ordinance.  It 
shall  require  a  majority  of  all  the  members  of  the  council 
to  confirm  each  of  said  appointments.  Upon  the  failure  or 
refusal  of  the  council  to  confirm  any  of  said  appointments, 
it  shall  be  the  duty  of  the  mayor,  on  the  first  Tuesday  of 
each  month  thereafter,  to  make  other  appointments  for  such 
offices  if  the  appointees  thereto  be  not  confirmed,  and  to  so 
continue  until  approved  by  the  council.^' 

Section  144  provides:  '^AU  officers  ap|K)inted  by  the 
mayor  and  confirmed  by  the  council  shall  hold  the  of- 
fice to  which  they  may  be  appointed  until  the  end  of  the 
mayor's  term  of  office  and  until  their  successors  are  ap- 
pointed and  qualified,  unless  sooner  removed,  or  the  ordi- 
nance creating  the  office  shall  be  repealed,  except  as  other- 
wise provided  in  section  104." 

We  find  no  reference  to  sections  143  and  144  in  the 
brief  of  the  attorneys  for  the  relator.  One  of  these  sec- 
tions was  amended  in  1889  and  the  other  at  the  last  session 
of  the  legislature. 
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An  examination  of  the  several  sections  of  the  act  shows 
that  certain  ofiScers,  like  the  board  of  public  works,  con- 
sisting of  three  members,  are  appointed  for  one,  two,  and 
three  years,  and  there  is  a  provision  for  filing  specific 
charges  against  each  of  the  members  of  such  board  and 
removing  the  person  adjudged  to  be  guilty.  Where  an  of- 
fice is  held  in  that  way,  there  can  be  no  removal  except  for 
cause.  Where,  however,  the  right  of  removal  is  reserved  in 
the  appointing  power  without  the  necessity  of  making 
charges,  it  may  be  exercised  in  the  discretion  of  the  appoint- 
ing power,  even  before  the  expiration  of  the  term.  This 
principle  is  recognized  in  Stale,  ex  reL  Catier,  v.  Board  of 
Public  Lands  and  Buildings,  7  Neb.,  42. 

Sections  143  and  144,  above  copied,  relate  alone  to  offi- 
cers whose  terms  expire  with  that  of  the  mayor  or  those 
removable  at  pleasure  without  preferring  charges. 

In  the  late  case  of  -State  v.  Smithy  35  Neb.,  13,  the 
parties  held  for  a  definite  period  which  had  not  elapsed, 
and  there  was  a  provision  that  in  order  to  remove  any  of 
the  members  of  the  board  it  was  necessary  to  prefer 
charges  against  them,  and  it  was  held  that  a  removal  of 
such  officers  without  such  charges  having  been  made  was 
nnauthori^ed.  That,  we  think,  is  a  correct  statement  of 
the  law;  but  it  does  not  apply  to  this  case,  as  the  right  of 
removal  is  impliedly  retained  in  the  hands  of  the  mayor. 
We  are  referred  to  section  172,  which  is  as  follows:  ''The 
power  to  remove  from  his  office  the  mayor  or  any  council- 
man or  other  officer  mentioned  in  this  act  in  any  city  of 
the  metropolitan  class,  for  good  and  sufficient  cause,  is 
hereby  conferred  upon  the  district  court  for  the  county  in 
which  such  city  is  situated,  and  whenever  any  two  of  the 
city  councilmen  shall  make  and  file  with  the  clerk  of  said 
court  the  proper  charges  and  specifications  against  the 
mayor,  alleging  and  showing  that  he  is  guilty  of  malfeas- 
ance or  misfeasance  as  such  officer,  or  that  he  is  incompe- 
tent or  neglects  any  of  his  duties  as  mayor,  or  that  for  any 
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other  good  and  sufficient  cause  stated  he  should  be  removed 
from  his  office  as  mayor,  or  whenever  the  mayor  shall 
make  and  file  with  the  clerk  of  said  court  the  proper 
charges  and  specifications  against  any  councilman  or  other 
officer  mentioned  in  this  act,  alleging  and  showing  that  he 
is  guilty  of  malfeasance  or  misfeasance  in  such  office,  or 
tliat  he  is  incompetent,  or  neglects  any  of  his  duties,  or 
that  for  any  other  good  and  sufficient  cause  stated  he 
should  be  removed  from  his  office,  the  judge  of  such  court 
may  issue  the  proper  writ  requiring  such  officer  to  ap- 
pear before  him,  on  a  day  therein  named,  not  more  than 
ten  days  after  the  service  of  such  writ,  together  with  a 
copy  of  such  charges  and  specifications  upon  such  officer, 
to  show  cause  why  he  should  not  be  removed  from  his 
office.  The  proceedings  in  such  case  shall  take  precedence 
of  all  civil  causes  and  be  conducted  according  to  the  rules 
of  such  court  in  such  cases  made  and  provided,  and  such 
officer  may  be  suspended  from  the  duties  of  his  office  dur- 
ing the  pendency  of  such  proceedings  by  order  of  said 
court." 

This  section  applies  to  those  officers  who  hold  for  defi- 
nite terms  and  can  be  removed  only  by  proceedings  against 
them.  As  to  several  of  such  officers  its  provisions  are 
cumulative,  that  is,  provides  an  additional  tribunal  for  the 
determination  of  the  rights  of  the  parties,  but  does  not  in- 
clude cases  of  the  kind  here  involved.  The  writ  must  be 
denied  and  the  action 

Dismissed. 


The  other  judges  concur. 


I 
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State  op  Nebraska,  ex  rel.  C.  J.  Elliott,  v.  C.  T.  as  aw 

HOLLIDAY,  '"k~S57 

'  i»    190 

[Filed  Octobsb  6,  1892.]  S  SIj 


1.  Judicial  Sales:  Butijk  of  Offiobbs  Ck)NDucTiNa:  Coubtto 
SuPEBVlSE.  In  selllDg  reftl  estate  under  mortgage  forecloenre 
the  oonrt  may  appoint  a  master  oammissioner  or  the  sheriff  to 
oondnct  the  sale.  It  is  the  dntj  of  the  officer  thns  appointed 
to  oondnct  all  the  proceedings  leading  np  to  and  the  sale  itself 
Sn  a  fair,  impartial  manner  so  that  the  property  may  be  sold  for 
the  best  price  possible.  This  officer  is  nnder  the  control  of  the 
conrt,  and  it  Is  its  duty  to  see  that  the  adyertisement  of  sale  is 
published  in  a  paper  that  will  giro  it  general  pnblicity  so  as  to 
f  nTite  competition,  and  that  the  sale  in  other  respects  it  fidrly 
conducted. 


H     :  SUPBEMB  COUBT  MAY  RBYIBW  BUT  NOT  DIBBCT  PbO- 

CBEOIKG8  BY  MANDAMUS.  If  the  trial  conrt  errs  in  any  of 
its  proceedings,  its  action  may  be  reyiewed  in  the  supreme  court; 
but  this  court  will  not  by  mandamvs  direct  the  officer  making 
the  sale  to  adyertiae  the  same  in  any  particular  newspaper. 

Original  application  for  mandamtis. 

C  J.  Elliott,  and  Sullivan  A  GvMerson,  for  relator. 

An  executive  officer  may  be  required  to  perform  minis- 
terial or  executive  duty,  though  party  interested  may  have 
a  remedy  at  law  against  him  for  failure  to  do  so.  {FreriKmt 
r.  Crippetif  10  Cal.,  211;  People  v,  MoClay^  2  Neb.,  7; 
Williams  v.  Smith,  6  Cal.,  91 ;  People  v.  Flemirig,  4  Denio 
[N.  Y.],  137.) 

Hutchinson  &  Dickinson,  and  Campbell  &  Dean,  contra: 

Until  it  is  made  to  appear  that  application  was  first  made 
Co  court  entering  decree,  or  that  the  latter  court  is  power- 
less to  enforce  its  decree,  mandamus  will  not  issue  from 
this  court  (State  v.  Fillmore  Co.,  32  Neb.,  870;  l^ate  v. 
Moores,  ^9  Id.,  122;  PickeU  v.  Owen,  24  N.  W.  Rep. 
[la.],  8.) 
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Maxwell,  Ch.  J. 

This  is  an  action  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant,  who  is  sheriff  of  Custer  county,  to 
advertise  sales  of  real  estate  under  foreclosure  of  mortgages 
in  certain  newspapers. 

It  is  alleged  in  the  petition  **  That  the  relator,  who  is  an 
attorney  at  law  in  regular  practice  in  the  courts  of  Ne« 
braska,  did,  on  the  24th  day  of  October,  1891,  the  same 
being  one  of  the  regular  days  of  the  October,  1891,  term 
of  the  district  court  of  Custer  county,  Nebraska,  as  attor« 
ney  for  the  plaintiff  therein,  obtain  a  decree  of  foreclosure 
in  said  district  court  in  a  certain  cause  there  and  then  pend« 
ing  in  said  court,  wherein  the  American  Freehold  Land 
Mortgage  Company,  of  London,  was  plaintiff,  and  George 
W.  Losey  was  defendant,  wherein  said  court  found  that 
there  was  due  to  the  plaintiff  the  sum  of  $763.14,  with  in* 
terest  at  the  rate  of  eight  per  cent  per  annum  from  the  20th 
day  of  October,  1891,  which  constituted  a  first  lien  on  the 
mortgaged  premises  described  in  the  petition  in  said  cause^ 
viz.,  the  southeast  quarter  of  section  23,  township  17  north, 
range  20  west,  6th  P.  M. ;  and  that  unless  said  defendant 
pay  said  amount  so  found  due  within  twenty  days  after  the 
rendition  of  said  decree,  that  said  mortgaged  premises  be 
sold  as  upon  execution  to  satisfy  said  decree. 

'^  That  more  than  twenty  days,  viz.,  about  eighty  days, 
elapsed  after  the  rendition  of  said  decree,  and  the  said  de< 
fendant  had  not  paid  the  amount  so  found  due,  nor  any 
part  thereof,  nor  had  there  been  filed  in  said  cause  any  re« 
quest  for  stay  of  sale.  Whereupon  relator  filed  with  the 
district  clerk  of  said  Custer  county,  Nebraska,  a  prcBoipe 
for  order  of  sale  in  said  cause,  which  was  duly  issued  under 
the  seal  of  said  court,  a  copy  of  which  said  order  of  sale 
is  hereto  attached,  marked  'Exhibit  A,'  and  prayed  to  be 
taken  as  a  part  hereof;  that  upon  the  receipt  of  said  order 
of  sale  he  at  once  prepared  the  notice  of  sale  reqaired  by 


J 
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the  statute  and  caused  the  same  to  be  inserted  for  publica- 
tion in  the  Ouster  Leadery  a  newspaper  of  general  circula- 
tion in  said  Custer  county,  Nebraska,  which  said  news- 
paper is  printed  and  published  at  Broken  Bow,  in  said 
county,  and  within  about  three  miles  of  the  land  described 
in  said  order  of  sale  and  notice,  and  which  said  newspaper 
has  a  circulation  equal  to,  if  not  larger,  than  any  other 
newspaper  published  in  said  county;  that  as  soon  as  relator 
was  able  to  find  the  defendant  herein,  viz.,  on  the  first  day 
of  March,  1892,  who  was  and  still  is  the  sheri£P  of  said 
Custer  county,  he  tendered  to  said  defendant  said  order  oi 
sale^  tc^ther  with  the  certificate  of  liens  and  incumbrances 
as  shown  by  the  records  of  the  district  clerk's  office,  and  a 
copy  of  the  notice  of  sale  hereinbefore  referred  to,  upon 
which  was  the  certificate  of  the  publisher  of  said  CoBier 
Leader  J  that  said  notice  had  been  duly  inserted  in  said 
paper  on  the  18th  day  of  February,  1892,  to  be  pub- 
lished for  five  consecutive  weeks,  and  that  the  fees  for  the 
publication  had  been  fully  paid  by  the  plaintifi^,  a  copy  of 
which  said  certificate  is  hereto  attached,  also  copy  of  notice, 
and  marked  '  Exhibit  B,'  and  prayed  to  be  taken  as  a 
part  hereof.  At  the  same  time  relator  tendered  to  said 
defendant,  in  cnrrent  money  of  the  United  States,  the  sum 
of (|7.75  as  advance  sheriff's  fees  as  follows,  viz. : 

For  making  levy $0  60 

Calling  appraisers 50 

Swearing  appraisers 60 

Fees  of  appraisers 1  00 

Copy  of  appraisement • 25 

Advertising  sale. • 60 

Mileage,  five  miles 50 

County  treasurer's  certificate  of  tax  liens 2  00 

County  clerk's  certificate  of  liens  and  incumbrance,  2  00 
and  demanded  said  defendant  to  proceed  to  appraise  and 
sell  said  property  in  accordance  with  said  order  of  sale  and 
notice*     And  relator  avers  that  said  defendant  then  and 
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there  absolutely  refused  to  accept  said  order  of  sale,  or  to 
proceed  to  appraise  the  property  described  therein,  or  to 
sell,  or  to  take  any  action  whatever  in  the  matter,  nnkss 
relator  would  then  and  there  pay  him,  in  addition  to  the 
amount  already  tendered,  the  further  sum  of  f  S  as  a  pub- 
lication fee,  for  a  new  notice  of  sale  to  be  by  him  inserted 
in  some  other  newspaper  to  be  selected  by  him ;  that  after- 
wards, on  the  2d  day  of  March,  1892,  he  renewed  the 
tender  above  referred  to,  and  tendered  to  said  defendant  in 
addition  thereto  the  further  sum  of  $3  for  a  new  notice  to 
be  published  in  the  ChuieT  Leader  selected  by  relator,  or  in 
some  other  paper  that  would  publish  the  same  for  $3,  if 
the  said  defendant  was  of  the  opinion  that  he  could  not 
legally  proceed  to  sell  under  the  notice  already  inserted 
by  the  relator,  and  the  said  defendant  absolutely  refused 
to  accept  said  tender  and  publish  the  notice  of  sa^e  in  said 
Custer  Leader,  as  requested  by  said  relator,  or  in  any 
other  paper  for  the  sum  of  $3 ;  that  while  the  said  sherifF 
of  Custer  county  had  regularly  taxed  as  costs  on  orders 
of  sale  the  sum  of  f  5  publication  fee,  yet  the  majority 
of  publishers  of  newspapers  in  said  Custer  county  only 
charge  and  are  willing  to  contract  for  the  publication  oi 
said  sale  notices,  in  the  manner  and  for  the  time  required 
by  law,  for  the  sum  of  $3  each,  which  is  the  amount 
charged  by  the  Ouster  Leader  for  the  notice  so  inserted  by 
relator,  as  hereinabove  set  forth;  that  all  of  the  news- 
papers published  in  said  Custer  county,  except  those  pub- 
lished in  the  interests  of  a  certain  political  party,  known 
as  the  independent  or  people's  party,  have  in  the  past  and 
are  now  willing  to  publish  the  notice  herein  described,  and 
all  others  of  the  same  kind,  for  the  sum  of  f  3 ;  that  said 
defendant  was  elected  by  and  belongs  to  the  said  inde- 
pendent or  people's  party ;  that  the  newspapers  published 
in  the  interests  of  said  party  demand  the  sum  of  f  6  for 
publishing  said  notice,  and  refuse  to  publish  the  same  for  a 
less  sum,  and  said  defendant  insists  on  having  all  notices 
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of  the  above  description  published  in  said  papers  so  de- 
manding therefor  the  sum  of  $5  aforesaid,  thereby  com- 
pelling the  plaintiff's  clients  to  pay  the  sum  of  $2  in  each 
case  as  tribute  to  his  said  party ;  that  the  majority  of  the- 
said  newspapers  of  said  independent  party,  in  which  said 
defendant  proposes  to  publish  said  sale  notices,  are  papers 
published  in  rural  towns,  remote  from  the  county  seat  of 
Custer  county,  and  of  such  small  circulation  as  in  effect  to 
utterly  defeat  the  object  of  the  law  requiring  the  greatest 
possible  publicity  to  be  given  of  the  time  and  place  of  such 
aales.'' 

To  this  the  defendant  has  filed  a  general  demurrer. 

No  copy  of  the  notice  is  set  out  in  the  petition,  but  it  is 
alleged  that  the  relator  published  the  same  without  con- 
sulting the  sheriff,  and  in  fact  without  his  knowledge,  so 
fiir  as  appears,  and  this  court  is  asked  to  approve  of  such 
practice  by  compelling  the  officer  to  accept  the  notice  as  his 
own.  It  is  true  that  it  is  alleged  that  the  officer  will  in- 
sert the  notice  in  some  newspaper  other  than  the  one  se- 
lected by  the  attorney,  and  for  advertising  which  a  higher 
price  will  be  paid  than  in  the  paper  selected  by  the  relator. 
For  the  purpose  of  the  demurrer  this  is  conceded  to  be  true, 
and  also  that  the  officer  may  advertise  in  an  obscure  paper; 
still  the  remedy  for  these  wrongs  is  not  by  mandamua  from 
this  court. 

Section  862  of  the  Code  provides  that  ^'AU  sales  of 
mortgaged  premises  under  a  decree  in  chancery  shall  be 
made  by  a  sheriff,*  or  some  other  person  authorized  by  the 
court,  in  the  county  where  the  premises  or  some  part  of 
them  are  situated;  and  in  all  cases  where  the  sheriff  shall 
make  such  sale  he  shall  act  in  his  official  capacity,  and  he 
shall  be  liable  on  his  official  bond  for  all  his  acts  therein^ 
and  shall  receive  the  same  compensation  as  is  provided  by 
law  for  like  services  upon  sales  under  execution.'^ 

Section  451  provides :  "  Real  property  may  be  conveyed 
by  master  commissioners  as  hereinafter  provided :  First — 


332  NEBRASKA  REPORTS.         [Vol.  35 


state,  ex  reL  Elliott,  ▼.  Holliday- 


When,  by  an  order  or  judgment  in  an  action  or  proceed- 
ing, a  party  is  ordered  to  convey  sach  property  to  another, 
and  he  shall  neglect  or  refuse  to  comply  with  such  order  or 
judgment.  Second — When  specific  real  property  is  required 
to  be  sold  under  an  order  or  judgment  of  the  court" 

Section  452  provides:  ^'A  sheriff  may  act  as  a  master 
commissioner  under  the  second  subdivision  of  the  preceding 
section.  Sales  made  under  the  same  shall  conform  in  all 
respects  to  the  law  regulating  sales  of  land  upon  execution.'^ 

Section  453  provides :  ^'  The  deed  of  a  master  commis- 
sioner shall  contain  the  like  recital,  and  shall  be  executed, 
acknowledged,  and  recorded  as  the  deed  of  a  sheriff  of  real 
property  sold  under  execution." 

It  will  thus  be  seen  that,  while  a  sheriff  may  sell  real 
estate  under  a  mortgage  foreclosure,  and  as  he  has  given 
bond  for  his  official  acts  and  is  presumed  to  be  familiar  with 
the  duties,  he  is  usually  appointed  for  that  purpose  or  per- 
mitted to  conduct  the  sale.  The  court,  however,  may  ap> 
point  another  to  perform  that  duty. 

The  court  is  presumed  to  act  impartially  and  for  the 
best  interests  of  both  the  creditor  and  debtor.  The  cred- 
itor is  entitled  to  have  his  mortgage  satisfied,  the  debtor 
also  has  rights  in  the  premises,  and  is  entitled  to  a  fiur  ap- 
praisement of  his  property,  and  the  property  must,  under 
the  Code,  sell  for  at  least  two-thirds  of  the  net  cash  value 
so  ascertained.  The  officer  making  the  sale,  whether  he  be 
sheriff  or  a  master  commissioner  appointed  by  the  court,  is 
so  far  under  its  orders  as  to  be  answerable  to  it  for  any 
abuse  of  his  powers  or  violation  of  his  duty,  and,  no  doubt^ 
the  court,  upon  the  proper  application,  and  being  convinced 
that  there  was  danger  of  an  abuse  of  power  on  his  part, 
may  remove  him  and  appoint  another  in  his  place. 
Neither  the  court  itself,  nor  any  of  its  officers,  has  any 
right  to  show  partiality  or  unfairness  in  the  performance 
of  his  functions,  and  it  is  the  duty  of  the  court  to  see  that 
its  officers  do  not  give  cause  for  suspicion  of  wrong.     The 


Vol.  35]       SEPTEMBER  TERM,  1892.  333 


state,  ex  rel.  Elliott,  v.  Hollidaf. 


object  of  advertising  property  for  sale  is  in  order  that  pub- 
licity may  be  given  to  the  sale  and  competition  invited. 
Legal  advertisements  should  not  be  inserted  in  an  obscure 
paper  where  the  probabilities  are  that  they  will  be  seen  by 
but  few,  where  there  is  a  paper  of  general  circulation  in 
the  county,  because  the  object  of  the  law  will  be  in  part  at 
least  defeated.  To  preserve  impartiality  and  fairness  the 
officer  should  not  be  under  the  direction  or  control  of  either 
party.  Under  the  statute  the  plaintiff  may  become  the 
purchaser  of  the  estate;  and  while  it  is  true  that  the  sum 
bid  must  equal  two-thirds  of  the  net  appraisement,  still,  if 
he  could  control  the  officer,  there  is  danger  that  the  ap- 
praisement would  be  fixed  at  much  less  than  the  true  value. 
It  is  a  power  liable  to  abuse  and  should  be  jealously 
guarded  by  the  courts. 

The  plaintiff,  or  his  attorney,  may,  in  a  proper  case,  order 
an  execution  or  order  of  sale  to  be  issued  and  delivered  to 
the  officer,  but  neither  can  control  the  performance  of  his 
duty.  These  matters  are  almost  wholly  under  the  control 
of  the  trial  court  in  the  first  instance  at  least.  If  an  error 
is  committed  by  that  court  or  an  abuse  of  discretion  to  the 
prejudice  of  one  of  the  parties,  the  action  complained  of 
may  be  reviewed  in  this  court  in  some  of  the  modes  pro- 
vided by  law.  The  trial  court  has  jurisdiction  of  the  sub- 
ject-matter and  the  parties.  Both  are  directly  under  its 
<x)ntrol  and  supervision,  and  this  supervision  should  not 
be  interrupted  by  proceedings  by  mandamus  in  this  court 
If  the  court  should  exercise  jurisdiction  in  such  case  it 
would  lead  to  endless  confusion.  So  far  as  appears,  no 
application  has  been  made  to  the  district  court,  and  it  has 
had  no  opportunity  to  act  in  the  premises. 

The  petition  fails  to  state  a  cause  of  action.  The  de- 
murrer is  therefore  sustained,  and  as  it  is  apparent  that  the 
relator  is  not  entitled  to  a  mandamus,  the  action  is 

Dismissed. 
The  other  judges  concur. 
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Maria  Hellman,  Executrix^  v.  Eva  Oliver. 

[Filed  Ootobrb  6,  1892.] 

1.  Landlord  and  Tenant:  Action  fob  Rent:  Estoppel.    In 

an  action  npon  a  lease  to  recover  rent,  the  defendant  alleged 
that  the  building  was  leased  for  an  unlawful  purpose,  oamiug 
it,  to  which  the  plaintiff  replied  that  the  same  defense  had  been 
interposed  to  an  action  upon  other  installments  of  rent,  and 
overruled.     HM^  That  the  proof  failed  to  estoblish  an  estoppel. 

2.  :  Leasing  Pbemibss  fob  Unlawful  Pub]^osb:  Ikstbuo- 
TIONS.  Where  the  defense  to  an  action  for  rent  was  that  the 
building  was  leased  bj  the  plaintiff  for  an  unlawftil  purpose, 
which  was  stated,  an  instruction  to  the  jnrj,  in  substance,  that 
they  may  determine  if  the  house  was  to  be  **  used  for  such  un- 
lawful purpose,''  '*or  other  unlawful  purposes,"  is  erroneous. 


3.  : :  Pleading.    The  unlawful  purpose  which  it  is 

claimed  renders  the  contract  illegal  and  void  must  be  pleaded, 
and  unless  so  pleaded,  should  not  be  submitted  to  the  jury. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Chas.  E.  Clappy  for  plaintiff  in  error: 

The  adjudication  on  merits  of  defense  that  premises  were 
leased  for  unlawful  purposes^  had  in  the  former  action  on 
the  same  lease,  is  a  bar  to  maintenance  of  that  defense  in 
this  case.  {Danziger  v.  Williams,  91  Pa.  St.,  234;  f  anna 
V.  Bead,  102  111.,  596;  Guest  v.  Brooklyn,  79  N.  Y.,  624; 
Betta  V.  Starr,  5  Conn.,  560;  Spencer  v.  Deardh,  43  Vt, 
98;  Babcock  v.  Camp,  12  O.  St.,  11;  Foster  v,  Konkright, 
70  Ind.,  123;  Bdoit  v.  Morgan,  7  Wall.  [U.  S.],  619; 
Davis  V.  Broton,  4  Otto  [U.  S.],  423.) 

Oannon  &  Donovan,  contra: 

Matter  cannot  be  proved  to  have  been  passed  upon,  ex- 
cept it  be  such  as  might  have  been  given  in  evidence  under 
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the  issue  joined.    (FreemaD,  Judgments,  313;  Brigga  v^ 
Wdb,  12  Barb.  [N.  Y.],  567;  Kniekerbooker  v.  Beam,  42 
Kan.,  17;    OromweU  v.  County ,  94  U.  S.,  353;   Ikm»  «« 
Broum,  Id.,  423;  RumU  v.  Place,  Id.,  606.) 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  to  recover  rent 
for  a  certain  dwelling  house  from  the  9th  day  of  June,  1888^ 
to  the  9th  day  of  May,  1889,  at  $125  per  month. 

The  defendant  in  her  Answer  admits  the  execution  of 
the  lease,  but  alleges  that  it  terminated  on  the  9th  of  Octo* 
ber,  1888,  at  which  time  she  surrendered  possession.  She 
also  alleges,  in  substance,  that  it  was  agreed  between  the 
parties  that  the  place  was  to  be  kept  as  a  house  of  assigna* 
tion,  and  that  it  was  agreed  that  in  case  the  house  was 
closed  by  the  public  authorities  before  the  expiration  of  the 
written  lease,  the  defendant  should  thereupon  surrender 
the  possession  and  the  lease  should  cease  and  determine; 
and  that  the  public  authorities  closed  the  house  on  the  9th 
of  October,  1888. 

In  the  reply  the  plaintiff  denies  the  facts  stated  in  the 
answer  and  alleges  that  the  same  £ict8  were  put  in  issue  in 
the  defendant's  answer  for  another  installment  of  rent  ac- 
cruing upon  the  same  lease,  and  the  defendant  is  therefore 
estopped  to  set  the  same  up  in  this  case. 

On  the  trial  of  the  cause  the  jury  found  in  favor  of  the 
defendant,  and  a  motion  for  a  new  trial  having  been  over« 
ruled,  judgment  was  entered  dismissing  the  action. 

It  is  unnecessary  to  set  out  the  answer  pleaded  as  an 
estoppel.  In  our  view  it  is  not  sufficient  for  that  purpose 
and  was  not  a  bar  to  the  defense  interposed  by  the  defend- 
ant in  this  action.  , 

The  court  at  the  request  of  the  defendant  gave  the  fol- 
lowing instruction : 

''You  are  instructed,that  although  it  may  be  expressly 
provided  in  the  lease  that  the  premises  should  not  be  used 
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for  some  particular  unlawful  purpose,  still,  if  the  intention 
of  the  parties  to  the  same  was  that  they  might  be  used  for 
such  unlawful  purposes,  or  other  unlawful  purposes,  the 
said  lease  is  an  illegal  contract  and  the  plaintiff  cannot  re- 
cover upon  it;  and  if  you  find  that  it  was  the  intention 
and  understanding  of  both  parties  hereto  that  the  premises 
would  be  used  for  such  unlawful  and  immoral  purpose, 
then  your  verdict  must  be  for  the  defendant." 

In  this  we  think  the  court  erred.  The  answer  of  the 
<lefendant  alleges  a  single  unlawful  purpose,  which  is  des- 
ignated. The  proof  was  directed  to  that  point,  and  the 
jury  should  have  been  restricted  to  the  question  presented. 
To  instruct  the  jury  that  they  might  consider  ^'othet  un- 
lawful purposes  "  not  put  in  issue,  left  them  at  liberty  to 
consider  any  matter  which  they  may  have  deemed  unlaw- 
ful. Under  the  Code  the  facts  constituting  the  allied  il- 
legality which  renders  the  contract  invalid  must  be  pleaded 
and  the  proof  will  be  restricted  to  proving  or  disproving 
«uch  facts;  otherwise  it  might  be  impossible  to  defend 
against  a  general  charge  of  unlawful  purposes. 

There  are  errors  also  in  the  instructions  given  by  the 
€ourt  on  its  own  motion,  but,  as  no  exceptions  seem  to  have 
been  taken,  they  cannot  be  considered.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reyebsed  akd  bkmakded. 


The  other  judges  concur. 
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Nellie  A.  Figley  v.  J.  F.  Bradshaw  et  al.,  ap- 
pellees, Impleaded  with  Goodrich  Bros. 
Banking  Company,  appellant. 

[Filed  Octobbb  5,  1892.] 

1.  Mortgages:  Pbincipal  and  Agknt.  A  person  who  received 
an  application  throngh  an  agent  for  a  loan  npon  real  estate  sent 
a  draft  for  the  amount  of  the  loan,  payable  to  the  mortgagor,  to 
his  agent,  one  C.  at  S.,  and  instrncted  him  to  have  certain  liens 
on  the  property  satisfied.  The  agent  procured  the  indorsement 
of  the  mortgagor  on  the  draft  and  retained  the  same  on  the  pre- 
tense of  satisfying  the  liens,  but  instead  of  doing  so  absconded 
with  the  money  without  paying  the  claims.  Heldt  That  the 
proof  &iled  to  show  a  delivery  of  the  draft  to  the  mortgagor,  and 
did  show  thit  G.  was  intrusted  with  the  same  as  agent  of  the 
lender. 

fl.  :  Failubb  of  Considbbation:  Gancbllation.   The  loan 

having  &iled,  a  mortgage  for  the  commission  in  procuring  the 
same  was  properly  canceled. 

3.  :  :  Bona  Fide  Pubchaseb:  Judgment  Against 

AssiGNOB.  The  note  and  mortgage  being  void  and  having  been 
transferred  to  a  bona  fide  purchaser,  Judgment  was  properly  ren- 
dered against  the  party  making  the  assignment. 

Appeal  from  the  district  court  for  Nuckolls  county. 
Seard  below  before  Morris,  J. 

Letton  A  Hinahaw,  for  appellant. 

&  A.  Searle,  oofUra. 

Maxwell,  Ch.  J. 

This  action  was  brought  bj  the  plaintiff  against  Brad- 
shaw and  wife  to  foreclose  a  certain  mortgage.  The  other 
defendants  were  joined  because  they  claimed  an  interest  in 
the  mortgaged  premises. 

The  controversy  in  this  court  relates  to  a  certain  mort- 
25 
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gnge  made  by  Bradshaw  and  wife  upon  the  property  de- 
8crn)ed  in  the  petition  for  the  sum  of  $700  in  favor  of  L« 
W.  Goodrich.  The  loan  was  effected  through  one  SaDiuel 
Carto  at  Superior.  It  appears  from  the  evidence  that  there 
were  certain  liens  upon  the  property  then  due  and  the  loan 
was  effected  to  pay  off  such  liens.  A  draft  for  f  705  was 
sent  by  Mr.  Goodrich  to  Carto.  This  draft  was  payable 
to  Bradshaw.  This,  at  Carto's  request,  he  indorsed,  but 
the  possession  was  retained  by  Carto,  who  informed  Brad<- 
shaw  that  he  was  to  satisfy  the  liens  out  of  the  8ame« 
Carto  thereupon  collected  the  draft  and  left  the  country 
without  paying  the  liens.  Goodrich  transferred  the  note 
and  mortgage  to  Markham  before  due  and  he  claims  to  be 
an  innocent  purchaser. 

The  court  below  made  special  findings;  in  effect,  that 
Carto  was  the  agent  of  Goodrich  and  that  there  had  been 
no  delivery  of  the  draft.  It  also  found  that  a  mort^j^age 
given  to  Goodrich  Bros,  for  commission  was  without  oon« 
sideration  and  that  Markham  was  a  bona  fide  purchaser, 
and  rendered  judgment  aa  follows: 

**  It  is  therefore  considered  and  adjudged  by  the  court 
unless  there  shall  be  paid  to  the  clerk  of  this  court  within 
twenty  days  from  the  entry  of  this  decree,  for  the  use  and 
benefit  of  the  said  defendant,  D.  G.  Markham,  the  said 
sum  of  $803.10,  that  the  defendants'  (Bradshaw)  equity  of 
redemption  be  foreclosed  and  said  mortgaged  property  be 
sold,  and  an  order  of  sale  be  issued  to  the  sheriff  of  said 
Nuckolls  county,  Nebraska,  commanding  him  to  sell  said 
lots  11  and  12,  in  block  18,  in  the  city  of  Superior,  Ne- 
braska, and  bring  the  proceeds  thereof  into  court,  to  be 
applied  in  satisfaction  of  the  amount  so  found  due,  subject 
to  the  liens  of  Nellie  A.  Figley  and  the  Beatrice  Savings 
Bank  Company, 

*'  It  is  also  considered  and  adjudged  by  the  court  that  as 
to  the  notes  and  mortgage  of  Goodrich  Bros.  Banking  Com- 
pany, the  same  are  decreed  void  and  of  no  effect^  being 


I 


Vou  36]       SEPTEMBER  TERM,  1892.  339 


Dolan  T.  Armstrong. 


without  consideration^  and  that  the  mortgage  be  satisfied 
of  record  and  canceled,  and  that  the  defendants  Bradshaw 
have  and  recover  of  Goodrich  Bros.  Banking  Company 
the  sum  of  $803.10,  and  that  the  costs  of  these  proceedings 
be  taxed  to  Goodrich  Bros.  Banking  Company.'^ 

The  judgment  is  sustained  by  the  clear  weight  of  evi- 
dence. Even  Mr.  Goodrich's  own  testimony  shows  that 
the  draft  was  sent  to  Carto  to  clear  off  the  liens  on  the 
property,  and  this  agent  seems  to  have  betrayed  his  trust 
and  failed  to  discharge  the  duty  he  had  assumed  and  the  em- 
ployer must  bear  the  loss.  We  do  not  care  to  comment  on 
the  testimony  at  length.  The  judgment  of  the  court  be- 
low is  right  and  is 

Affibmed, 


The  ether  judges  concur. 


I  35    839 
.  40    ei5 

I  35    830 

W.  F.  Dolan  et  al.  v.  Elvin  S.  Arkstbono.  ^  »» 

35    339 
49    605 

'  [Filed  Ootobsb  6, 1892.] 

1«  Attachment:  Motion  to  Dissolve:  Evidence:  Bubdsv  of 
PsooF.  When  a  defendant  moTea  to  diasoWe  an  attachment 
on  the  gronnd  that  the  atBdavit  for  the  attachment  ia  untme, 
and  filea  in  anpport  thereof  hia  affidavit  denying  the  facta  atated 
in  the  original  affidavit  for  attachment,  the  burden  of  proof  ia 
npon  the  plaintiff  to  anatain  the  attachment  by  a  preponder- 
ance of  the  evidence. 


2.  ; :  Review.    The  order  of  the  trial  oonrt  made  at 

the  hearing  of  anch  a  motion,  npon  affidavits,  wiU  not  be  re- 
verved  by  the  anpreme  conrt,  where  there  ia  a  conflict  of  evi- 
dence, nnleea  the  mling  ia  manifeatly  againat  the  dear  weight 
fbereo£ 

Ebbob  to  the  district  court  for  G(age  county.    Tried 
below  before  Bboady,  J. 


340  NEBRASKA  REPORTS.         [Vol.  35 


Dolan  y.  Armstrong. 


Oonlon  &  Groves^  R.  W,  Sabin^  and  Qrigg^y  Binaker  & 
Bibb,  for  plaintiffs  in  error. 

Riokarda  &  ProvJty  contra. 

NORVAL,  J. 

Plainti&  in  error  commenced  their  action  in  the  court 
below  against  defendant  in  error  to  recover  the  sum  of 
$1,155.77  for  goods  sold  and  delivered.  At  the  same  time 
an  affidavit  for  an  order  of  attachment  was  filed,  which  al- 
leges as  grounds  therefor  "  that  the  defendant  £.  S.  Arm- 
strong is  about  to  remove  his  property,  or  a  part  thereof, 
out  of  the  jurisdiction  of  the  court  with  the  intent  to  de- 
fraud his  creditors;  that  the  defendant  is  about  to  convert 
his  property,  or  a  part  thereof,  into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  his  creditors;  that  the 
defendant  has  property  and  rights  in  action  which  he  con- 
ceals ;  that  the  defendant  has  assigned,  removed,  and  dis- 
posed of,>and  is  about  to  assign,  remove,  and  dispose  of, 
his  property  with  the  intent  to  defraud  his  creditors;  that 
the  defendant  has  fraudulently  contracted  the  debt  and  has 
fraudulently  incurred  the  obligation  for  which  suit  is  about 
to  be  commenced. '^ 

On  the  proper  undertaking  being  filed,  an  order  of  at- 
tachment was  issued,  which  was  executed  by  levying  on  the 
property  of  defendant. 

Subsequeutly,  but  before  the  trial  of  the  cause  upon  its 
merits,  the  defendant  filed  a  motion  to  dissolve  the  attach- 
ment and  discharge  the  attached  property,  on  the  ground 
and  for  the  reason  that  the  facts  stated  in  the  affidavit,  upon 
which  the  order  of  attachment  was  issued,  were  false  and 
untrue.  Numerous  affidavits  were  read  in  support  of  the 
motion,  and  counter-affidavits  were  presented  by  the  plaint- 
iffs. Upon  the  hearing,  the  attachment  was  dissolved, 
which  ruling  of  the  court  is  assigned  for  error. 

Counsel   for  plaintiffs    in  error    have  abandoned   all 
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grounds  set  op  in  the  original  affidavit  for  attachment, 
except  the  last,  that  the  defendant  fraudulently  contracted 
the  debt  and  incurred  the  obh'gation  for  which  suit  was 
brought. 

At  and  for  some  time  previous  to  the  suing  out  of  the  at- 
tachment defendant  in  error  was  engaged  in  the  mercantile 
business  at  Blue  Springs.  On  the  29th  day  of  December, 
1^90,  he  was  indebted  to  plaintiffs  in  error  in  the  sum  of 
$1,262.19  for  goods  sold  and  delivered,  of  which  amount  the 
sum  of  $482.77  was  then  past  due.  On  said  date  plaintiffs 
in  error  sent  their  attorney,  Greorge  W.  Groves,  to  Blue 
Springs  for  the  purpose  of  collecting  or  securing  their  said 
claim.  The  attorney  called  upon  Mr.  Armstrong  at  the  lat- 
ter's  place  of  business  and  demanded  payment  of  the  debt, 
or  security.  .  Defendant  in  error  refused  to  give  security,* 
bnt  paid  the  sum  of  $100  to  apply  on  the  account,  and  prom- 
ised to  reduce  the  claim  at  least  $300  in  three  weeks,  and 
also  made  a  statement  as  to  his  financial  condition,  which 
seemed  to  satisfy  Mr.  Groves,  and  the  demand  for  security 
or  payment  was  not  then  further  pressed.  It  appears  from 
the  record  that  after  December  29,  and  prior  to  the  suing 
out  of  the  attachment,  plaintiffs  in  error  sold  and  delivered 
other  goods  to  Armstrong  to  the  amount  of  $815.55,  and 
during  the  same  period  they  were  paid  by  defendant  over 
$800,  which  was  applied  on  their  account  for  goods  sold 
previous  to  December  29,  thus  leaving  due  the  sum  of 
$340.22  on  Armstrong's  indebtedness  incurred  prior  to  said 
date,  and  the  full  amount  of  the  goods  since  that  time 
purchased.  It  is  contended  that  defendant  in  error  made 
a  false  and  untrue  statement  regarding  the  value  of  hi» 
property,  the  amount  of  incumbrances  thereon,  and  the 
amount  of  his  liabilities  to  creditors  other  than  plaint- 
iffs in  error,  and  that,  relying  on  such  representations,  and 
believing  the  same  to  be  true,  the  goods  were  sold  to  de- 
fendant upon  credit.  As  to  goods  sold  prior  to  December 
29,  1890,  and  which  are  included  in  the  account  sued  on. 
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there  is  no  competent  or  legal  proof  that  defendant  made 
any  false  representations  to  plaintiffs  to  induce  the  sale,  or 
that  he  had  prior  thereto  made  any  statement  to  them  about 
his  financial  condition.  We  have  not  overlooked  the  &ct 
that  Mr.  Groves^  in  one  of  his  numerous  affidavits  filed  in 
support  of  the  attachment,  does  say  that  defendant,  prior 
to  November  26,  1890,  in  a  letter  written  to  plaintifis, 
represented  that  ''he  was  in  good  circumstances,  and  soon 
would  be  able  to  reduce  their  claim,  as  he  was  getting  in 
better  shape.''  This  is  the  only  testimony  to  be  found  in 
the  entire  record  which  plaintifis  could  in  any  manner  rely 
upon  as  tending  to  show  that  defendant  made  any  repre- 
sentations to  plaintiffs  about  his  financial  standing  prior 
.to  December  29,  and  to  us  it  is  not  convincing.  Mr. 
Groves  purports  to  give  in  his  affidavit  the  contents  of  a 
letter,  which,  if  ever  written  by  Armstrong,  and  of  this 
there  is  no  competent  proof,  tiie  affidavit  discloses  is  still  in 
existence,  which  letter  it  does  not  appear  from  the  testimony 
Mr.  Groves  ever  saw  or  had  in  his  possession.  Such  testi- 
mony is  wholly  insufficient  to  sustain  the  charge  of  fraud 
or  disprove  the  positive  allegation  made  by  defendant  in 
his  affidavit,  that  the  debt  upon  which  the  attachment  was 
issued  was  not  fraudulently  contracted.  Fraud  cannot  be 
presumed,  but  must  be  proven  by  the  party  alleging  it,  by 
a  clear  preponderance  of  the  evidence.  The  plaintiffs  have 
shown  no  cause  for  an  attachment  for  the  goods  bought 
prior  to  December  29,  and  even  though  sufficient  cause 
existed  for  the  issuing  of  an  attachment  for  the  goods  pur- 
chased subsequent  to  said  date,  the  attachment  could  not  be 
sustained. 

The  precise  point  was  ruled  upon  in  Mayer  v,  Zngre, 
18  Neb.,  458.  There  an  attachment  was  issued  upon  two 
causes  of  action,  one  for  a  debt  fraudulently  contracted 
and  the  other  not  so  incurred.  An  order  of  attachment 
was  issued,  covering  both  causes  of  action,  upon  an  affi- 
davit alleging  that  ''said  defendant  fraudulently  contracted 
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the  debt  and  incurred  the  obligation  for  which  this  suit  was 
brought."  It  was  held  that  the  attachment  was  pro|)erl7 
discharged  for  want  of  grounds  covering  the  whole  indebt- 
edness. 

But  we  are  not  compelled  to  rest  our  decision  upon  this 
ground  alone,  as  no  cause  for  granting  an  order  of  attach- 
ment existed  as  to  any  portion  of  the  goods  purchased  by 
defendant  There  is  no  room  for  dispute  that  Armstrong 
on  December  29,  1890,  made  a  statement  to  Groves  of  the 
nature  and  value  of  his  assets,  as  well  as  the  amount  of  his 
indebtedness.  The  testimony  is  conflicting,  not  only  as  to 
what  the  representations  were,  but  also  whether  the  same 
were  true  or  false. 

Mr.  Oroves  in  his  affidavit  states  that  the  defendant 
represented  that  he  was  in  good  financial  condition  and 
tsircumstances ;  that  he  owned  the  store  building  and  the 
lot  in  Blue  Springs,  on  which  the  same  is  situated,  of  the 
value  of  $6,000,  with  an  incumbrance  of  $1,800;  that  he 
owned  160  acres  of  land  in  Deuel  county,  Dakota,  worth 
f  2,400,  with  an  incumbrance  of  $1,300;  that  his  stock  of 
goods  was  worth  $2,500 and  was  unincumbered;  that  he  had 
book  accounts  which  could  be  collected  to  the  amount  of 
^2,000;  that  he  was  buying  no  goods  except  what  he  was 
then  purchasing  of  plaintiffs,  and  that  he  was  not  indebted 
to  all  his  creditors  more  than  $300,  except  what  he  owed 
plaintiffs  and  the  amount  of  liens  on  the  real  estate. 

The  affidavits  of  W.  P.  McDonald,  the  book-keeper  and 
credit  man  for  plaintiffs,  and  C.  J.  Drury,  one  of  the  plaint- 
iffs, contain  substantially  the  same  all^ations  as  made  by 
Mr.  Groves  in  his  affidavit 

Plaintiffs  also  read  on  the  hearing  the  following  state- 
ments in  writing  signed  by  defendant : 

''  The  following  property  is  owned  entirely  by  me :  One 
two-8tory  brick  store  building  in  the  city  of  Blue  Springs, 
Nebraska,  and  land  occupied  by  said  building,  reasonably 
worth  the  sum  of  $6,000,  with  $1,800  incumbrance;  stock 
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of  goods,  wares,  and  merchandise  worth  the  sum  of  $2,500| 
no  incumbrance;  book  accounts  which  can  be  collected, 
(2,000;  160  acres  of  land  in  Deuel  county,  Dakota,  in- 
cumbrance $1,300;  store  building,  insured,  $2,000.  I  do 
not  owe  in  the  aggregate  more  than  $300,  except  what  I 
owe  Dolan,  Drury  &  Co.  E.  S.  Armstrong." 

The  defendant  in  his  affidavit  denies  that  he  ever,  at 
any  time,  stated  to  Groves  or  plaintiffs  that  he  was  in  good 
financial  condition,  or  that  he  was  not  buying  any  goods  to 
run  his  store  except  what  he  was  purchasing  from  Dolan, 
Drury  &  Co.,  and  avers  that  he  was  at  the  time  selling 
and  handling  goods  in  his  business  which  plaintiffs  did 
not  handle  and  could  not  furnish,  as  they  well  knew;  denies 
that  he  represented  that  he  was  not  indebted  to  all  his 
creditors  to  exceed  $300,  except  mortgages  on  his  real  estate, 
or  that  he  stated  that  his  store  building  was  worth  $6,0C0, 
or  that  his  land  in  Dakota  was  worth  $2,400,  but  charges 
the  fact  to  be  that  said  Groves,  while  in  defendafit's  storey 
had  a  blank  paper  in  his  possession  on  which  he  pretended 
to  take  down  the  statement,  which  he.  Groves,  requested 
defendant  to  make,  and  that  in  the  making  of  the  statement 
Groves  asked  defendant  what  the  store  building  was  worthy 
and  to  which  defendant  replied  he  did  not  know  the  value 
thereof,  but  that  it  cost  about  $6,000,  and  that  there  was  an 
incumbrance  thereon  of  about  $1,800.  Alleges  that  the 
building  did  cost  defendant  $6,200;  that  he  did  not  state 
that  his  stock  was  worth  $2,500,  but  did  say  that  he  did 
not  know  the  value  of  the  goods,  whereupon  Groves  re- 
quested him  to  guess  as  nearly  as  he  could  their  worth,  and 
that  thereupon  defendant  said  about  $2,000.  Admits  that 
he  stated  that  he  had  book  accounts  in  the  neighborhood  of 
$2,000  at  the  time  and  avers  that  said  statement  was  true* 
denies  that  he  represented  what  the  Dakota  land  was  worth 
but  informed  Groves  that  the  banker  had  written  defendant 
it  was  of  the  value  of  $1,800,  but  that  defendant  personally 
knew  nothing  about  it  except  that  it  was  mortgaged  for 
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$1,500;  that  he  informed  Groves  that  his  indebtedness  for 
goods  alone,  aside  from  what  he  owed  plaintiffs,  would 
amount  to  about  $600;  that  thereupon  Groves  handed  the 
statement  to  defendant  for  his  signature,. and  aflSant  be- 
lieves that  the  same  had  been  written  consistently  with  the 
representations  he  had  made,  and  being  busy  waiting  on 
customers,  signed  the  same  without  careful  reading;  that 
the  statements  so  made,  so  far  as  the  same  were  correctly 
written  down  by  Groves,  are  true. 

The  averments  in  the  affidavits  of  McDonald  and  Drury 
relating  to  the  representations  of  the  defendant  are  entitled 
.to  no  weight,  for  the  reason  that  the  uncontradicted  testi- 
mony shows  that  neither  of  the  affiants  wei:e  present  at 
Blue  Springs  at  the  time  the  representations  were  made 
and   therefore  could   not  have  known  personally  of  the 
transaction.     They  doubtless  testified   from   information 
received  from  Groves  or  derived  from  the  written  statement 
signed  by  defendant,  or  both,  which  would  be  hearsay  and 
inadmissible.     The  trial  court  had  before  it  on  one  side, 
then,  the  affidavit  of  Groves  and  the  written  statement 
signed  by  defendant,  and  on  the  other  side,  the  defendant's 
own  testimony.     As  we  have  seen,  the  facts  testified  to  by 
defendant  are  contradicted  by  Groves    and  the  written 
statement,  which  raised  a  question  of  veracity  for  the  trial 
court  to  decide.     If  the  trial  judge  believed  the  testimony 
of  defendant  and  accepted  as  reasonable  and  reliable  his 
explanation  in  r^ard  to  the  making  and  signing  of  the 
written  statement,  then  he  was  justified  in  finding  that  de* 
fondant's  version  of  the  transaction  was  true.    The  conclu- 
sion reached  by  the  trial  court  on  the  question  is  not  so 
clearly  against  the  preponderance  of  the  evidence  as  to  war- 
rant us  in  disturbing  it     To  do  so  would  be  to  ignore  the 
rale  which  has  been  so  often  announced  and  applied  by  this 
court  in  cases  of  this  kind,  that  the  findings  of  fact  by  a 
trial  court  will  not  be  reversed  when  there  is  a  conflict  of 
evidence,  unless  manifestly  wrong.  {Mayer  v.  Zingre,  18 
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Neb.,  468;  Holland  v.  Cbmmercial  Bank,  22  Id.^  671; 
Johnson  &  Go.  v.  S^edty  23  Id.,  82 ;  Fedtr,  Nusbavm  A  Co, 
V.  Solxmon  &  Nathan,  26  Id.,  266.) 

Accepting  then  as  true  the  testimony  of  defendant  bear- 
ing upon  the  subject  of  representations,  does  the  evidence 
show  his  statements  were  fidse?  We  answer  in  the  na- 
tive. The  evidence  is  overwhelming  that  the  defendant 
truthfully  stated  the  value  of  his  property,  the  amount  of 
incumbrances  thereon,  and  the  amount  of  his  indebtedness. 
There  is  no  foundation  for  the  charge  that  he  fraudulently 
contracted  the  debt  for  the  recovery  of  which  suit  was 
brought.  The  order  of  the  district  court  dissolving  the 
attachment  is 

Affibmed. 
The  other  judges  concur. 


State  of  Nebraska,  ex  rel.  Ira  L.  Bare  et  al.,  v. 

Lincoln  County  et  al. 

[Filed  Octobeb  6, 1892.] 

ICandamiui  to  County  Board:  Aw^bd  or  Ck)irrRACT  fob 
Pbintino  and  Publishing  Delinquent  Tax  List.  WbUa 
a  oouDtj  board  may,  in  iu  diacretioa,  let  the  contract  Ibr  print- 
ing and  pablisbing  the  delinquent  tax  list  and  the  proceeding  of 
the  board  to  the  lowest  bidder,  yet,  as  there  is  no  proriaion  of 
statnte  making  it  the  duty  of  snch  board  to  so  award  the  cod« 
tract,  mandamuM  will  not  issue  to  compel  such  action.  BUtU  9, 
Dixon  Ooun^f,  24  Neb.,  106,  adhered  to. 

Original  application  for  mandamuB. 

Oeorge  E.  French,  A.  H.  Church,  T.  C.  Patterson,  and 
Grimes  &  Wilcox,  for  relators. 
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George  T.  SneUingy  and  T,  Fulton  Ganlt,  contra. 

NORVAL,  J. 

This  is  an  application  for  a  peremptory  mandamus  to 
require  the  board  of  supervisors  of  Lincoln  county  to 
award  to  relators  the  contract  for  the  county  printing  and 
for  publishing  the  delinquent  tax  list  for  the  year  1892. 

It  appears  from  the  pleadings  and  evidence  that  one  of 
the  relators,  Ira  L.  Bare,  is  the  owner  and  publisher  of  the 
North  Platte  IHbune^  a  newspaper  published  at  North 
Platte,  and  of  general  circulation  in  said  Lincoln  county; 
that  the  other  relator,  Harvey  W.  Hill,  is  the  owner  and 
publisher  of  the  North  Platte  Telegraphy  a  weekly  newspa- 
per published  at  North  Platte,  and  of  general  circulation 
throughout  said  county ;  that  on  the  28th  day  of  Novem- 
ber, and  for  four  successive  weeks  thereafter,  the  county 
clerk  of  said  county  published  in  the  said  North  Platte 
Telegraph  a  notice  to  the  effect  that  bids  would  be  received 
until  noon  of  the  1st  day  of  January,  1892,  for  all  books, 
blanks,  and  stationery  required  for  the  use  of  the  county 
officers,  together  with  all  printing,  publishing,  and  adver- 
tising required  for  the  year  1892,  the  board  reserving  the 
right  to  reject  any  and  all  bids;  that  said  printing,  pub- 
lishing, and  advertising  were  for  a  greater  sum  than  $200; 
that,  pursuant  to  said  notice,  relators,  on  December  31, 1891, 
made  and  filed  the  following  bid: 

"North  Platte,  Neb,  December  31, 1891. 

"To  the  Honorable  Board  of  County  Commissioners  ot 
Lincoln  County:  We,  the  undersigned,  publishers  respect- 
ively of  the  North  Platte  Tribune  and  of  the  North  Platte 
Telegraphy  submit  the  following  bid  for  the  county  pub- 
lishing for  the  year  1892 : 

"The  commissioners'  proceedings  in  full,  road  notices, 
treasurer's  statements,  bond  propositions,  and  official  no- 
tices of  the  county  clerk  will  be  published  in  both  of  said 
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papers  at  one-twentieth  of  the  legal  rate^  tliat  is,  one-forti- 
eth of  the  legal  rate  to  go  to  each  publislier;  the  delin- 
quent tax  list  will  be  published  iu  each  of  the  said  papers 
at  one-half  the  legal  rate,  each  paper  to  receive  five  cents  for 
each  land  description  and  two  and  one-half  cents  for  each 
lot  description. 

''Bond  in  anj  reasonable  sum  for  the  faithful  perform- 
ance of  the  work  to  be  furnished  by  each  of  the  under- 
signed iu  case  the  contract  is  awarded  to  us. 

"  Respectfully  yours, 

"Ira  L.  Bare, 

^* Publislier  of  the  Tribune. 
"Harvey  H.  Hill, 

''Publisher  of  the  Teleffraph" 

That  on  the  same  day  the  Independent  Era  Publishing 
Company,  in  response  to  said  notice,  filed  its  bid  agreeing 
to  publish  all  proceedings  of  the  board  free  of  charge,  pub- 
lish a.  I  road  notices,  election  notices,  notice  to  voters,  and 
all  other  notices  ordered  by  the  board  or  county  clerk,  for 
one-half  statutory  rates,  and  soliciting  the  tax  list  on  the 
terms  specified  by  section  109,  chapter  77,  of  the  Compiled 
Statutes.  The  bid  also  specified  prices  for  furnishing  the 
county  with  blanks  and  commercial  printing.  That  it  al- 
ways has  been  the  usage  and  custom  in  said  county  for  the 
county  clerk  to  advertise  for  and  invite  bids  from  the  va- 
rious newspapers  published  in  said  county,  to  be  filed  with 
the  county  board,  to  do  the  county  printing,  publishing,  and 
advertising  required  by  law,  and  it  has  been  the  custom  of 
the  county  board  to  award  the  contract  upon  such  bids  so 
filed  to  the  lowest  and  best  responsible  bidder;  that  al- 
though relator's  bid  is  the  lowest  and  best  the  county  board 
refused  to  award  the  contract  to  them  to  do  said  publish- 
ing, printing,  and  advertising,  and  refused  to  designate  the 
North  Platte  Tdegraph  and  the  North  Platte  Tribune  as 
the  newspapers  in  which  said  printing,  publishing,  and 
advertising  should  be  done  for  the  year  1892,  but  said 
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board  at  its  meeting  held  on  January  2, 1492^  passed  a  reso- 
lution to  the  effect  that  the  county  clerk  having  exceeded 
his  authority  in  advertising  for  bids  for  county  printing, 
publishing,  and  advertising,  all  bids  on  file  for  such  work, 
other  than  for  books,  blanks,  and  stationery,  be  ignored. 
That  subsequently,  on  the  9th  day  of  January,.  1892,  the 
county  board  passed  and  spread  upon  its  records  the  fol- 
lowing : 

'' Whereas  it  is  by  law  made  the  duty  of  the  county 
commissioners  to  desip^nate  a  newspaper  publishcjd  in  the 
county  of  Lincoln,  Nebraska,  having  a  general  circulation 
therein,  to  do  the  printing  and  advertising  for  their  county, 
other  than  books,  blanks,  and  stationery,  for  the  year  1 892, 
it  is  therefore  resolved  by  the  board  of  county  commis- 
sioners of  Lincoln  county,  in  regular  session,  that  the  In- 
dependent Era^  published  in  the  city  of  North  Platte, 
Lincoln  county,  Nebraska,  be  and  is  hereby  designated  as 
the  newspaper  in  which  shall  be  published  and  adver- 
tised the  notices  of  sales  of  real  estate  upon  which  taxes 
are  delinquent  and  remain  unpaid,  otherwise  known  as  de- 
linquent tax  list,  as  provided  in  section  109  of  chapter  77 
of  the  Compiled  Statutes,  entitled  '  Revenue,'  together  with 
commissioners'  proceedings  of  regular  and  special  meet- 
ings, and  such  other  printing,  publishing,  and  advertising 
as  may  be  necessary  for  the  county  of  Lincoln,  Nebraska, 
for  the  year  1892/' 

It  is  not  claimed  by  the  respondents  that  the  bid  of  the 
Independent  Era  Publishing  Company  was  either  the  low- 
est or  the  best,  but  on  the  contrary  it  is  conceded  that  the 
bid  of  relators  is  by  far  the  lowest  and  best.  The  only 
question,  therefore,  presented  by  the  record  in  this  case  for 
the  court  to  determine  is.  Does  the  statute  make  it  the  duty 
of  a  county  board  to  advertise  for  bids,  and  let  by  contract 
to  the  lowest  bidder  all  county  printing,  publishing,  and 
advertising,  such  as  publishing  the  proceedings  of  the 
board  and  the  printing  of  the  delinquent  tax  list?    The 
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same  question  was  fully  considered  by  this  court  in  State 
V,  Dixon  Cb.y  24  Neb.,  106,  in  which  it  was  held  that  a 
county  board  was  not  required  to  let  by  contract  to  the 
lowest  bidder  the  printing  of  the  proceedings  of  the  board 
or  the  publishing  of  the  notice  required  by  law  to  be 
given  byjthe  county  treasurer  of  the  sale  of  real  property 
for  delinquent  taxes  due  and  unpaid  thereon.  We  have 
re-examined  the  question,  and  are  satisfied  that  the  decision 
in  l^ate  v.  Dixon  County  is  sound  and  should  be  adhered 
to* 

There  is  no  provision  of  statute  making  the  duty  of 
county  boards  to  let  contracts  for  county  printing,  publish- 
ing, and  advertising  of  the  character  involved  herein  to 
the  lowest  and  best  bidder.  The  legislature  has,  however, 
enacted  provisions  requiring  county  boards  to  award  con- 
tract for  the  furnishing  of  all  books,  blanks,  and  stationery 
required  for  the  use  of  the  county  officers  to  the  lowest 
bidder  when  the  cost  of  furnishing  the  same  exceeds  the 
sum  of  $200  per  year.  (See  sections  149,  150,  161,  and 
152,  chapter  18,  Compiled  Statutes.)  In  view  of  the  pro- 
visions of  said  sections  the  omission  of  the  law-makers  to 
provide  that  contracts  for  the  printing  of  the  delinquent 
tax  list  and  the  publishing  of  the  proceedings  of  the  board 
shall  be  awarded  upon  competitive  bids  is  significant 
The  only  proper  conclusion  to  be  drawn  from  the  fiulure 
to  so  provide  is  that  no  legal  duty  rests  upon  a  county 
board  to  invite  bids  for  such  work,  or  to  award  contracts 
therefor  to  the  lowest  and  best  bidder.  The  fact  that  it 
had  in  previous  years  been  the  custom  in  Lincoln  county 
to  let  the  contract  for  county  printing,  publishing,  and 
advertising  to  the  lowest  bidder  does  not  change  the  1^1 
aspect  of  the  case.  While  there  is  no  law  which  requires 
county  boards  to  let  such  contracts  in  the  mode  contended 
for  by  the  relators,  yet  it  is  within  their  discretion  so  to  do. 
Although  the  respondents  did  not  act  for  the  best  interest 
of  the  county  in  making  the  contract  complained  of  in  this 
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action,  yet,  as  no  statutory  provision  has  been  disregarded^ 
the  relators  are  not  entitled  to  the  relief  demanded.  The 
writ  is  denied. 

Dismissed. 


The  other  judges  concur. 


St.  Paul  Fire  &  Marine  Insurance  Company  et 

AL.  V.  Solomon  Gotthelf. 

[Filed  Octobkb  5, 1802.] 

1.  HarmlesB  Error.  A  Judgment  will  not  be  reyened  on  m* 
coont  of  barmlesi  error. 

9l  Fire  Insurance:  NoticxofLoss:  Tbbms  of  Policy:  Waf^kb. 
ProTisions  of  mi  insurance  policy  coTering  a  etock  of  goods, 
for  notice  of  loss  within  a  spedfled  time  and  in  a  particular 
manner,  will  be  held  to  haye  been  waived  by  the  insurer  where^ 
with  knowledge  of  the  loss  of  part  of  said  stock  by  fire,  it, 
by  its  acyusting  agent,  demands  and  obtains  possession  of  tho 
remainder  of  the  goods  and  books  of  the  insured  and  is  engaged 
■eyeral  days,  with  the  help  of  the  latter,  in  ascertaining  tho 
amount  of  the  loss. 

3.  Oorroborating  Evidence :  Use  of  Mbmobandum  bt  Wit- 

VB88:  Book  Ektbibs.  A  witness  who  at  the  time  of  pur- 
chasing a  bill  of  goods  entered  each  item  in  a  book,  together  with 
the  cost  thereof,  may  nse  such  book  as  a  memorandum,  and 
when  it  is  shown  by  his  testimony  that  he  knows  the  entries 
therein  to  be  correct  and  that  they  were  made  at  the  time  of  the 
transaction  in  question,  such  book  may  properly  be  introduced 
in  eyidenoe,  not  for  the  purpose  of  proving  the  purchase  of  the 
goods,  but  in  corroboration  of  the  witness  and  as  a  detailed 
statement  of  the  items  inyoWed. 

4.  Trial:  Lbadinq  Question:  Discrrtion  of  Teial  Court.    As 

a  general  rule,  the  allowing  of  a  leading  question  is  a  matter 
within  the  discretion  of  the  trial  court,  and  a  judgment  should 
not  be  reyersed  on  that  ground  unless  it  is  apparent  that  there 
has  been  a  clear  abuse  of  discretion. 
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6.  Award:  Void  fob  Uncbbtainty.    An  award  will  bebeldToid 

for  uncertainty  when  no  amount  is  named  therein  or  meant  in- 
dicated by  which  it  can  be  ascertained. 

ft.  :  — — .     Held,  That  the  finding  in  the  record  was  a  mere 

invoice  of  goods  and  not  an  award  of  arbitrators. 

7.  Infltruotiona :  How  Ck>N8TBnBD.    A  paragraph  of  a  charge  to 

the  Jary  should  be  construed  as  a  whole,  and,  if  so  construed  it 
correctly  states  the  law,  will  not  be  condemned  because  a  de- 
tached part  thereof,  construed  by  itself,  might  be  subject  to 
criticism. 

8.  .     ffeldf  That  there  is  no  error  in  the  giving  and  revising 
of  instructions  pr^udicial  to  plain tifis  in  error. 

9.  Svidenoe  examined,  and  hdd  sufficient  to  sustain  the  yerdict  and 

Judgment  of  the  district  court. 

Error  to  the  district  court  for  Lancaster  oountj.  Tried 
below  before  Field,  J. 

Six  separate  actions  were  commenced  bj  Solomon  Gott* 
helf  against  The  St.  Paul  Fire  &  Marine  Insurance  Com- 
pany, The  Hamburg-Bremen  Fire  Insurance  Company, 
The  Anglo-Nevada  Assurance  Corporation,  The  North 
British  &  Mercantile  Insurance  Company,  The  Oakland 
Home  Insurance  Company,  and  The  United  States  Fire 
Insurance  Company.  By  agreement  of  the  parties  the  ais 
tions  were  consolidated  and  tried  together.  Judgment  was 
rendered  for  plaintiff  below,  to  reverse  which  each  defend- 
ant prosecuted  proceedings  in  error. 

Chas,  O.  Whedofif  for  plaintiffs  in  error: 

The  facts  as  pleaded  did  not  constitute  a  waiver  of  proot 
of  loss.  (Blossom  v,  Lycoming  Ins.  Co.,  64  N.  Y.,  162; 
Brink  v.  Hanover  Ins.  Q).,  70  N.  Y.,  593;  Von  Oenechtin 
V.  Citizens  Ins.  Cd.,  39  N.  W.  Rep.  [la],  881 ;  Briggs  r. 
Fireman's  Fund  Ins.  Co.,  31  N.  W.  Rep.  [Mich.],  616; 
Beatty  v.  Lycoming  County  Mutual  Ins.  Cb.,  66  Pa.  St,  9.) 
The  award  was  final  as  between  the  parties.  (Goodridgev. 
Dustin,  6  Met.  [Mass.],  363;   Wheeler  v.  WcUertoum  Ins. 
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Co.y  131  Mass.,  1 ;  Koon  v,  Hollingsworih,  97  III.,  54;  JCtm- 
ball  V.  Walker,  30  Id.,  482;  Burcheil  v.  Marsh,  17  How. 
[U.  S.],  344;  Hadaway  v.  KMy,  78  III.,  286;  Tynan 
V.  TaUy  3  Neb.,  390;  Holmes  v.  Aery,  12  Mass.,  134. 

Pound  &  Burr,  contra: 

The  facts  alleged  in  the  petitions  and  proved  on  the  trial 
show  complete  waiver  of  proof  of  loss.  {Franklin  Ins,  Oo. 
V.  Updegraf,  43  Pa.  St.,  369;  Blake  v.  Ins.  Co.,  12  Gray 
I^Mass.],  265;  Susquehanna  Ins.  Cb.v.SUiais,  102  Pa.  St., 
-629;  Oraves  v.  Washington  Ins,  Co.,  12  Allen  [Mass.], 
■391;  Phoenix  Ins.  Co.  v.  Bamd,  16  Neb.,  89;  Carroll  v. 
Oirard  Ins.  Oo.y  72  Cal.,  297;  Bammessd  v.  Brewers  Ins. 
Oo.,  43  Wis.,  463.) 

Post,  J. 

The  defendant  in  error  commenced  six  different  actions 
in  the  district  court  of  Lancaster  county  on  separate  poli- 
tnes  of  insurance  by  the  plaintiffs  in  error  to  recover  for 
damage  by  fire  to  a  stock  of  goods  covered  by  said  policies. 
By  agreement  of  parties  the  several  actions  were  consoli- 
dated and  tried  together,  resulting  in  verdicts  against  each 
-of  the  companies  named.  A  motion  for  a  new  trial  was 
made  by  each  ol  the  defendants  below,  which  motions  were 
overruled  and  judgments  entered  in  accordance  with  the 
verdicts,  and  said  cases  removed  to  this  court  by  petitions 
in  error.  The  pleadings  are  the  same  in  each  case,  except 
ms  to  the  amount  of  damage  claimed.  The  first  error  al- 
leged in  the  brief  of  plaintifls  in  error  is  the  overruling  of 
their  motion  to  require  the  plaintiff  below  to  separately 
state  and  number  his  causes  of  action.  Each  petition  con- 
tained two  causes  of  action,  one  on  the  policy  of  insurance 
And  the  other  for  money  expended  for  clerk's  and  appraisers' 
fees.  The  ruling  complained  of,  if  erroneous,  is  error 
without  prejudice,  since,  on  the  submission  of  the  case,  the 
Jary  were  instructed  that  there  could  be  no  recovery  for 
26 
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money  expended  for  clerk  hire  or  appraisers'  fees,  and  ex- 
pressly limited  the  right  of  plaintiff  below  to  recover  to 
the  other  cause  of  action,  viz.,  for  damage  to  the  stock  of 
goods. 

Second — ^It  is  claimed  that  the  district  court  erred  in 
denying  the  motion  of  defendants  below  to  strike  out  the 
seventh  paragraph  of  the  petition,  as  follows:  ^'That  im- 
mediately after  said  fire  the  different  insurance  companies 
who  had  policies  and  risks  upon  the  aforesaid  goods  and 
property  were  notified  and  informed  of  said  fire,  and  that 
each  of  said  companies,  as  well  as  defendant,  sent  or  bad 
duly  authorized  agents  to  come  upon  the  said  premises  and 
adjust  the  loss  caused  by  said  fire  and  took  an  inventory  of 
said  goods  and  property,  and  said  defendant,  after  taking 
said  inventory,  and  all  of  said  other  insurance  companies^ 
insisted  that  plaintiff's  loss  was  only  $2,000,  when  in 
truth  and  in  fact  it  was  and  is  $8,222.53,  and  that  they 
thereby  waived  any  proof  of  loss  as  required  by  said 
different  policies  and  by  the  policy  of  the  defendant." 
The  foregoing  allegation  should  be  construed  in  connection 
with  the  eighth  paragraph  as  follows:  ^'That  shortly  after 
the  said  fire  the  several  agents  and  adjusters  of  the  said 
defendant,  and  all  companies  having  policies  on  said  stock 
with  defendant,  came  to  the  city  of  Lincoln  and,  at  their 
request  and  demand,  took  charge  of  the  goods  and  stocky 
as  well  as  the  books  of  plaintiff,  and  the  plaintiff  chose 
one  person,  and  said  agents  and  adjusters  the  other,  and 
they  proceeded  and  took  an  inventory  of  said  goods  for 
the  purpose  of  ascertaining  how  much  the  loss  of  plaintiff 
was,  and  for  a  period  of  over  one  month  the  said  agents 
and  adjusters  had  possession  and  control  of  said  books 
stock,  and  property,  and  the  plaintiff  aided  and  assisted 
them  all  that  he  could,  and  the  inventory  was  taken  in 
duplicate,  one  was  kept  by  the  plaintiff  and  one  by  the 
defendant  and  his  other  insurance  agents  and  adjusters ;  and 
the  inventory  so  made  by  plaintiff  and  defendant  found  that 


Vol.  35]       SEPTEMBER  TERM,  1892.  365 


St  Paul  F.  &  M.  Ins.  Co.  ▼.  Gottbelf. 


there  was  $7,208.09  worth  of  goods  and  property  in  stock, 
not  deducting  any  damage  therefrom,  and  not  deducting 
any  goods  that  was  a  total  loss  by  said  fire,  and  which  in- 
ventory plaintiff  will  produce  at  the  trial  of  this  action, 
and  from  which,  together  with  plaintiff's  books,  it  will 
fully  appear  that  the  loss  at  said  fire  was  and  is  the  said 
sum  of  $8,222.53.''  These  allegations,  in  our  judgment, 
sufficiently  charge  a  waiver  of  the  conditions  of  the  poli- 
cies with  respect  to  proof  of  loss. 

The  same  question  was  fully  considered  by  this  court 
ID  the  case  of  BUiinga  v.  The  German  Ins.  Co.y  34  Neb., 
502.  The  conclusion  there  reached,  which  We  believe  to 
be  in  accord  with  the  clear  weight  of  authority,  was 
that  similar  provision^  in  a  policy  of  insurance  for  for- 
feiture will  be  held  to  have  been  waived  by  the  insurer 
when  it  is  informed  of  the  fact  by  reason  of  which  the 
forfeiture  is  claimed,  but  thereafter  continues  to  treat  the 
contract  as  binding  and  induces  the  insured  to  act  in  that 
belief. .  The  facts  alleged  in  this  case  bring  it  clearly 
within  the  rule  above  stated.  If,  as  allied,  the  insurance 
companies,  by  their  adjusting  agents,  soon  after  the  fire, 
demanded  and  obtained  possession  of  the  stock  of  goods  in 
question,  and  also  the  books  of  the  insured,  and  retained 
possession  thereof  for  a  month,  being,  during  all  of  said 
time,  engaged,  with  the  assistance  of  the  latter,  in  ascer^ 
taining  the  amount  of  the  loss,  such  facts  would  amount 
to  a  waiver  of  the  proof  of  loss  and  excuse  the  making 
of  such  proof  in  the  manner  and  within  the  time  specified 
in  the  policies.  The  authorities  cited  in  Billings  v.  The 
Oerman  Ins.  Co.  fully  sustain  this  proposition.  Also  in 
the  answers  filed  in  the  district  court  it  is  charged  that  the 
amount  of  loss  was  by  mutual  agreement  submitted  to 
arbitration,  and  that  an  award  was  made  which  is  pleaded 
as  a  defense.  This,  we  think,  is  a  waiver  of  the  proof  of 
loss  provided  by  the  policies.  (CkzrroU  v.  Ins.  Cb.,  72  Cal., 
297;  Bammessel  v.  Ins.  Ch.,  43  Wis.,  463.) 


356  NEBRASKA  REPORTS.  [Vol.35 


8t.  Paal  F.  &  M.  Ina.  Co.  t.  Gotthelt 


Third — Plaintiff  below,  to  prove  the  aQiount  aud  value 
of  the  goods  insured,  introduced  evidence  tending  to  show 
that  in  the  month  of  October,  1887,  he  had  purchased  a  bill 
of  goods  of  August  Vick  in  the  city  of  St.  Louis  amounting 
to  about  $2,300.  He  testified  that  at  the  time  he  purchased 
said  goods  he  correctly  entered  every  item  with  the  cost 
thereof  in  a  book.  In  this  he  is  corroborated  by  Mr.  Vick. 
Said  book,  with  the  entries  therein,  having  been  identified, 
was  offered  in  evidence  in  connection  with  the  testimony 
of  the  plaintiff  below  and  received  over  the  objection  of 
the  defendants,  and  which  is  now  assigned  as  error.  It 
will  be  observed  that  the  book  was  used  by  the  witness  as 
a  memorandum  only  in  connection  with  his  testimony.  In 
order  to  lay  the  foundation  for  the  admission  in  evidence 
of  an  entry  used  for  that  purpose  it  must  l)e  shown  by  the 
witness  that  he  once  knew  the  facts  stated  in  the  memoran- 
dum, and  that  he  made  the  entry  at  the  time  or  soon  after 
the  transaction ;  that  he  intended  to  make  it  correctly,  and 
that  he  believed  it  to  be  true.  (15  Am.  &  Eng.  Ency.  of 
Law,  263.)  The  book  was  rightly  admitted,  the  proper 
foundation  having  been  laid,  not  as  proving  the  purchase 
of  the  goods,  but  in  corroboration  of  plaintiff  below  and 
as  a  detailed  statement  of  the  items  involved.  (1  Green- 
leaf  on  Evidence,  437  and  note.) 

Fourth — A  further  objection  is  made  that  the  time  ol 
the  purchase  of  the  so-called  Vick  bill  was  too  remote 
for  the  purpose  of  proving  value  at  the  time  of  the  fire 
January,  1889.  There  is  nothing  in  the  objection  made. 
A  considerable  part  of  the  stock  had  been  destroyed  by 
the  fire  and  the  portion  saved  was  badly  damaged.  Plaint- 
iff below  was  for  that  reason  properly  permitted  to  show 
the  amount  and  value  of  the  original  stock  and  subse- 
quent purchases  and  to  deduct  the  amount  of  sales  since  he 
commenced  business  in  October,  1887,  and  value  of  goods 
remaining  after  the  fire.  This  was  proper,  and  the  value 
of  the  goods  in  the  Vick  bill  was  therefore  a  proper  snb- 
ject  for  consideration  by  the  jury. 
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Fifth — Objection  was  made  to  a  leading  question  pat  to 
plaintiff  below,  as  a  witness  in  his  own  behalf,  by  his  coun- 
sel. The  court  may  in  its  discretion  permit  leading  ques- 
tions, and  where  there  has  been  no  abuse  of  that  discretion 
a  judgment  will  not  be  reversed  on  that  ground  alone.  In 
this  case  there  does  not  appear  to  have  been  an  abuse  of 
discretion.  Nor  can  plaintiffs  in  error  be  said  to  be  prej* 
udiced  thereby,  as  substantially  the  same  answer  had  been 
previously  given  to  other  questions  without  objection. 

Sixth — ^Defendant  in  error  was  'asked,  on  cross-exami- 
nation, how  much  he  paid  Vick  for  the  goods  bought  of 
the  latter  in  October,  1887,  to  which  objection  was  inter- 
posed and  sustained  on  the  ground  that  it  was  immaterial, 
which  ruling  is  now  assigned  as  error.  The  ruling  in 
qnestion  could  not  have  prejudiced  the  plaintiffs  in  error, 
for  the  reason  that  the  witness  had  already  testified  on  di- 
rect examination  that  he  could  not  give  the  value  of  the 
goods  without  referring  to  the  book  above  mentioned. 
Also,  on  cross-examination  he  had  testified  without  objec- 
tion as  follows : 

Q.  What  did  you  pay  for  the  goods  yon  bought  in  that 
book  (referring  to  the  memofandum  above  mentioned)? 

A.  I  can't  rememl)er. 

Q.  About  how  much  ? 

A.  I  can't  remember. 

Q.  About  what  did  you  pay  for  them? 

A.  I  don't  remember;  I  cannot  tell  you. 

We  have  no  reason  to  infer  that  further  cross-examina- 
tion on  that  subject  would  have  profited  the  plaintiffs  in 
error,  and  cannot  say  that  the  court  erred  in  the  limitation 
imposed. 

Seventh — Defendant  in  error  was  asked  on  direct  exam- 
ination what  per  cent  should  be  added  to  the  cost  price  of 
goods  for  freight,  unpacking,  marking,  and  exposing  them 
for  sale,  to  which  objection  was  made  on  the  ground  that 
it  was  incompetent  and  immaterial.     The  cost  of  handling, 
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as  well  as  freight  charges,  was  a  proper  subject  for  consid- 
eration onder  the  pleadings.  The  objection  raises  no  ques- 
tion except  that  of  the  materialitj  of  the  evidence,  and  was 
therefore  rightly  overruled. 

Eighth — In  the  several  answers  it  was  alleged  that  all 
of  the  questions  involved  had  been  submitted  to  arbitrators, 
who  made  an  award,  and  which  is  one  of  the  defenses  relied 
on.  This  all^ation  is  denied  bj  the  defendant  in  error, 
who  alleges  in  his  reply  that  the  so-called  arbitrators  were 
selected  merely  for  the  purpose  of  making  an  inventory  of 
the  goods  remaining  after  the  fire.  This  question  was  sub- 
mitted to  the  jury  under  instructions  which  fairly  state  the 
law.  The  finding  for  the  defendant  in  error  on  that  issue 
cannot  be  said  to  be  so  decidedly  against  the  weight  of  evi- 
dence as  to  call  for  action  by  this  court.  Nor  are  we  i^ 
ferred  to  any  finding  or  report  having  the  semblance  of  an 
award.  The  only  return  made  by  the  arbitrators  or  ap- 
praisers is  entitled  an  '^Invoice  of  Stock  of  Solomon  Gott- 
helf  taken  January  19,  1889."  It  comprises  fifty-four 
pages  of  a  book,  which  in  three  columns  show,  respectively, 
the  items  appraised,  the  cost  thereof,  and  the  damage 
thereto.  On  some  of  the  pages  are  figures  indicating  the 
per  cent  deducted  on  account  of  damage.  There  is  a  foot- 
ing in  pencil  mark  on  each  page  of  the  column,  indicating 
the  cost  and  the  damage,  but  no  total  appears  of  either. 
An  award  will  be  held  void  for  uncertainty  when  no 
amount  is  named,  or  means  indicated  by  which  it  can  be 
found.  {WaUe  v.  Barry,  12  Wend.  [N.  Y.],  377.)  The 
finding  in  question  includes  only  the  stock  as  it  appeal^ 
aft:er,  and  makes  no  reference  whatever  to  the  value 
thereof  before  the  fire;  We  think  the  jury  were  warranted 
on  the  evidence  before  them  in  finding  for  defendant  in 
error  on  the  question  of  arbitration. 

Ninth — Exceptions  were  taken  to  the  refusing  of  in- 
structions asked  and  the  giving  of  others  by  the  court  on 
its  own  motion.     The  instructions  in  question  are  too  nu- 
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tnerous  to  copy  into  this  opinion.  They  may  be  for  con- 
venienoe  divided  into  two  sets  or  classes.  The  first  set 
refers  to  the  question  of  waiver.  Those  given  state  the  law 
.  in  accordance  with  the  view  already  expressed,  and  in  giv- 
ing them  and  refusing  those  asked  there  is  no  error.  The 
other  instructions  to  which  objection  is  made  refer  mostly 
to  the  question  of  damage.  On  the  trial  it  was  agreed 
^'  that  the  lK>oks  of  the  plaintiff,  exclusive  of  the  little  book 
B  already  introduced  in  evidence,  show  that  the  purchase  of 
goods  by  the  plaintiff  before  the  fire  amounted  to  the  sum  of 
^13,574.87 ;  and  that  from  this  amount  of  goods  the  plaint- 
iff had  sold  goods  to  the  amount  of  $12,685  before  the 
fire.''  Referring  to  the  above  stipulation  the  court  charged 
the  jury  as  follows :  "Fifth — If  you  should  find  for  the 
plaintiff  in  this  action,  then,  in  determining  the  damage 
sustained  by  the  plaintiff,  it  would  be  proper  for  you  to 
take  into  account  the  total  value  of  the  goods  purchased 
by  the  plaintiff  prior  to  the  fire,  which  in  this  action  it  is 
admitted  by  both  parties,  excluding  the  goods  as  shown  in 
the  little  book  called  'Exhibit  B,'to  be  $13,574.88.  It  is 
further  admitted  by  the  evidence  that  the  plaintiff  had  sold 
out  of  said  goods  prior  to  the  fire  $12,685  worth  of  goods. 
To  determine  the  amount  of  the  goods  on  hand  at  the  time  of 
the  fire,  you  should  deduct  from  the  amount  of  goods  sold 
the  amount  of  profits  upon  said  goods  as  shown  by  the  ev- 
idence and  this  method,  that  is,  taking  all  the  goods  pur- 
chased by  the  plaintiff  that  the  evidence  shows  went  into 
said  stock,  prior  to  the  time  of  said  fire,  deducting  from 
said  goods  the  amount  of  the  sales,  less  the  profits  as  shownr 
by  the  evidence,  would  be  one  method  of  determining  the 
value  of  goods  on  hand  at  the  time  of  the  fire.  The  ques- 
tion of  profits  upon  the  sales  made  by  the  plaintiff  is  a 
question  for  you  to  determine  from  all  the  evidence  before 
you,  and  in  determining  this  question  you  should  consider 
the  evidence  as  to  the  amount  of  profits  upon  the  several 
different  kinds  and  classes  of  goods,  and  allow  such  profits 
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as  the  evidence  shows  you  to  have  been  made  upon  the 
kind  and  class  and  character  of  goods  handled  and  sold  by 
the  plaintiff.  In  determining  the  value  of  the  goods  oa 
hand  after  the  fire,  and  the  damage  to  the  same,  it  is  proper 
that  you  should  take  into  consideration  the  invoice  and 
appraisal  offered  in  evidence  and  give  to  it  such  weight  a& 
you  believe  it  is  entitled  to  under  all  the  evidence.  In  de* 
termining  the  value  of  the  goods  at  the  time  of  the  fire  you 
should  determine  the  value  of  said  goods  in  this  market  as 
shown  by  the  evidence.  It  is  proper  to  take  into  account 
the  cost  price  of  said  goods  as  shown  by  the  evidence,  and 
to  this  cost  price  you  should  add  such  a  sum  as  you  believe 
from  the  evidence  is  necessary  to  make  the  real  and  actual 
value  of  said  goods  in  this  market  at  the  time  of  said  fire« 
"No  arbitrary  or  particular  sum  should  be  allowed  by  you, 
but  you  should  determine  its  value  from  the  evidence  be* 
fore  you  in  this  case..  If  you  should  find  for  the  plaintiff 
in  these  actions,  then  you  will  determine  from  the  evidence 
whether  or  not  there  was  a  total  loss  of  any  of  the  goods 
and  property  of  said  plaintiff  by  said  fire,  and  determine 
from  all  the  evidence  the  value  of  such  goods,  if  any,  yoq 
find  to  have  been  totally  destroyed  and  allow  the  plaintiff 
therefor.'* 

The  objection  to  the  instruction  set  out  is  that  the  court 
misconstrues  the  agreement  referred  to  therein.  In  this  oon« 
tention  we  agree  with  counsel  for  plaintiffs  in  error,  as  the 
agreement  in  question  relates  to  the  first  cost  of  the  goods 
only,  while  the  court  seems  to  construe  it  as  referring  to  the 
value  thereof.  The  instruction  as  a  whole,  however,  fairly 
states  the  law,  and  the  jury  could  not  have  been  misled  by 
the  direction  contained  therein.  By  it  they  are  in  effect 
directed  to  determine  the  value  of  the  goods  on  hand  at  the 
time  of  the  fire  from  all  the  evidence  before  them,  includ- 
ing cost  thereof. 

Tenth — Finally  it  is  contended  that  the  damage  is  ex- 
cessive.     We  have  carefully  read   over  the  voluminoua 
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record  and  are  unable  to  say  that  the  total  of  the  verdicts 
is  excessive  within  the  rule  which  would  warrant  a  reversal 
by  this  court  There  is  a  sharp  conflict  of  testimony  upon 
that  question.  The  principal  controversy  on  that  branch 
of  the  case  was  the  profits  realized  on  the  goods  sold  by 
defendant  in  error.  By  the  agreement  above  referred  to  it 
appears  that  he  had  made  sales  from  the  stock  in  question 
to  the  amount  of  $12,685.  In  determining  the  value  of 
the  stock  therefore  the  profits  included  in  the  amount  of  the 
sales  become  material.  Three  witnesses,  including  the  de- 
fendant in  error,  testify  from  actual  knowledge  that  the 
goods  in  question  had  sold  at  a  profit  of  one  hundred  per 
oent,  and  in  this  they  are  corroborated  by  a  fourth.  Cal- 
colating  the  profits  at  fifty  per  cent,  the  verdict  may  still 
be  sustained.  There  is  no  prejudicial  error  in  the  record 
and  the  judgment  below  is 


Affibmbb. 


The  other  judges  concur. 


John  W.  Bowman,  appellant,  v.  Oltveb  K.  Grif- 
fith £T  AL.,  appellees. 

[FlIiSD  OOTOBBB  5,  1889L] 

1.  Deed!  PuBSUMPnoK  of  Dblivbbt  and  Aoobptancb.  When 
a  deed,  which  ie  heneflcial  in  its  character  to  the  grantee  named 
therein,  ia  properly  acknowledged  and  recorded,  the  preenmptioa 
(»f  law  is  that  it  was  delivered  by  the  grantor  and  accepted  by 
the  grantee. 

Sl  :  Rboord:  Recitals.     Where  a  deed,  beneficial  to  the 

grantee,  recites  that  it  is  executed  for  the  purpose  of  correcting 
an  error  in  a  prior  deed  between  ihe  same  parties,  the  record 
thereof  is  evidence  of  the  facts  therein  recited. 
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3.  Bona  Fide  Purchaser  of  Beal  Estate.    Where  a  claim  to 

real  estate  can  be  tottained  only  npon  the  ground  that  the  per* 
son  asserting  it  is  a  subsequent  purchaser  in  good  faith,  soeh 
person  is  required  to  show  affirmatively  that  he  purchased  with- 
out notice  of  the  equities  of  another,  and  relying  upon  the  ap- 
parent ownership  of  his  grantor. 

4.  On  the  evidenoe  in  the  record,  Md,  that  the  defendant  is  not 

an  innocent  purchaser  for  Talue. 

6.  Statements  of  Agent:  Estoppel.  Stotemento  of  an  agent 
with  authority  to  collect  rents  and  care  for  the  property  of  Ms 
principal  will  not  be  receiyed  in  disparagement  of  the  title  of 
the  latter  so  as  to  work  an  estoppel  in  &yor  of  one  who  pur- 
chased trom  a  stranger  claiming  adversely  to  such  principaL 

6.  Quitclaim  Deed:  Accepfanob  bt  Gbantbb.  One  who  ae- 
oepis  a  quitclaim  deed  from  his  grantor  is  bound,  at  his  peril,  to 
ascertain  what  equities,  if  any,  exist  against  his  title. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Field,  J. 

O.  M.  Lambertaon,  for  appellant. 

Chaa.  0.  Whedoriy  corUra* 

m 

Post,  J. 

This  action  was  begun  in  the  district  court  of  Lancaster 
county  by  the  plaintiff  to  quiet  title,  as  against  the  de- 
fendants, to  the  northwest  quarter  of  the  northeast  quarter 
of  section  26,  township  11  north,  of  range  6,  in  said 
county. 

From  the  pleadings  and  proofs  it  appears  that  plaintifi 
claims  title  through  the  following  conveyances:  First — 
Patent  from  the  United  States  to  John  Brown,  August  1, 
1868 ;  filed  for  record  July  1, 1871.  Second — John  Brown 
to  Thomas  Hyde,  warranty  deed,  July  5,  1869;  filed  for 
record  August  18,  1869.  Third— Thomas  Hyde  to  Red- 
dington  Stanhope,  warranty  deed.  May  22,  1883;  filed  for 
record  May  26,  1883.  Fourth — Reddington  Stanhope  to 
F.  M.  Hall,  quitclaim  deed,  July  21,  1883;  filed  for  reo- 
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ord  July  23,  1883.  Fifth— F.  M.  Hall  to  A.  B.  Smith, 
warranty  deed,  July  21,  1884;  filed  for  record  August  5, 
1884.  Sixth— A.  B.  Smith  to  J.  W.  Bowman,  plaintiff, 
warranty  deed,  September  21,  1885;  filed  for  record  Sep- 
tember 23,  1885. 

The  defendant  W.  C.  Griffith  filed  a  disclaimer  in  the 
district  court,  but  the  other  defendant,  Oliver  K.  Griffith) 
disputes  plaintiff's  claim,  and  by  way  of  cross-bill  asks  to 
have  the  title  to  the  property  in  controversy  quieted  in 
him.  He  claims  title  through  the  following  conveyances : 
First — Patent,  United  States  to  John  Brown,  August  1, 
1868;  filed  for  record  July  1, 1871.  Second — ^John  Brown 
to  Hazleton  S.  Moore,  warranty  deed,  December  8,  1868; 
filed  for  record  December  18,  1868.  Third — Hazleton  S. 
Moore  to  Oliver  K.  Griffith,  defendant,  warranty  deed, 
January  14,  1880;  filed  for  record  January  19,  1880. 

The  first  question  presented  by  the  record  is  whether  the 
deed  from  Brown  to  Moore,  through  which  defendant  claims, 
includes  the  property  in  controversy.  That  deed,  as  ap- 
pears from  the  above  statement,  was  filed  for  record  long 
before  the  execution  of  the  deed  from  Brown  to  Hyde, 
hence  it  is  apparent  that  if  sufficient  to  pass  the  title  to  the 
grantee  therein,  Hyde  could  acquire  no  title  by  his  deed. 
According  to  the  description  in  the  deed  in  question  the 
property  conveyed  by  Brown  to  Moore  is  "The  northwest 
quarter  and  the  southwest  quarter  of  the  northeast  quarter 
of  section  26,''  etc.  The  description,  we  think,  does  not 
include  the  pro{)erty  in  controversy.  The  said  deed  on  its 
face  purports  to  convey  two  hundred  acres,  to-wit,  all  of 
the  northwest  quarter  of  the  section  aforesaid  and  the  south- 
west quarter  of  the  northeast  quarter  thereof.  It  is  evi- 
dent therefore  that  the  record  of  said  deed  was  not  notice 
of  any  equitable  claim  that  Moore  may  have  had  to  said 
property  at  the  time  of  the  conveyance  by  Brown  to  Hyde, 
hence  if  the  latter  was  a  bona  fide  purchaser  within  the 
true  definition  of  the  term,  he  acquired  a  good  title  thereto 
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as  against  Moore  and  the  defendant  who  claims  tliroogh 
him.  In  Coggswell  v.  Griffith^  23  Neb.,  334,  on  the  evi- 
dence in  the  record  it  was  held  that  Brown  had  sold  to 
Moore  the  west  half  of  the  northeast  quarter  of  said  sec- 
tion, including  the  laud  in  controversy,  and  intended  to  con- 
vey the  same  to  him,  but  by  mutual  mistake  the  description 
above  quoteJ  was  inserted  in  the  deed  instead  of  the  land 
intended  to  be  conveyed  thereby.  That  case  was  decided 
upon  evidence  not  before  us  now,  hence,  although  appar- 
ently relied  u|>on  by  both  plaintiff  and  defendant,  cannot  be 
said  to  be  authority  for  either.  The  question  is  therefore,  on 
the  record  of  this  case,  What  are  the  equities  of  Moore  and 
his  grantees  in  the  subject  of  the  controversy  ?  This  brings 
us  to  the  consideration  of  an  instrument  not  enumerated 
in  either  list  of  conveyances  comprising  the  respective  chains 
of  title.  The  defendant  having  laid  the  necessary  founda- 
tion therefor,  introduced  in  evidence  the  record  of  a  sub- 
sequent deed  from  Brown  to  Hyde,  dated  May  15,  1870, 
and  filed  for  record  the  same  day.  Said  deed  is  in  the 
usual  form  and  the  property  conveyed  is  the  southwest 
quarter  of  the  northwest  quarter  of  section  26,  etc.,  and 
appears  to  have  been  made  for  tlie  purpose  of  correcting  an 
error  in  the  prior  deed  between  the  same  parties,  dated 
July  6,  1869,  under  which  the  plaintiff  claims.  Among 
others  it  contains  the  following  recital : 

"  This  deed  is  made  to  correct  a  mistake  made  by  the 
above  named  grantors  to  the  above  named  grantee,  dated 
the  6th  day  of  July,  A.  D.  1869,  whereby  the  above 
named  grantors  conveyed  to  said  grantees  the  northwest 
quarter  of  the  northeast  quarter  of  section  26  aforesaid, 
together  with  other  portions  of  said  section  in  said  deed 
described,  whereas  the  lands  intended  to  be  conveyed 
thereby  were,  and  are,  the  east  half  of  the  northeast  quar- 
ter of  section  26  aforesaid,  and  the  south  half  of  the  north- 
west quarter  of  section  aforesaid,  the  northwest  quarter  of 
the  northeast  quarter  of  said  section  26  in  said  deed  de* 
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scribed  having  been  previously  conveyed  to  H.  S.  Moore 
by  deed,  dated  the  8th  day  of  December^  1868.'^ 

It  is  argued  by  defendant  that  the  above  record  does  not 
prove  the  error  allied  in  the  first  deed,  inasmuch  as  Hyde 
did  not  reconvey  the  property  in  controversy  to  Brown 
but  subsequently  deeded  it  to  Stanhope.  Aside  from  the 
recital  in  the  record  set  out  above,  there  is  in  this  case  no 
evidence  of  any  title,  legal  or  equitable,  in  defendant  or  his 
grantor,  Moore.  His  rights  therefore  depend  upon  the  in- 
ference which  is  to  be  drawn  from  the  recording  of  the  sec- 
ond deed.  If  that  instrument  was  delivered  and  accepted 
by  the  parties,  and  for  the  purpose  expressed  therein,  that 
fact,  it  must  be  conceded,  is  evidence  from  which  we  should 
find  that  Moore  was  the  equitable  owner  of  the  property  in 
dispute,  and  that  he  should  recover  unless  plaintiff's  equi- 
ties are  superior  by  reason  of  having  purchased  without 
notice  of  the  rights  of  the  former,  which  will  be  considered 
liereafter.  The  general  rule  is  that  the  registration  of  a 
deed  is  prima  facie  evidence  of  its  delivery.  (Devlin  on 
Deeds,  292.) 

It  is  said  by  Judge  Dillon  in  Robinson  v,  Goidd,  26  la., 
S9f  that  ''  when  a  deed  beneficial  in  its  character  to  the 
grantee  has  been  properly  acknowledged  and  recorded,  the 
presumption  of  la^r  in  favor  of  the  grantee  is  that  it  has 
been  delivered,  and  the  burden  of  proof  is  upon  the  party 
claiming  the  nondelivery  to  clearly  overcome  that  pre- 
flumption.^'  '  That  the  deed  under  consideration  was  bene- 
ficial to  Hyde  will  not  be  questioned,  since  by  it  Brown 
conveys  to  him  forty  acres  of  land,  the  southeast  quarter 
of  the  northeast  quarter  of  the  section  aforesaid  not  in- 
cluded in  the  prior  deed.  The  presumption  is  that  he 
Hyde,  took  and  holds  title  to  the  property  last  described 
under  that  conveyance.  On  the  other  hand,  the  deed  was 
certainly  not  beneficial  to  Brown,  who  thereby  conveyed  the 
property  last  described.  We  think,  therefore,  that  the  ac- 
ceptance of  said  deed  by  Hyde,  the  only  beneficiary  thereof, 
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should  be  presumed  from  the  fact  that  it  was  subsequently 
filed  for  record,  and  that  the  record  aforesaid  was  rightly 
admitted  in  evidence.  That  instrument  fully  proves  the 
facts  as  alleged  by  defendant,  viz.,  the  mistake  in  the  prior 
deed  to  Hyde  and  that  Moore  was,  at  the  time  of  the  exe- 
cution thereof,  the  equitable  owner  of  the  property  in  con- 
troversy. Nor  is  the  presumption  aforesaid  overcome  by 
the  fact  that  Hyde  subsequently  asserted  title  to  said  land 
by  deeding  it  to  Stanhope.  He  was  required  to  accept  or 
reject  the  said  deed  as  an  entirety.  By  taking  title  through 
it  he  must  be  held  to  have  assented  to  the  conditions  npon 
which  the  property  named  therein  was  conveyed.  In  other 
words,  as  between  Brown  and  Hyde,  it  is  an  admission  by 
the  latter  that  the  land  in  dispute  was  in  equity  the  prop- 
erty of  the  former  and  his  grantees. 

We  come  now  to  the  question,  is  plaintiff  a  bona  fide 
purchaser?  His  contention  is  that  he  purchased  the  prop- 
erty without  notice  of  any  claim  of  the  defendant  thereto 
and  that  his  equities  are  therefore  superior  and  should 
prevail  against  those  of  the  latter.  A  bona  fide  purchaser 
is  one  who  purchases  for  value  without  notice  of  the  equi- 
ties of  third  parties.  {Snotvden  v,  Tyler,  21  Neb.,  199.) 
The  question  of  the  equities  of  the  respective  parties  is 
distinctly  presented  by  the  pleadings.  And  the  plaintift 
while  a  witness  in  his  own  behalf  testifies  as  follows : 

Q.  You  say  you  made  no  inquiry  about  the  title  before 
you  bought  it? 

A.  No,  sir ;  none  whatever. 

It  does  not  appear  from  his  testimony  that  he  relied 
upon  the  title  of  Smith,  his  grantor,  or  that  he  paid  the 
consideration  named  without  notice  of  the  rights  of  the  de- 
fendant. Nor  does  it  appear  that  he  was  ever  advised  in 
whom  the  record  title  rested.  This  showing  falls  far  short 
of  establishing  his  claim  to  the  rights  of  a  subsequent  pur- 
chaser in  good  faith.  The  burden  was  upon  him  and  he 
was  bound  to  prove  both  payment  iu  ignorance  of  defend- 
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aut's  equities  and  that  he  relied  upon  the  title  of  his  grantor. 
{Shotwell  ».  Harrison^  22  Mich.,  410 ;  Sillyman  r.  King,  36 
Ijj.,  207  ;  Denning  v.  Smith,  3  Johns.  Ch.  [N.  Y.],  332 ;  %- 
maur  v,  MoKinatry,  106  N.  Y.,  230.)     In  the  last  case  cited 
it  is  held  on  the  authority  of  Denning  v.  Smith,  supra,  that 
where  a  claim  can  be  sustained  only  upon  the  ground  that 
the  person  asserting  it  is  an  innocent  purchaser  he  must 
positively  deny  the  equitable  rights  of  another,  although 
not  charged.     It  is  claimed  that  defendant  is  estopped  to 
now  claim  the  land  in  controversy,  because  W.  C.  Griffith, 
his  agent,  stated  to  Mr.  Hall,  through   whom   plaintiff 
claims,  that  he,  defendant,  made  no  claim  to  said  property. 
There  are  at  least  two  sufficient  reasons  why  the  statement 
aforesaid  will  not  work  an  estoppel  as  against  the  defendant 
O.  K.  Griffith :     First— It  is  not  shown  that  W.  C.  Grif- 
fith had  any  such  authority  as  would  bind  bis  principal, 
O.  K.  Griffith,  by  a  statement  in  disparagement  of  his  title^ 
Second — Hall,  who  was  then  negotiating  for  the  property, 
accepted  a  quitclaim  deed  from   Stanhope,  his  grantor. 
{Snotcden  v.  Tyler,  supra.} 

Finally,  it  is  claimed  that  defendant  is  estopped  to  claim 
this  forty  acres  for  the  reason  that  in  the  case  of  Ooggsioell 
V.  Griffith,  supra,  his  contention  was  that  he  had  purchased 
two  hundred  acres  from  Moore.  A  sufficient  answer  to  this 
claim  is  that  the  property  now  in  controversy  was  not  in- 
volved in  that  suit.  Neither  are  the  parties  identical, 
hence  defendant  would  not  be  concluded  by  any  decree  in 
that  case,  had  the  court  therein  assumed  to  determine  the 
rights  of  the  parties  with  respect  to  the  property  in  contro- 
versy, which  it  is  clear  was  not  attempted.  At  most' it  can 
only  be  said  that  he,  in  that  case,  insisted  upon  a  construc- 
tion of  his  deed  inconsistent  with  the  one  he  now  contends 
for.  Whatever  view  we  may  feel  constrained  to  take  of 
his  conduct  in  that  case  as  a  question  of  morals,  it  is  ap- 
parent that  plaintiff  has  not  been  misled  thereby  to  his 
detriment,  and  that  in  legal  contemplation  he  is  not  now 
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estopped  to  demand  the  property  which  in  equity  he  is  en- 
titled  to  recover.     The  judgment  of  the  district  court  is 

Affirmed. 
The  other  judges  concur. 


William  Tippy  v.  State  of  Nebraska. 

[FiLSD  OCTOBKB  11,  1892.] 

1.  Difltriot  Court:  Tbbms  in  Diffebbkt  Counties  of  Samb 
DiSTBiOT  AT  Samb  Timb.  The  general  rale  is  that  m  coart 
cannot  be  held  at  a  time  when  there  is  clearlj  no  aothority  to 
hold  it,  and  if  there  was  no  atatatory  aathority  to  that  effect  the 
district  ooart  in  those  districts  having  bat  one  Jadge  oonld  not 
be  held  in  two  counties  of  the  same  district  at  the  same  time, 
bat,  under  the  constitution  and  statutes  of  this  state,  terms  of 
the  district  court  may  be  held  at  the  same  time  in  different 
counties  of  the  same  Judicial  district,  and,  when  necessary,  the 
district  court  sitting  in  any  county  may  be  oontinaed  into  and 
held  during  the  term  fixed  for  holding  sQch  court  in  any  other 
county  within  the  district,  or,  it  may  be  a<yourned  and  held  be- 
yond such  time. 

S.  There  is  no  material  error  in  the  record. 

Error  to  the  district  court  for  Saline  county.  Tried 
below  before  Gablin^  J. 

Shannon  8.  Alley,  for  plaintiff  in  error ; 

Unless  authorized  by  statute^  terms  of  court  cannot  be 
held  in  different  counties  at  the  same  time  in  any  district 
having  but  one  judge.  {Bates  v.  Gage,  40  Cal.,  183;  Peo- 
ple V.  CyNeU,  47  Id.,  109 ;  Freeman,  Judgments,  sea  121 ; 
Batten  v.  State,  80  Ind.,  394;  Dunn  v.  State,  2  Ark.,  229; 
In  re  MiUingUm,  24  Kan.,  214 ;  Orahle  v.  State,  2  G.  Greene 
[la.],  659;  Archer  ».  Rosa,  2  Scammon  [111.],  303;  Oregg 
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V,  Cookey  Peck  [Tenn.],  82;  Galusha  v.  Butterfieldy  2  Scam- 
luon  [Ill.]>  227;  Smithaqn  v.  Dillony  16  Ind,,  169;  Samuda 
V.  StaUy  3  Mo.,  42;  Cain  v,  Ooda,  84  Ind.,  209;  MoCool 
V.  StcUe,  7  Id.,  378.) 

George  H.  Hastings,  Attorney  OenercUy  contra: 

A  term  of  court  may  be  held  in  one  county  of  a  district 
which  laps  onto  the  term  of  auotlier  county  in  the  same 
-district.  (State  v.  Leahy ,  1  Wis.,  225 ;  State  v.  Knigkt,  19 
la.,  94;  State  v.  Stevens,  25  N.  W.  Rep.  [la.],  777;  StaU 
<7.  Peterson,  25  Id.,  780;  Brewer  v.  State,  6  Lea  [Tenn.], 
198;  Cheek  v.  Bank,  9  Heiskell  [Tenn.],  489;  State  v. 
Olark,  30  la.,  168 ;  Harrie  v.  Oest,  4  O.  St.,  473 ;  5fafe  v. 
Montgomery,  8  Kan.,  351 ;  Cook  v.  Smith,  54  la.,  636.) 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  convicted  of  manslaughter  in 
the  district  court  of  Saline  county  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  ten  years.  He  relies 
upon  two  errors  for  a  reversal  of  the  judgment.  First — 
TChat  there  is  but  one  judge  in  the  seventh  judicial  district; 
that  in  1891  the  terms  were  fixed  by  law,  viz.,  Saline 
tx>unty,  September  15;  Clay  county,  November  10;  Fill- 
more county,  November  24;  that  W.  H.  Morris  was  sole 
judge;  that  the  term  in  Saline  county  which  had  been  in 
session  on  November  9  was  adjourned  to  the  17th  of  that 
month;  that  on  the  17th  of  November,  1891,  William 
Gaslin  held  court  in  Saline  county,  and  the  trial  and  con- 
viction of  the  plaintiff  in  error  took  place  before  him;  that 
while  Judge  Graslin  was  holding  court  in  Saline  county, 
Judge  Morris  was  holding  the  regular  term  of  court  in 
C^lay  county,  and  therefore  the  court  in  Saline  county  had 
no  jurisdiction  at  that  time  to  try  and  sentence  the  plaintiff 
in  error. 

The  general  rule  no  doubt  is  that  a  court  cannot  be  held 
Bt  a  time  when  there  is  clearly  no  authority  to  hold  it,  and 
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where  the  terms  of  court  are  fixed  by  statute  so  that  one 
term  closes  in  a  particular  county  at  a  definite  time  and  a 
term  in  another  county  begins^  there  being  but  one  judgtj 
in  the  district,  court  cannot  be  held  in  two  counties  at  tho 
same  time  for  the  reason  that  the  authority  is  wanting. 
{Cain  V,  Goda,  84  Ind.,  209;  In  re  MiUingion,  24  Kan.^ 
214 ;  Dunn  v.  State,  2  Ark.,  229 ;  Oarliok  v.  jDunn,  42  Ala., 
404;  Freeman,  Judgments,  sec.  121;  Bate8  v.  Gage,  40 
Cal.,  183;  Smurr  v.  StaU,  105  Ind.,  125.) 

In  the  case  last  cited  it  is  said :  '^  The  question  of  power 
or  authority  might,  perhaps,  have  arisen  had  the  adjourned 
term  been  fixed  at  a  time  when  the  law  imperatively  re- 
quired that  the  Kosciusko  circuit  court  should  be  in  session; 
but  its  adjourned  term  was  not  fixed  at  a  time  when  that 
court  was  required  to  be  in  session.  On  the  contrary,  it 
was  fixed  at  a  time  when  the  judge  might  rightfully  have 
adjourned  that  court.  This  feature  is  a  prominent  one, 
and  distinguishes  the  case  from  such  cases  as  that  of  In  re 
MUlington,  eupra^"  and  it  was  held  that  the  adjourned 
term  was  held  under  legal  authority.  In  State  v.  Stevens,  25 
N.  W.  Rep.  [la.],  777,  the  supreme  court  of  Iowa  held  that 
where  a  trial  was  in  progress  at  the  time  fixed  for  holding 
court  in  another  county,  the  judge  could  adjourn  the  term 
in  such  other  county  for  one  week  to  give  sufficient  time  to 
complete  the  trial,  and  the  same  ruling  was  made  by  that 
court  in  StaU  v.  Peterson,  25  N.  W.  Rep.  [la.],  780.  These 
cases,  although  they  do  not  refer  to,  yet  overrule,  Davis  v. 
Fish,  1  G.  Greene  [la.],  106,  and  Grable  v.  State,  2  G. 
Greene  [la.],  559.  In  State  v,  Leahy,  1  Wis.,  225,  and 
State  V,  Montgomery,  8  Kan.,  351,  it  was  hold,  in  effect,  that 
the  judge  may  adjourn  the  t^rm  of  the  district  to  a  day  sub^ 
sequent  to  that  fixed  by  law  for  the  commencement  of  the 
regular  term  of  court  in  another  county  in  the  same  district 

In  all  the  cases  cited  the  terms  were  fixed  by  law.  In 
this  state,  to  avoid  some  of  the  difficulties  which  existed 
under  the  former  system,  the  constitution  authorises  the 
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judges  of  the  several  districts  to  fix  the  terms  of  court  in 
their  respective  districts.  (Art.  XVI,  sec.  26.)  The  consti- 
tation,  also  to  provide  for  the  necessities  of  some  of  the 
counties  of  the  state  where  one  judge  would  be  unable  to 
transact  the  business  of  a  county,  authorizes  the  election  of 
two  or  more  judges  in  a  district.  (State  v.  Stevenson,  18 
Neb.,  416.) 

Section  1061  of  the    Consolidated   Statutes   provides: 
''The  judges  of  the  district  court  shall,  on  the  1st  day  of 
January  of  each  year,  fix  the  time  of  holding  terms  of 
court  in  the  counties  composing  their  respective  districts, 
during  the  ensuing  year,  and  cause  the  same  to  be  pub- 
lished throughout  the  district,  if  the  same  can  be  done 
without  expense.     The  clerk  of  each  district  court  shall 
note  on  the  bar  docket  of  each  term  the  time  so  fixed  for 
holding  court  in  his  county.     The  terms  shall  be  so  fixed 
as  not  to  conflict  with  the  time  fixed   by  rules  of  the 
supreme  court  for  the  hearing  of  causes  therein  from  said 
districts.     The  derk  of  the  supreme  court  shall,  before  the 
Ist  day  of  January  of  each  year,  notify  each  district  judge 
of  the  times  fixed  by  the  supreme  court  for  the  hearing  of 
causes  from  his  district.     All  terms  of  the  district  court 
shall  be  held  at  the  county  seat  in  the  court  house,  or  other 
place  provided  by  the  county  board.    Terms  of  court  may 
be  held  at  the  same  time  in  different  counties  in  the  same 
judicial  district  by  the  judge  of  the  district  court  thereof, 
if  there  be  more  than*  one,  and,  upon  request  of  the  judge 
or  judges  of  such  court,  any  term  in  such  district  may  be 
held  by  a  judge  of  the  district  court  of  any  other  district 
of  the  state.     When  necessary,  the  district  court  sitting  in 
any  county  may  be  continued  into  and  held  during  the 
time  fixed  for  holding  such  court  in  any  other  county 
within  the  district,  or  may  be  adjourned  and  held  beyond 
such  time.''     This  section  was  amended  in  1885  to  cover 
the  very  point  in   controversy  here,  by  permitting  two 
judges,  when  necessary,  to  sit  in  the  different  counties  of 
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a  district  at  the  same  time.     This  disposes  of  this,  objec- 
tion. 

Second — It  is  not  seriously  questioned  that  the  evidence 
is  sufficient  to  establish  the  guilt  of  the  plaintiff  in  error, 
although  it  is  intimated  that  the  sentence  is  too  severe. 

There  is  no  material  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 


The  other  judges  concur. 


Joseph  Sxjiteb  v.  Park  National  Bane  of  Chicago. 

5^  ^  [Filkd  Octobkb  11,  1802.] 

35    372 

j»6_37:i  ^^  Trial :  Openutg  and  Closino.    When,  in  an  action  on  a  note 

on  the  isBoe  made  bj  the  pleadings,  the  plaintiff  wonld  be  n- 
qnired  to  proye  any  fact  to  entitle  him  to  recover,  he  has  the 
right  to  open  and  dose.  If,  howeyer,  the  defendant  in  hie  aa- 
Bwer  admits  the  plaintiff's  canae  of  action,  hot  sets  np  new  mat- 
ter, snch  as  aanrj  for  a  defense,  so  that  the  defense  woald  fiui 
without  proof  of  such  new  matter,  the  defendant  ia  entitled  to 
open  and  close. 

8.  Directing  Verdict.  "Where,  from  the  testimony  before  the 
jnry,  different  minds  might  draw  different  conclnsiona,  it  is  er- 
ror to  direct  a  Terdict. 

a  TTsury:  Pbomissobt  Note:  Bona  Fide  Holdeb:  Onub  Pbo- 
BANDi.  When  nsnry  is  clearly  established  in  the  transactioD, 
the  burden  of  proof  is  on  the  person  holding  the  instmment  to 
show  that  he  is  a  bona  fide  holder  for  value  before  maturity. 

Erkor  to  the  district  court  for  Saline  county.    Tried 
below  before  Bf  ORBiSy  J. 

L.  W.  Colby,  and  Pemberion  &  Bush,  for  plaintiff  in 
error. 

F,  L  Fo88,  and  Hdstinga  &  McOintie,  contra. 


Vol.  S5]       SEPTEMBER  TERM,  1892.  373 


Salter  ▼.  Park  Natl.  Bank. 


Maxwell,  Ch.  J. 

This  action  was  brought  in  the  court  below  upon  a  prom- 
issory note,  as  follows : 

''14,309.38.  De  Witt,  Neb.,  January  10, 1889. 

"  On  the  10th  day  of  June,  1889,  after  date,  for  value 
received,  I  promise  to  pay  to  the  order  of  Fayette  I.  Foss, 
of  Crete,  Neb.,  four  thousand  three  hundred  nine  and  -fif^ 
dollars,  with  interest  at  the  rate  of  10  per  cent  per  annum 
from  maturity  until  paid.  Negotiable  and  payable  at  the 
De  Witt  Bank  at  De  Witt,  Neb. 

"No.  1377.    Due  6-10-'89.  Joseph  Suiter.'' 

Said  note  was  endorsed  as  follows : 

"  For  value  received  I  hereby  waive  notice  of  protest 
and  non-payment,  and  guarantee  payment  of  the  within 
note.  Fayette  I.  Foss. 

"6-25.  Cr.  on  the  within  note;  Cr.  on  $1,790.14;  Cr. 
on  $1.40.'' 

The  note  was  afterwards  indorsed  by  the  cashier  of  the 
De  Witt  Bank  and  delivered  to  the  defendant  in  error. 

It  is  admitted  that  $1,790  and  $1.40  have  been  paid  on 
the  note. 

Suiter  in  his  answer,  which  is  very  long,  admits  the 
making  of  the  note,  but  alleges,  in  substance,  that  the  note 
in  question  is  the  culmination  of  a  long  series  of  usurious 
transactions,  which  are  set  out  at  length,  and  that  the 
plaintiff  below  is  not  a  bonafde  purchaser  and  holder  of 
the  note. 

On  the  trial  of  the  cause  the  court  directed  a  verdict  for 
the  plaintiff  below  and  the  jury  returned  a  verdict  in  its 
favor  for  $2610.68,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  on  the  verdict. 

The  first  objection  of  the  plaintiff  in  error  is  that  he 
was  denied  the  right  to  open  and  close  on  the  trial,  and 
was  thereby  prejudiced.     If  the  testimony  in  the  case  justi- 
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fied  the  court  in  directing  the  jury  to  find  a  verdict  for  the 
plaintiff  below  there  would  be  no  error  in  having  denied 
the  defendant  below  the  right  to  open  and  close,  if  the 
defendant  below  admitted  the  cause  of  action  of  the  plaint- 
iff below,  so  that  he  had  nothing  to  prove  except  for  the 
new  matter  to  entitle  him  to  recover,  then  the  defendant 
was  entitled  to  the  opening  and  closing.  An  examination 
of  the  answer  shows  that  the  defendant  below  admitted 
the  making  and  delivery  of  the  note  and  all  the  facts  stated 
in  the  petition,  so  that  no  proof  would  be  required  on  die 
face  of  the  pleadings,  if  the  cause  was  submitted  in  that 
form,  to  entitle  the  plaintiff  below  to  recover. 

Judge  Thompson,  in  his  valuable  work  on  Trials,  after 
stating  the  rule  adopted  by  this  court  that  if,  on  the  plead- 
ings, the  plaintiff  would  be  required  to  prove  any  fact  to 
entitle  him  to  recover,  he  is  entitled  to  open  and  dose 
(Rolfe  V.  PiUoudy  16  Neb.,  21;  Oebome  v.  Kline,  18  Id., 
344;  Vifqualn  v.  Finch,  15  Id.,  505 ;  Mizer  v.  Bristol,  30 
Id.,  138),  says:  '^ Where  the  action  is  upon  a  contract 
which,  by  its  terms,  liquidates  the  damages — as  upon  a 
promissory  note,  bill  of  exchange,  bank  check,  bill  single, 
policy  of  life  or  fire  insurance,  or  any  other  written  instru- 
ment which,  by  its  terms,  fixes  the  amount  of  the  recovery 
— and  the  defendant  admits  the  execution  of  the  instru- 
ment, but  sets  up  an  affirmative  defense,  such  as  duress, 
fraud,  want  of  jurisdiction,  usury,  a  discharge  under  an 
insolvent  debtor^s  act  or  in  bankruptcy,  want  of  title  in 
the  plaintiff,  tender,  or  other  affirmative  matter  of  defense, 
or  pleads  a  set-off  or  counter  claim — in  all  such  cases  the 
plaintiff  has  nothing  to  prove  in  order  to  recover;  upon  a 
default  an  inquiry  of  damages  would  be  unnecessary;  and, 
therefore,  the  right  to  begin  and  reply  is  with  the  defend- 
ant.''  (Thompson  on  Trials,  sec.  231.)  He  cites  the  cases 
to  which  the  reader  is  referred. 

The  defense  of  usury  is  an  affirmative  one,  which,  being 
proven,  the  burden  is  on  the  plaintiff  below  to  show  it  is  a 
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bona  fide  purchaser  for  value  before  maturity,  and,  therefore, 
entitled  to  protection.  This  alone,  however,  will  not  give 
it  the  right  to  op3n  and  close,  as  the  necessity  for  such 
proof  depends  upou  the  condition  that  the  defendant  below 
establish  the  usurv.  Otherwise  it  can  make  no  difference 
to  him  whether  the  plaintiff  below  is  a  purchaser  for  value 
or  noty  as  the  amount  of  consideration  for  the  indorsement 
would  be  no  defense  in  favor  of  the  maker  of  the  note. 
The  defendant,  therefore,  was  entitled  to  open  and  close. 

2.  There  is  testimony  in  the  record  in  regard  to  the  in- 
dorsement from  which  different  minds  might  draw  differ- 
ent conclusions,  and  it  should  have  been  submitted  to  the 
jury.  {Hauck  v.  Que,  30  Neb.,  113;  C,  B.  &  Q.  R.  Co.  v. 
Batnardy  32  Id.,  306.)  As.  there  must  be  a  new  trial,  we 
do  not  care  to  comment  on  this  testimony,  or  say  anything 
which  might  be  used  to  influence  the  jury  on  the  next  triaL 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Revebsed  and  bemanded. 


The  other  judges  concur. 


Ibaao  Haggik  y.  Loyisa  Hagoin. 

[FiLKD  OOTOBKB  11,  1892.] 

1.  Marriage:  Solicmnizicd  by  Un authorized  Pebson:  Yalid- 
IT7.  Where  s  marriage  is  solemnized  before  any  person  profess- 
ing to  be  a  jasttoe  of  the  peace,  minister  of  the  gospel,  or  other 
person  anthorijsed  bj  law  to  solemnize  marriages,  and  it  is  con- 
summated with  the  fall  belief,  on  the  part  of  the  persons  so 
married,  or  either  of  them,  that  thej  have  been  lawfully  Joined 
in  wedlock,  the  marriage  will  be  valid,  althongh  the  person  be* 
fore  whom  it  was  solemnized  had  no  aathority. 


36    3751 
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2.  :  License  Not  Essential  to  Validity.    A  license  to 

marry  is  bat  a  preliminary  step  in  the  proceedings.  It  takM 
the  place  of  proclamation  of  the  bans  in  a  church  as  practiced 
under  the  British  ecclesiastical  law,  and,  while  the  soiemnisa« 
tion  of  a  marriage  withoat  a  license  would  render  the  parly 
performing  the  ceremony  liable,  it  will  not  affect  the  validity 
of  the  marriage,  if  otherwise  legal. 

3.  :  Foreign  Laws:  Failure  to  Plead.    In  the  absence 

of  pleading  and  proof  to  the  contrary,  the  laws  of  another  state 
will  be  presumed  to  be  like  our  own. 

4.  Aotioii  by  Wife  Against  Husband.    On  the  facts  set  forth 

in  the  petition,  heldj  that  the  wife  could  not  recover  from  her 
husband  upon  the  cause  of  action  therein  stated,  but  that  she 
was  entitled  to  have  satisfaction  of  a  former  judgment  for  ali* 
mony  set  aside  and  the  judgment  reinstated.  Leave  given  ta 
remit  11,376  from  judgment. 

Error  to  the  district  court  for  Saline  coanty.  Tried 
below  before  Morris,  J. 

Abbott  &  Abbott^  for  plaintiff  in  error. 

H€uting%  &  McOintie,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  ii\  the  court  below  by  the  de« 
fendant  in  error  against  the  'plaintiff  in  error  to  recover 
damages,  and  on  the  trial  the  jury  returned  a  verdict  in  her 
favor  for  the  sum  of  $1,675,  upon  which  judgment  was 
rendered.  There  is  no  bill  of  exceptions,  and  the  only 
question  is  the  sufficiency  of  the  petition  to  sustain  the 
judgment.     The  petition  is  as  follows : 

''The  plaintiff  Lovisa  E.  Hnggin  complains  of  thede«. 
fendant  Isaac  Haggin  and  says,  that  on  the  22d  day  of 
June,  A.  D.  1886,  she  was,  as  the  wife  of  said  defendant, 
divorced  from  said  defendant  by  a  decree  of  district  court 
of  said  Saline  county,  Nebraska,  and  that  the  said  plaintifi 
recovered  a  judgment  of  $300,  her  alimony  against  said 
defendant,  at  the  same  time  and  in  said  court  and  that 
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thereafter,  to-wit,on  or  about  the  17th  day  of  August,  1886, 
the  said  defendant  again  proposed  marriage  to  said  plaint- 
iff and  was  accepted  by  said  plaintiff,  the  said  defendant 
telling  said  plaintiff  at  the  time  that  it  would  be  necessary 
to  go  to  the  state  of  £[ansas  to  have  the  marriage  cere- 
mony performed,  by  reason  of  having  been  divorced  in  the 
state  of  Nebraska,  and  that  plaintiff,  believing  the  story  of 
the  said  defendant,  and  relying  on  the  same,  was  induced 
to,  and  did  go  with  said  defendant  to  the  said  state  of 
Kansas  on  the  20th  day  of  August,  A.  D.  1 886 ;  and  thac 
on  the  20th  day  of  August,  A.  D.  1886,  at  the  Ameri- 
can House,  in  the  city  of  Washington,  in  the  county  of 
Washington,  in  the  state  of  Kansas,  the  said  defendant  had 
a  marriage  ceremony  performed  by  a  reputed  clergyman,  be- 
tween said  plaintiff  and  defendant,  the  said  plaiutiiF  believ- 
ing the  representations  of  said  defendant  made  at  said  time, 
that  said  marriage  was  in  accordance  with  the  laws  of  the  said 
state  of  Kansas  and  was  made  by  a  licensed  clergyman  and 
one  duly  empowered  by  the  laws  of  the  said  state  of  Kansas 
to  perform  the  said  marriage  rite,  or  ceremony,  and  that  said 
marriage  was  on  the  part  of  said  defendant  made  in  good 
faith  and  for  the  purpose  of  living  with  said  plaintiff  as 
her  husband,  yet  the  said  plaintiff  avers  that  said  marriage 
was  not  made  in  accordance  with  the  laws  of  the  state  of 
Kansas,  and  was  not  performed  by  a  licensed  clergyman, 
nor  by  any  one  else  having  authority  or  the  right  to  marry 
people,  all  of  which  said  defendant  well  knew  at  the  time, 
and  that  said  marriage  was  a  mock  or  false  marriage  cere- 
mony, arranged  and  performed  by  the  said  defendant  and 
the  said  reputed  clergyman,  who  was  a  stranger  to  said 
plaintiff,  for  the  purpose  of  basely  deceiving  said  plaintiff, 
and  to  practicefa  fraud  upon  her  and  to  induce  said  plaint- 
iff, through  the  belief  that  she  was  the  wife  of  said  defend- 
ant, to  receipt  the  aforesaid  judgment  for  alimony  in  full, 
and  to  induce  said  plaintiff  to  go  to  the  said  state  of  Kan- 
to  live,  where  said  defendant  agreed  to  ^o  and  live  with 
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the  plaintiff  as  soon  as  he  oould  arrange  his  business  in 
Nebraska. 

'^And  the  plaintiff  farther  avers,  that,  believing  that 
she  was  the  wife  of  said  defendant,  and  that  she  was  hon« 
estly  and  legally  married  to  said  defendant,  she  did,  on  the 
day  following  said  supposed  marriage,  viz.,  the  21st  day 
of  August,  A.  D.  1S86,  come  back;  to  Saline  county,  Ne- 
braska, and  lived  and  cohabited  with  the  said  defendant  as 
his  wife  and  did,  at  the  solicitation  of  said  defendant,  and 
without  value  received  and  without  receiving  any  pay  there- 
for, on  or  about  August  20,  1886,  receipt  the  judgment 
<locket  of  the  district  court  of  Saline  county,  Nebraska,  for 
the  said  $300  alimony,  and  that  at  the  solicitation  and  re- 
quest of  said  defendant,  she  went,  on  the  24th  day  of  Sep- 
tember, 1886,  to  the  said  state  of  Kansas  to  live,  where 
she  remained  without  any  means  whatever  except  what  she 
obtained  by  working  out  for  other  people,  and  being  en- 
tirely destitute  she  was  unable  to  return  to  Saline  county, 
Nebraska,  until  the  14th  day  of  November,  1887. 

^*  Plfiintiff  fhrther  avers  that  said  defendant  now  refuses 
to  acknowledge  said  plaintiff  as  his  wife,  or  to  acknowledge 
the  marriage  ceremony  as  aforesaid  as  legal  and  binding, 
and  denies  that  he  is  in  any  way  bound  to  her,  the  said 
plaintiff. 

^^And  said  plaintiff  further  avers  that  she  has,  by  reason 
of  the  fraud  practiced  upon  her  as  aforesaid,  in  said  false 
marriage,  and  by  reason  of  the  premises  herein,  been  dam- 
aged in  the  sum  of  five  thousand  dollars. 

<<  Wherefore  plaintiff  prays  judgment  against  said  de- 
fendant in  the  said  sum  of  five  thousand  dollars,  her  dam- 
ages so  as  aforesaid  sustained,  and  the  costs  of  this  suit,  and 
for  such  other  and  further  relief  as  the  natare  of  her  case 
and  equity  may  require." 

The  facts  stated  in  the  petition  tend  to  show  a  valid 
marriage.  In  the  absence  of  allegations  to  the  contrary, 
tlic  laws  of  Kansas  in  relation  to  marriage  will  be  presumed 


Voi-  35]       SEPTEMBER  TERM,  1892,  379 


Haggin  T.  H«cglD. 


to  be  the  same  as  the  laws  of  this  state.  {Moses  v.  Comdocky 
4  Neb.,  519;  Story's  Conf.  of  Laws  [7th  ed.],  sees.  637, 
€37a.)  Section  140.7  of  the  Consolidated  Statutes  provides : 
''No  marriage  solemnized  before  any  person  professing  to  be 
a  justice  of  the  peace,  or  a  minister  of  the  gospel,  shall  be 
deemed  or  adjudged  to  be  void,  nor  shall  the  validity 
thereof  be  in  any  way  affected  on  account  of  any  want  of 
jurisdiction  or  authority  in  such  supposed  justice  or  minis- 
ter; Provided,  The  marriage  be  consummated  with  a  full 
belief  on  the  part  of  the  persons  so  married,  or  either  of 
them,  that  they  have  been  lawfully  joined  in  marriage.'^ 
The  words  ''  minister  of  the  gospel ''  evidently  were  in- 
tended to  include  all  clergymen  of  every  denomination  and 
fkiih.  It  will  thus  be  seen  that  although  the  jperson  who 
performed  the  marriage  ceremony  was  not  authorized  to  do 
so,  yet  if  either  party  believed  he  was  so  authorized,  the 
marriage  will  be  valid.  And  although  a  license  is  required, 
yet  a  failure  to  procure  the  same,  although  it  may  render 
the  person  performing  the  ceremony  liable,  will  not  of  it- 
self affect  the  validity  of  the  marriage.  (2  Kent's  Comm. 
[13th  ed.],  86,  note  6;  Blackburn  v,  Cratofords,  3  Wall. 
[U.  S.],  185;   Carniichael  v.  State,  12  O.  St.,  555.) 

»In  the  case  last  cited  the  plaintiff  in  error,  who  had  a 
wife  then  living,  was  married  a  second  time.  The  second 
marriage  had  been  performed  by  a  person  who  had  no 
license  or  authority  to  perform  the  marriage  ceremony. 
The  court  sustained  a  conviction  for  bigamy  against  the 
husband.  It  is  said :  ''  The  act  of  the  general  assembly 
is  ^An  act  regulating  marriages;'  it  does  not  profess  to 
create  or  confer  a  right  to  marry,  but  only  to  regulate  the 
exercise  of  a  right,  the  existence  of  which  is  pre-supposed. 
The  consequences  of  denying  validity  and  effect  to  the  ex- 
ercise of  the  right  would  be  so  serious  that  an  intention 
to  do  so  will  not  be  inferred,  but  must  be  clearly  ex- 
pressed." 

In  Meister  v,  Moore,  96  U.  S.,  76,  it  is  said :  "A  statute 
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may  declare  that  no  marriagefl  shall  be  valid  unless  they 
are  solemnized  in  a  prescribed  manner;  but  such  an  enact- 
ment is  a  very  difl'erent  thing  from  a  law  requiring  all 
marriages  to  be  entered  into  in  the  presence  of  a  magistrate 
or  a  clergyman,  or  that  it  be  preceded  by  a  license  or 
publication  of  bans,  or  be  attested  by  witnesses.  Such 
formal  provisions  may  be  construed  as  merely  directory, 
instead  of  being  treated  as  destructive  of  a  common  law 
right  to  form  the  marriage  relation  by  words  of  present 
assent;  and  such,  we  think,  has  been  the  rule  generally 
adopted  in  ooustruing  statutes  regulating  marriage.  What* 
ever  directions  they  may  give  respecting  its  formation  or 
solemnization,  courts  have  usually  held  a  marriage  good  at 
common  law  to  be  good  notwithstanding  the  statutes,  un- 
less they  contain  express  words  of  nullity.  {CatteraU  v^ 
Sweetman,  1  Rob.  Eco.  [Eng.],  304;  Port  r.  Port,  70  111., 
484;  Campbell  v.  GuUaU,  43  Ala.,  57;  14  Am.  &  Eng. 
Encyc.  of  Law,  514.) 

The  practice  in  Great  Britain  under  the  ecclesiastical 
laws  or  rules  appears  to  be  the  announcement  in  a  particu- 
lar church  of  the  intended  marriage,  the  purpose  being  to 
give  all  persons  who  may  oppose  the  marriage  an  oppor- 
tupity  to  present  their  objections  l)efore  the  marriage  takto 
place.  (Pothier  on  Marriage,  p.  2,  C.  2;  1  Bouv.,  Law 
Diet.  [14th  ed.],  189.)  The  principal  object  is  to  prevent 
ill-advised  and  clandestine  marriages.  The  statute  require 
ing  license  is  designed  to  take  the  place  of  publication  ol 
bans,  and  the  law  as  to  both  is  directory,  and  the  failure 
to  observe  it  does  not  affect  the  validity  of  the  marriage. 
The  marriage,  therefore,  was  valid  and  the  defendant  in 
error  is  the  wife  of  the  plaintiff  in  error,  and  she  cannot 
recover  damages  for  a  void  marriage.  There  is  but  little 
doubt  that  such  an  action  may  be  maintained  by  the  party 
injured  where  by  means  of  a  pretense  of  marriage,  but 
without  validity,  the  plaintiff  below  had  sustained  wrongs 
of  the  kind  mentioned  in  the  petition. 


Vol.  35]       SEPTEMBER  TERM,  1892.  381 


T%7\oT  T.  Kearney  Coaoty. 


Second — It  is  alleged  that  by  means  of  said  marriage 
the  plaintiff  below  was  induced  to  release  the  former  judg- 
ment against  the  defendant  below  for  alimony. 

The  petition,  liberally  construed,  shows  that  this  was 
effected  through  the  false  pretenses  of  the  defendant  below. 
The  plaintiff  below,  so  far  as  appears,  is  entitled  to  judg- 
ment for  that  amount  with  interest.  The  plaintiff  below, 
therefore,  has  leave,  within  thirty  days,  to  remit  from  the 
judgment  the  sum  of  $1,375,  in  which  case  the  judgment 
will  be  affirmed ;  otherwise  the  judgment  will  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

JUDGMfiMT  ACCORDINGLY. 

The  other  judges  concur. 


35    381 
»54    543 


Frank  Taylor  et  al.  v.  Kearney  County.  S  w? 

[FiLBD  OCTOBBB  11;  1892.] 

tm  Ctounty  Treasurer:  Fkes:  Counties  Undbb  Township  Or- 
ganization. Bee.  20,  cb.  28,  Comp.  State.,  allows  the  county 
treasurer  certain  fees  **on  all  moneys  collected  by  him,"  etc 
Bee.  87,  eb.  77,  provides  that  "The  ooanty  treasarers  shall  be 
eat^fficio  county  collectors  of  taxes  within  and  for  their  respect- 
iTe  counties,  and  in  connties  under  township  organization, 
town  treasurers  shall  be  the  collectors  of  taxes  in  their  respect- 
iTO  townships,"  and  sections  89  and  90  provide  the  manner  in 
which  taxes  are  to  be  collected.  Meld^  That  the  words  *^on  all 
moneys  collected  by  him  "  (the  county  treasurer)  refer  solely  to 
such  taxes  as  he  has  collected  from  the  taxpayers,  and  that  he  is 
not  entitled  to  fees  on  moneys  paid  to  him  by  township  treasur- 
en. 

3k  The  finding  and  judgment  upon  other  matters  submitted  are 
right  and  need  not  be  reviewed  at  length. 

m 

Error  to  the  district  court  for  Kearnej  county.    Tried 
below  before  Gaslin,  J. 
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£,  F.  SmUhf  and  Leeae  &  Stewarty  for  plaiDti£Ri  in  error. 
/.  N.  Wolff,  and  St.  Clair  &  McPhedyy  ombrcu 

Maxwell,  Ch.  J. 

Tlie  plaintiff  in  error  was  treasurer  of  Kearney  oountj 
for  the  years  1884,  1885,  1886,  and  1887,  having  served 
two  terms.  During  his  first  term  the  county  was  under 
township  organization.  In  making  settlement  with  the 
county  board  a  dispute  arose  as  to  the  right  of  the  plaint- 
iff in  error  to  retain  certain  sums  as  fees,  and  the  county 
brought  this  action  to  recover  an  allied  balance.  The 
cause  was  submitted  to  the  court  on  a  stipulation  of  facts, 
as  follows: 

'^It  is  hereby  stipulated  by  the  parties  that  in  1884  the 
following  amounts  were  collected : 

Total  state  tax  collected $7,305  33 

Of  this  amount  the  treasurer  collected 7,124  43 

Paid  to  him  by  township  treasurer 180  90 

Total  county  tax 28,562  83 

Of  this  amount  he  collected 28,046  82 

By  township  treasurer 506  01 

Total  school  tax 11,829  22 

Of  this  amount  he  collected 11,536  83 

Paid  him  by  township  treasurer ..»•  292  39 

Treasurer  also  collected  for  fines 102  00 

Liquor  license k  1,000  00 

Peddler's  license 12  60 

State  school  apportionment 4,792  35 

''Also  paid  to  treasurer,  other  than  tax,  the  following 
amounts: 

County  general  fund,  from  Jensen $498  25 

County  general  fund,  from  Harding 24  45 

School  bond  fund,  village  Minden 720  00 

''And  it  is  hereby  stipulated  that  the  court  shall  find : 


1 
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''First,  the  amount  of  funds  the  treasurer  is  entitled  to 
upon  the  taxes  collected  as  above  set  forth. 

''Second — As  to  whether  the  treasurer  shall  be  entitled 
to  charge  fees  upon  the  total  amounts  collected  by  himself 
and  also  paid  to  him  by  the  township  treasurer. 

"Third — Whether  the  treasurer  is  entitled  to  charge 
fees  upon  the  moneys  paid  to  him  other  than  taxes,  and 
whether  this  should  be  included  in  the  total  amoQnt  of 
moneys  collected  by  him. 

"Fourth — Whether  the  treasurer  shall  be  entitled  to 
charge  fees  on  school  moneys,  such  as  fines,  liquor  license, 
and  peddler's  license. 

"Fifth — Whether  or  not  the  treasurer  is  entitled  to 
charge  fees  on  the  state  school  apportionment 

"Sixth — It  is  further  stipulated  and  agreed  that  the  find- 
ings of  the  court  as  to  the  amount  of  fees  the  treasurer  is 
entitled  for  the  year  1884  shall  be  the  basis  for  the  years 
1885-6-7,  and  that  the  computation  shall  be  made  upon 
such  findings,  and  a  judgment  entered  in  accordance  with 
this  stipulation,  and  in  certain  other  cause  now  pending 
involving  same  questions  and  between  same  parties,  being 
suit  on  bond  for  years  1886  and  1887.'^ 

*  *  *  "Upon  the  pleadings,  report  of  referee,  the 
evidence,  and  stipulation  the  court  finds: 

"First — That  treasurer  is  entitled  to  fees  upon  the  total 
amount  collected  by  him,  but  is  not  entitled  to  charge  fees 
on  money  paid  him  by  the  township  treasurer. 

"  Second — ^That  the  oounty  treasurer  is  not  entitled  to 
fees  upon  money  collected  by  others  and  paid  to  him,  and 
such  moneys  should  not  be  included  in  the  total  amount  of 
money  collected  by  him. 

"Third — That  the  county  treasurer  is  not  entitled  to 
fees  on  moneys  paid  to  him  received  for  liquor  licenses, 
peddler's  licenses,  fines,  forfeiture  of  recognizances,  belong- 
ing to  the  school  fund  collected  by  city  treasurers  and 
others  than  said  county  treasurer;  but  pursuant  to  provis- 


M 


384  NEBRASKA  REPORTS.  [Vol.  35 


Taylor  T.  Kearney  County. 


ions  of  section  2^  subdivision  11,  chapter  79,  Statutes  of 
Nebraska,  and  section  20,  chapter  28,  said  Statutes  of  Ne- 
braska, he  is  entitled  to  the  commission  of  one  per  cent  on 
all  school  moneys  by  him  directly  and  actually  collected 
and  not  collected  by  and  paid  over  to  him  by  others. 

"Fourth — Pursuant  to  provisions  of  section  8,  chapter 
79,  subdivision  11,  Statutes  of  Nebraska,  the  county  treas- 
urer is  not  entitled  to  fees  for  receiving  and  disbursing  the 
state  school  apportionment. 

"  The  court  finds  there  is  due  from  defendants  to  plaint- 
iff $720.98,  and  its  costs  taxed  at  $^ — ." 

The  errors  assi';rned  will  be  noticed  in  their  order. 

First — That  the  treasurer  is  not  entitled  to  fees  upon 
money  paid  to  him  by  the  township  treasurer. 

Sec.  20,  ch.  28,  Comp.  Stats.,  provides :  "  Each  county 
treasurer  shall  receive  for  his  services  the  following  fees: 
On  all  moneys  collected  by  him  for  each  fiscal  year  under 
three  thousaml  dollars,  ten  per  cent;  for  all   sums  over 
three  thousand  dollars  and  under  five  thousand   dollars, 
four  per  cent ;  on  all  sums  over  five  thousand  dollars,  two 
per  cent.     On  all  sums  collected,  percentage  shall  be  al- 
lowed but  once,  and  in  computing  the  amount  collected  for 
the  purpose  of  charging  percentage,  all  sums,  from  what- 
ever fund  derived,  shall  be  included  together,  except  the 
school  fund.     For  going  to  the  seat  of  government  to  settle 
with  the  state  treasurer  and  returning  therefrom,  a  travel- 
ing fee  of  ten  cents  per  mile,  to  be  paid  out  of  the  state 
treasury;  for  advertising  and  selling  lands  for  delinquent 
tax,  an  additional  fee  of  five  per  cent,  to  be  collected  only 
in  case  such  lands  are  actually  sold,  and  then  in  cash,  of  die 
person  buying  the  same;  but  for  all  other  cases  and  serv- 
ices the  treasurer  shall  be  paid  in  the  same  j>ro  rata  from 
the  respective  funds  collected  by  him,  whether  the  same  be 
in  money,  state,  or  county  warrants.     On  school  moneys 
by  him  collected  he  shall  receive  a  commission  of  bat  one 
per  cent ;  and  in  all  cases  where  persons  outside  of  the 
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"State  apply  to  the  treasurer  by  letter  to  pay  taxes  tlie  treas- 
urer ^is  authorized  to  chai^  a  fee  of  one  dollar  for  each 
tax  receipt  by  him  sent  to  such  person." 

Sec  87,  ch.  77,  provides:  ^*The  county  treasurers  shall 
be  ex  officio  county  collectors  of  taxes  within  and  for  their 
respective  counties,  and  in  counties  under  township  organi- 
sation town  treasurers  shall  be  the  collectors  of  taxes  in 
their  respective  townships,  and  the  treasurer  of  each  city  or 
vill^e,  not  included  within  the  limits  of  any  township, 
shall  be  the  collector  of  taxes  therein." 

Sea  89  provides:  ''No  demand  for  taxes  shall  be  neces- 
'«ary,  but  it  shall  be  the  duty  of  every  person  subject  to  tax- 
ation under  the  laws  of  the  state  to  attend  at  the  treasurer's 
office  at  the  county  seat  and  pay  his  taxes ;  Providedy  That 
in  counties  under  township  organization  the  town  collector 
shall,  as  soon  as  he  receives  the  tax  book  or  books,  call  at 
least  once  on  the  person  taxed  at  his  place  of  residence  or 
business,  if  in  town,  city,  or  village,  and  shall  demand 
payment  of  the  taxes  charged  to  him  on  his  property.  And 
if  any  person  neglect  so  to  attend  and  pay  his  personal 
taxes,  or  shall  neglect  and  refuse  after  being  called  upon 
by  the  town  collector,  until  after  the  1st  day  of  January 
next,  after  such  taxes  become  due,  the  treasurer,  either  by 
liimself  or  deputy,  or  the  sheriff  of  the  county,  when  di- 
rected by  distress  warrant  issued  by  said  treasurer  to  said 
sheriff  or  the  town  collector,  is  directed  to  levy  and  collect 
the  same,  together  with  the  penalty  and  costs  of  collection 
by  distress  and  sale  of  personal  property  belonging  to  such 
person,  in  the  manner  provided  by  law  for  the  levy  and  sale 
on  execution,  and  the  treasurer  and  town  collector  shall  be 
-entitled  to  the  same  fees  for  their  services  as  are  allowed 
by  law  for  selling  property  under  execution;  Provided, 
That  in  case  no  personal  property  of  the  delinquent  can  be 
found,  it  shall  be  the  duty  of  the  treasurer  and  town  col- 
lector, when  directed  so  to  do  by  order  of  the  board  of 
^x>unty  commissioners  or  the  board  of  supervisors,  to  oom- 
28 
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mence  suit  by  civil  action  in  the  district  court  of  said 
county  in  the  same  manner  as  other  civil  actions  are  ooai« 
mencedy  and  prosecute  the  same  to  judgment  and  collect 
tion  by  attachment,  execution,  or  garnishment,  as  the  case 
may  require,  and  that  no  property  whatever  shall  be  ex« 
empt  from  levy  and  sale  under  process  issued  on  the  judg« 
meut  obtained  in  such  action ;  and  hi  case  judgment  shall 
be  recovered,  costs  shall  follow  the  judgment  without  re* 
gard  to  the  amount  of  said  judgment;  Provided,  further^ 
That  in  case  any  person  having  personal  property  assessed, 
and  upon  which  the  taxes  are  unpaid,  shall,  in  the  opinion 
of  the  treasurer  and  town  collector,  be  about  to  remove 
out  of  the  county  or  in  any  other  manner  seek  to  put  his 
personal  property  out  of  the  reach  of  the  treasurer  or  ooU 
lector,  it  shall  be  the  duty  of  the  treasurer  and  town  coU 
lector  to  collect  such  taxes  by  distress  or  attachment,  as  the 
case  may  require,  at  any  time  after  the  tax  has  become  due, 
etc. 

Sea  90  authorizes  the  treasurer  in  certain  cases  to  dis* 
train  goods,  etc. 

Sec.  101  provides:  '^  If  any  collector  shall  fail  to  appear 
and  make  final  settlement,  or  pay  over  the  amount  in  his 
hands,  when  required  in  this  chapter,  the  county  clerk  shall 
forthwith  cause  the  bond  of  such  collector  to  be  put  in  suit, 
and  recovery  may  be  had  thereon  for  the  amount  due  from 
such  collector  as  charged  in  his  tax  list,  less  the  credits 
to  which  he  may  be  entitled  under  the  provisions  of  this 
chapter,  and  costs  of  suit.  No  act  or  settlement  by  such 
collector  after  the  commencement  of  any  such  action  shall 
avoid  his  liability  for  costs  of  such  suit.'' 

It  will  be  seen  that  the  township  treasurer  is  to  colled 
the  taxes  from  the  taxpayers  and  pay  the  same  over  to  the 
county  treasurer  at  a  certain  time,  and  in  case  he  fiiils  to 
perform  his  duty  the  county  derk — not  the  treasurer— is 
to  bring  suit  upon  his  bond.  The  words  '^ collect  taxes,'' 
as  used  in  the  statute,  mean  to  obtain  payment  of  the  same 
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from  the  taxpayers.  In  most  cases  sach  payments  will  be 
made  voluntarily,  but  the  power  to  collect  carries  with  it  the 
authority  to  use  force  in  the  manner  pointed  out  by  law  to 
obtain  payment.  The  theory  and  intention  of  the  law  are 
that  taxes  shall  be  equitably  and  fairly  distributed  so  that  no 
person  shall  be  required  to  pay  more  than  his  just  propor- 
tion and  that  every  one  who  possesses  property  shall  pay. 
The  securing  of  these  taxes  from  taxpayers,  therefore,  is  the 
collection  referred  to  in  the  statute  for  which  fees  are  to  be 
allowed.  But  it  is  said  there  was  no  provision  at  the  time 
indicated  for  the  payment  of  fees  to  township  treasurers. 
That  question  does  not  arise  in  this  case  and  need  not  be 
considered.  The  fees  allowed  the  county  treasurer  are  reg- 
ulated by  law  and  he  can  daim  nothing  as  fees  because  of 
an  allied  failure  to  provide  for  some  other  officer.  It  is 
claimed,  under  the  construction  here  given,  the  fees  of  the 
county  treasurer  would  be  so  reduced  as  to  make  the  office 
unprofitable.  The  remedy,  however,  is  with  the  legisla- 
ture and  not  the  court 

Second — ^The  finding  and  judgment  of  the  court  upon  the 
other  matters  involved  seem  to  be  right  and  need  not  be  re- 
viewed at  length.    The  judgment  is  right  and  is 

Affirmed. 
The  other  judges  concur. 


1 35  aw 

35    387 
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George  A.  Hoagland  v.  George  A.  Way  et  Aii.       1 53  130 

[FiLBD  OCTOBKB  11,  1892.] 

1.  District  Courts:  Ebbob  in  Entby  of  Dsobbb:  GoBBBcnoir 
Attxb  Tbbm.  a  district  court  has  the  power  to  correct  a  mia- 
take  in  the  record  entry  of  a  decree  at  a  term  snbseqnent  to  that 
at  which  it  was  rendered  so  as  to  make  the  same  correspond 
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to  the  decree  actaally  pronoaDced  by  the  ooart,  and  to  oon- 
form  to  the  pleadings  in  the  case. 

— :  :  Waiveb.     The  taking  of  a  stay  of  order 


IT" 

.w 


of  sale  by  the  defendant  is  not  a  waiver  of  his  right  to  apply  to 
the  district  conrt,  under  the  provisions  of  sec.  602  of  the  Code,  for 
the  correction  of  a  mistake  in  the  record  entry  of  the  decree. 

Error  to  the  district  ooart  for  Franklin  county.  Tried 
below  before  Gaslin,  J. 

Switder  &  MoIrUoshy  and  H.  Whitmore,  for  plaintiff  in 
error: 

The  trial  court  was  without  authority  to  change  the  de- 
cree at  a  subsequent  term  by  petition  filed  afler  stay  of 
execution  had  been  entered.  {Miller  v.  Hyers,  11  Neb., 
474;  Sullivan  v.  Clark,  12  Id.,  578;  Banks  r.  Hitchcocky 
20  Id.,  316.) 

E.  A.  Fletcher,  and  Jf.  A.  Hartigan,  cofitra. 

NORVAL,  J. 

The  facts  are  undisputed,  and  briefly  stated  are  these: 
W.  B.  Mendenhall,  one  of  the  defendants  in  error,  brought 
his  action  in  the  district  court  of  Franklin  county  against 
Greorge  A.  Way  and  Lydia  J.  Way,  to  foreclose  a  mort- 
gage executed  by  them,  and  covering  the  south  half  of  the 
southeast  quarter  of  section  25,  in  township  2  north,  range 
15  west;  also  lots  9  and  10  in  block  1  of  the  Academy 
addition  to  the  village  of  Franklin.  To  the  suit,  plaintiff 
in  error,  George  A.  Hoagland,  and  the  Security  State  Bank, 
K.  A.  Smith,  and  Franklin  County  Lumber  Company  were 
made  defendants.  The  Security  State  Bank  filed  an  an- 
swer and  cross-petition  praying  the  foreclosure  of  a  mort- 
gage upon  the  above  described  real  estate,  executed  by  the 
the  Ways.  George  A.  Hoagland  also  filed  an  answer  and 
cross-petition  asking  the  foreclosure  of  a  mortgage  given 
to  him  by  the  Ways  upon  said  eighty-acre  tract    The 
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cause  was  submitted  to  the  court  on  the  28th  day  of  Janu- 
ary, 1890,  upon  the  pleadings  and  evidence;  and  on  the 
same  day  the  court  entered  a  decree  of  foreclosure,  which 
gave  Mendenhall  a  prior  lien  for  $653.08,  the  Security 
State  Bank  a  second  lien  for  $159.73,  and  Hoagland  a 
third  lien  for  $824.60.  By  the  decree  the  lots,  as  well  as 
the  eighty-acre  tract,  were  ordered  to  be  sold  and  the  pro- 
ceeds of  sale  directed  to  be  brought  into  court  and  applied 
to  the  payment  of  the  liens  in  the  order  of  their  priority. 

On  the  10th  day  of  February,  1890,  the  Ways  filed 
with  the  clerk  of  the  court  a  written  request  for  a  stay  of 
the  order  of  sale.  On  May  9,  following,  the  Ways  filed  a 
petition  in  the  district  court  setting  up  that  the  decree,  as 
prepared  and  enrolled,  did  not  conform  to  the  pleadings, 
in  that  it  gave  Hoagland  a  lien  upon  said  lots  8  and  9, 
which  constituted  the  homestead  of  the  Ways,  although 
the  lots  were  not  included  in  his  mortgage,  nor  were  they 
described  in  his  cross-petition.  That  the  decree  as  signed 
and  enrolled  was  drafted,  prepared,  and  submitted  by  the 
counsel  for  Mendenhall  and  the  Security  State  Bank,  with- 
out the  same  having  been  submitted  for  amendment  or  in- 
spection to  the  counsel  of  the  Ways,  and  that  it  was  signed 
by  the  court  without  the  knowledge  of  its  conditions,  con- 
tents, operations,  and  effect,  and  praying  that  said  decree 
be  corrected  and  modified  so  as  to  confirm  to  the  pleadings 
and  proofs.  To  this  petition  all  the  parties  in  interest  ap- 
peared and  answered.  The  cause  came  on  for  hearing  at 
the  May  term  of  court  on  the  24th  day  of  June,  1890,  and 
the  court  found  that  the  decree  was  incorrect,  and  the  same 
was  modified  and  corrected  to  conform  to  the  pleadings. 
By  the  modified  decree  Hoagland  was  not  given  a  lien  upon 
said  lots  9  and  10.     This  is  assigned  for  error. 

Ample  power  is  conferred  upon  a  district  court  to  cor- 
rect or  modify  a  judgment,  at  a  term  subsequent  to  that  at 
which  it  was  rendered,  for  errors  or  mistake  of  the  clerk, 
or  for  any  irregularity  in  procuring  it  to  be  entered,  so  as 
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to  make  the  record  correspond  to  the  judgment  actually 
pronounced  by  the  court,  and  to  conform  to  the  pleadings 
in  the  case.  (Code,  sees.  602,  603,  604.)  It  ia  undisputed 
that  Hoagland'a  mortgage  did  not  cover  the  lota  above 
mentioned,  yet  by  mistake,  in  drawing  the  original  decree, 
he  was  given  a  lien  upon  these  lots,  and  they  were  ordered 
to  be  sold  and  the  proceeds  applied  in  satisfaction  of  the 
same.  A  bare  inspection  of  the  original  pleadings  is  suffi- 
cient to  show  that  such  mistake  occurred  in  preparing  the 
decree,  as  Hoagland  in  his  cross-petition  did  not  claim  a  lien 
upon  said  lots.  Under  the  statute  the  district  court  had 
jurisdiction  to  correct  or  modify  the  decree  at  a  term  of 
court  subsequent  to  that  at  which  it  was  entered.  (Oarri' 
Sim  V.  People,  6  Neb,,  274 ;  WUkina  v.  Wilkins,  26  Id.,  235 ; 
Brownlee  v.  Davidtton,  28  Id.,  785.) 

It  is  urged  that,  as  the  execution  of  the  original  decree 
was  stayed  by  the  Ways,  the  trial  court  had  no  jurisdio- 
tibn  to  afterward  change  or  modify  the  decree.  We  can- 
not adopt  this  view.  By  section  477e  of  the  Code  it  is 
provided  that  **  no  proceedings  in  error  or  appeal  shall  be 
allowed  after  such  stay  has  been  taken,"  etc.  It  is  upon 
this  provision,  and  certain  decisions  of  this  court  that 
counsel  for  plaintiff  in  error  rely.  We  are  unable  to  per- 
ceive that  the  statutory  provision  quoted  has  any  applica- 
tion to  the  case  at  bar.  The  object  and  purpose  of  its 
enactment  was  to  deprive  a  suitor  of  the  right  to  prosecute 
an  appeal  or  petition  in  error  to  reverse  the  judgment  after 
taking  a  stay.  The  Ways,  after  having  taken  the  statutory 
stay,  could  not  have  the  original  decree  reviewed  in  this 
court,  but  the  filing  of  the  request  for  a  stay  did  not  have 
the  effect  to  deprive  them  of  the  right  to  apply  to  the  dis- 
trict court,  under  the  provisions  of  section  602  of  the  Code, 
for  correction  of  the  record  entry  of  the  decree,  so  that  tbe 
same  should  conform  to  the  pleading  and  the  decree  actu- 
ally renilored.  To  so  hold  would  be  contrary  to  both  the 
letter  auil  spirit  of  the  quoted  section  of  the  statute  relating 
to  the  stay  of  executions  and  orders  of  sale. 
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The  three  cases  cited  in  the  brief  of  plaintiff  in  error  do 
not  conflict  with  the  conclusion  we  have  reached,  as  a  brief 
f}xauiination  will  disclose. 

In  the  case  of  Miller  v.  Hyers,  11  Neb.,  474,  it  appears 
that  one  Jacob  Lefever  obtained  a  decree  of  foreclosure  of 
u  mortgage  in  the  district  court  of  Cass  county  against 
Jason  G.  Miller  and  wife.  Within  the  time  fixed  by  law 
the  Millers  filed  with  the  clerk  of  the  court  a  written  re- 
quest for  a  stay.  After  the  expiration  of  the  stay  an  order 
of  sale  was  issued  and  placed  in  the  hands  of  Hyers,  as 
sheriff,  for  execution,  who  proceeded  to  advertise  the  mort- 
gaged premises  for  sale.  Miller  thereupon  commenced  an 
action  setting  up  a  defense  to  the  original  cause  of  action  in 
the  foreclosure  suit,  and  obtained  an  injunction  restraining 
Hyers  and  Lefever  from  proceeding  with  the  sale.  The 
defendants  set  up  in  their  answer  the  fact  of  the  entry  of 
the  stay  of  the  order  of  sale,  and  upon  the  hearing  the  dis- 
trict court  dissolved  the  injunction  and  dismissed  the  suit. 
On  error  to  this  court  it  was  ruled  that  by  taking  the  stay 
Miller  waived  any  error  in  the  foreclosure  suit.  In  the 
case  before  us  the  Ways  did  not  attempt  to  urge  a  defense 
to  the  original  suit  in  the  application  to  correct  the  decree. 

Banks  V.  HUchcock,  20  Neb.,  315,  was  an  appeal  from 
an  order  of  the  district  court,  denying  a  new  trial,  applied 
for  under  the  provisions  of  section  318  of  the  Code,  after 
the  applicant  had  obtained  a  stay  of  execution.  It  was 
held  that  the  taking  of  a  stay  was  a  waiver  of  the  right  to 
apply  for  a  new  trial.  Clearly  the  doctrine  announced  in 
these  two  cases  should  not  be  further  extended.  The  case 
of  SuUivan  Savings  InstUuiion  v.  Clark,  12  Neb.,  678,  was 
an  appeal  from  a  decree  of  foreclosure  of  a  mortgage.  At 
a  subsequent  term  of  the  district  court  Clark,  aft«r  filing  a 
request  for  a  stay  of  the  order  of  sale,  applied  to  the  dis- 
trict court  to  correct  the  judgment  by  allowing  him  $160 
in  addition  to  the  sum  allowed  him  in  the  decree.  It  was 
held,  and  we  think  correctly,  that  by  taking  a  stay  he 
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waived  the  right  to  have  the  decree  reviewed  on  error  or 
appeal.  We  are  of  the  opinion  that  the  district  court  did 
not  err  in  correcting  the  decree^  and  the  decision  is 

Affirmed, 
The  other  judges  concur. 


la 


Charles  A.  Carlson,  appellee,  y.  Andrew  Beck*^ 

MAN  ET  AL.,  APPELLANTS. 
[Filed  Octobbb  11, 1892.] 

1.  Bill  of  Exoeptlons:  Settlgmbnt  in  Cases  Tbied  Befobb 

Refbbeb.  It  is  the  duty  of  a  referee  to  settle  and  sign  the  bill 
of  exceptions  in  a  case  tried  before  him.  Neither  the  distriol 
jndge  nor  the  clerk  of  the  district  ooart  has  any  authority  ta 
sign  a  bill  of  exceptions  in  sach  a  case. 

2.  :  Motion  to  Quash:  Pbactice.    A  motion  to  dismiss  aa 

appeal  will  not  be  sustained  on  the  i^round  that  the  bill  of  «x« 
oeptions  attached  to  the  transcript  filed  in  this  court  was  nol 
properly  signed.  Objections  to  a  bill  of  exceptions  must  be^ 
raised  by  motion  to  quash. 

S.  Aoooun  ting:  D  EUAN  D:  Costs.  In  an  action  for  an  ar  inting, 
by  a  principal  against  his  agent,  the  defendant  in  his  answer 
denied  that  he  was 'indebted  to  plaintiff,  or  that  he  had  aqy 
moneys  or  property  belonging  to  him,  and  ayerred  that  he  bad 
accounted  for  all  matters  in  oontroTcrsy  prior  to  the  bringing  of 
the  suit,  and  also  contested  the  case  all  through  the  trial  upon 
the  theory  that  nothing  was  due  from  him.  It  was  held,  that  the 
plaintiff  was  not  required  to  prove  a  demand  for  an  accounting 
prior  to  instituting  the  suit,  in  order  to  entitle  him  to  reooTer 
costs. 


4.  :  Costs.    That  the  judgment  against  the  defendant  in  suob 

an  action  is  less  than  $200  will  not  alone  prevent  the  plaintiff 
from  recovering  his  costs,  since  a  justice  of  the  neace  has  no  ju« 
risdiction  of  that  kind  of  a  case. 

Appeal  from  the  district  court  for  Burt  county.    Heard 
below  before  Clarkson,  J. 
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Sears  &  Thomas,  for  appellantB. 
H.  H.  Bowes,  contra. 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  appellee 
against  appellants  for  an  accounting.  The  cause  was  re- 
ferred to  Robert  B.  Daley,  Esq.,  to  take  the  testimony  and 
report  the  same  to  the  court  with  his  findings  of  fact  and 
conclusion  of  law  thereon.  The  referee  found  that  appel- 
lants were  indebted  to  appellee  in  the  sum  of  $440.10.  On 
the  coming  in  of  the  report  the  appellee  filed  a  motion  to 
confirm  the  same,  and  exceptions  to  the  report  were  filed 
by  the  appellants.  Tlie  district  court  sustained  the  ex- 
ceptions as  to  certain  findings  of  the  referee,  and  modi- 
fied the  report  by  reducing  the  amount  due  from  appellants 
to  $189,  and  judgment  was  rendered  in  favor  of  the  appel- 
lee for  said  sum  and  costs.  Appellants  filed  a  motion  to 
tax  the  costs  to  appellee,  which  was  overruled  by  the  oourt^ 
and  an  exception  was  taken  to  the  ruling. 

The  appellee  moves  to  dismiss  the  appeal  because  the  bill 
of  exceptions  was  not  settled  and  allowed  by  the  referee, 
who  heard  the  cause.  An  inspection  of  the  record  shows 
that  the  bill  of  exceptions  was  never  signed  by  the  referee^ 
but  was  settled  by  both  the  district  judge  and  the  clerk  of 
the  district  court  It  has  been  frequently  held  by  this 
court  that  in  a  case  tried  before  a  referee  the  bill  of  excep- 
tions should  be  signed  by  him  and  not  by  the  judge. 
Neither  the  judge  nor  clerk  had  any  authority  to  settle  the 
bill.  {Lighi  v,  Kennard,  10  Neb.,  330;  Turner  v.  Turner, 
12  Id.,  161,  /Stofe,  ex  rd.  Dunterman,  v.  Gaslin,  30  Id., 
651.) 

The  objection  urged  against  the  bill  of  exceptions  should 
have  been  raised  by  motion  to  quash  and  not  by  motion  to 
dismiss  the  appeal.  The  failure  of  the  referee  to  sign  the 
bill  is  not  sufficient  ground  for  dismissing   the  appeal. 
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As  was  said  by  Lake^  Ch.  J.,  in  HoUenheeh  v.  TbrHruon, 
14  Neb.,  430:  '^ Although  a  bill  of  exceptions  may  possibly 
embody  all  the  grounds  on  which  a  reversal  of  the  judg- 
ment is  sought,  and  but  for  which  there  would  necessarily 
be  an  affirmance,  still  we  regard  it  as  the  better  practice, 
when  it  is  desired  to  raise  the  question  of  its  validity,  to 
do  so  by  a  motion  to  quash.  By  pursuing  this  course  we 
are  relieved  of  the  duty  of  examining  the  record  to  ascertain 
whether  it  may  not  present,  as  records  not  infrequently 
do,  other  questions  for  consideration  than  those  depending 
on  the  bill  of  exceptions.''  {Mewi^  v.  Johnson  Harvester 
Co.,  5  Neb.,  217;  Baldwin  v.  Fosa,  14  Id.,  465.)  The 
motion  to  dismiss  is  overruled. 

While  we  could  have  entirely  disregarded  the  bill  of 
exceptions  because  the  same  was  not  settled  by  the  referee, 
80  as  to  make  it  a  part  of  the  record  in  the  case,  we  have 
examined  the  testimony  contained  in  the  bill,  for  the  pur- 
pose of  ascertaining  whether  it  sustains  the  judgment 
Wliile  the  evidence  relating  to  some  of  the  items  involved 
in  the  accounting  is  conflicting,  that  introduced  by  the 
appellee,  we  are  convinced,  is  ample  to  support  the  findings 
of  the  referee  as  modified  by  the  court  below. 

The  only  question  yet  remaining  to  be  considered  by  us 
is,  Who  should  pay  the  costs  of  the  action?  Appellants 
insist  that  they  should  not,  for  two  reasons:  First,  no  de- 
mand was  made  by  appellee  for  an  accounting  before  he 
instituted  the  suit;  second,  the  amount  of  the  recovery  is 
less  than  $200.  The  rule  is  that  an  agent  ordinarily  will 
not  be  charged  with  the  costs  and  expenses  of  a  suit 
brought  by  the  principal  for  an  accounting  where  no  de- 
mand therefor  has  been  made  upon  the  agent  before  the 
bringing  of  the  action.  In  this  case  appellee  introduced 
evidence  tending  to  show  that  appellants,  prior  to  the 
bringing  of  the  suit,  were  called  upon  for  an  accounting 
and  settlement,  and  that  the  request  was  not  complied  with. 
Besides,  appellants,  in  their  amended  answer,  deny  that  they 


J 
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were  indebted  to  the  appellee  in  any  sum  whatever,  or  that 
they  have  any  money,  notes,  or  property  of  any  kind  be- 
longing to  hiniy  but  aver  that  they  have  accounted  to  him 
at  different  times,  for  all  the  matters  in  controversy,  just 
preceding  the  bringing  of  this  suit.  The  record  also 
shows  that  appellants  contested  the  case  all  through  the 
trial  on  the  theory  that  nothing  was  due  from  them  to  ap- 
pellee. Such  being  the  condition  of  the  answer,  and  the 
attitude  of  appellants  on  the  trial,  it  was  unnecessary  to 
prove  that  a  request  for  an  accounting  was  made,  for  it 
is  obvious  if  such  a  demand  had  been  made,  it  would  not 
have  been  complied  with.  The  law  does  not  require  the 
performance  of  a  useless  act.  Had  the  appellants  desired 
to  be  relieved  of  the  payment  of  costs,  they  should  have 
shown  a  willingness  by  their  pleading,  and  upon  the  trial, 
to  render  a  full  and  complete  account  of  their  transactions 
with  the  appellee. 

There  is  no  merit  in  the  second  ground  urged  by  appel- 
lants why  they  should  not  be  charged  with  the  costs  of 
this  case.  The  fact  that  the  judgment  was  less  than  $200 
18  no  valid  reason  why  appellee  should  not  recover  his 
costs.  This  being  an  action  for  an  accounting  growing 
oat  of  fiduciary  relations,  a  justice  of  the  peace  had  no 
jurisdiction  of  the  case.  The  district  courts  alone  have 
original  jurisdiction  of  this  kind  of  an  action,  therefore  the 
party  who  shall  pay  the  costs  is  not  determined  by  the 
amount  of  the  recovery.  The  judgment  of  the  district 
court  is 

Affibmed. 
The  other  judges  concur. 
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W.  8.  Weir  v.  8.  J.  Anthony. 

[Filed  Octobbb  11, 1892.] 

Oontraot  of  Guaranty:  Abstgnmbnt:  Bight  of  AraioNn  to 
Maiktaik  Action.  Under  the  statute  of  this  state,  a  oontract 
of  guaranty  is  assignable,  and  the  assignee  may  maintain  an 
action  thereon  in  his  own  name. 

Error  to  the  district  court  for  Clay  county.  Tried  be- 
low before  MoRRiSy  J. 

Prickett  &  Pope^  for  plaintiff  in  error,  cited,  as  to  right 
of  assignee  to  sue  on  oontract  of  guaranty  in  bis  own 
name:  Graig  v.  Parkia,  40  N.  Y.,  181 ;  Stillman  v, Northrupf 
17  N.  E.  Rep.  [N.  Y.],  379;  WcUdron  v.  Hoi-ring,  28 
Mich.,  493 ;  Bank  v.  Ckirpenler^  41  la.,  618. 

X  L,  Epperson,  and  Charles  H.  Eppa'son,  contra^  cited: 
Brandt,  Suretyship,  sees.  35, 36,  97 ;  3  Kent,  Coram.,  183;  2 
Parsons,  Contracts,  3;  9  Am.  &  Eng.  Enc.  Law,  76;  1 
Bouv.,  Law  Die,  645 ;  4Lawson,  Rights,  Remedies,  &  Pr., 
2737 ;  2  Daniels,  Neg.  Inst,  sec.  1774;  Story,  Prom.  Notes, 
sec.  484;  Smith  v.  Dickinson,  6  Humph.  [Tenn.],  261; 
Smith  V,  Star7*y  4  Hun  [N.  Y.],  123;  Watson  v.  McLaren, 
19  Wend.  [N.  Y.],  559;  WaUh  v.  Bailie,  10  Johns.  [N. 
Y.],  80;  Bank  v.  Brady,  3  McLean  [U.  S.],  269;  Mdlen 
V.  Whipple,  1  Gray  [Mass.],  317;  Oolbum  v.  PhiUips,  13 
Id.,  69;  B/ymire  v.  BoisUe,  6  Watts  [Pa.],  182;  Fortune 
V.  Brazier,  10  Ala.,  793;  Grant  v,  Naylor,  4  Cranch  [U. 
8.],  224 ;  McDoal  v.  Yeomans,  8  Watts  [Pa.],  361 ;  Ekd 
V.  Snevily,  3  Watts  &  S.  [Pa.],  272 ;  Ten  Eyck  v.  Brotan, 
4  Chand.  [Wis.],  151;  Sanford  v.  Norton,  14  Vt,  233. 

NORVAL,  J. 

This  action  was  brought  by  W.  S.  Weir  against  8.  J. 
Anthony  in  the  county  court  of  Clay  county,  upon  a  writ- 
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ten  contract  of  guaranty  made  by  the  defendant  to  recover 
the  amoant  of  three  certain  promissory  notes  executed  by 
one  William  Watson,  payable  to  the  order  of  the  Weir 
Plow  Company,  and  transferred  to  the  plaintiff. 

The  petition  alleges,  substantially,  that  William  Wat- 
son, on  the  7th  day  of  September,  1886,  executed  and  de- 
livered to  the  Weir  Plow  Company  his  three  promissory 
notes  of  that  date,  payable  to  its  order;  two  for  the  sum 
of  1132.41  each,  with  ten  per  cent  interest  from  Novem- 
ber 1, 1886,  due  December  15, 1886,  and  January  K,  1887, 
resjiectively,  and  the  other  note  for  the  sum  of  $166.10, 
payable  November  1,  1887,  with  interest  at  teu  per  cent 
from  June  1,  1887;  that  no  payments  have  been  made 
upon  said  notes,  except  the  sum  of  |26  on  January  12, 1887, 
$5  on  January  29,  1887,  aud  (53.95  on  June  24,  1887. 
The  |)etition  further  alleges:  ^'That  said  notes  were  given 
for  goods  bought  of  said  Weir  Plow  Company  by  Wm. 
Watson  subsequent  to  the  20th  day  of  January,  1886,  and 
during  that  year ;  that  on  the  said  20th  day  of  January, 
1886,  said  defendant  executed  and  delivered  to  plaintiff 
his  special  promise  in  writing  to  answer  for  the  debt  of 
said  Wm.  Watson,  as  evidenced  by  the  above  promissory 

notes,  in  words  and  figures  as  follows: 

« 

" ' GUARANTY. 

*"In  consideration  of  the  credit  which  Weir  Plow  Com- 
pany may  extend  to  Wm.  Watson,  of  Fairfield,  Neb.,  upon 
the  within  contract,  and  of  one  dollar  to  me  in  hand  paid 
by  said  Weir  Plow  Company,  the  receipt  whereof  is 
hereby  acknowledged,  I  hereby  guarantee  to  said  Weir 
Plow  Company  the  complete  fulfillment  of  said  contract 
upon  the  part  of  said  Wm.  Watson,  and  payment  at  ma- 
turity of  all  notes  and  accounts  made  by  said  Wm.  Watson 
in  pursuance  of  said  contract,  including  also  payment  of 
all  goods  that  said  Wm.  Watson  may  order  of  said  Weir 
Plow  Company  subsequent  to  this  date  and  during  the 
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year  1886.  I  further  guarantee  payment  to  said  Weir 
Plow  Company  of  all  notes  at  maturity  that  may  be  taken 
by  them  in  full  or  part  payment  of  the  indebtedness  of 
said  Wm.  Watson,  under  this  contract,  and  also  payment 
of  all  notes  taken  by  them  in  payment  of  any  indebtedness 
of  said  Wm.  Watson  to  said  Weir  Plow  Company  for  im- 
plements ordered  by  him  subsequent  to  this  date  and  dar- 
ing the  year  1886,  whether  said  notes  are  the  notes  of 
Wm.  Watson  or  other  persons.  I  hereby  waive  all  notices 
to  me,  as  guarantor,  of  default  in  payment  of  any  of  said 
notes  or  accounts.  (Signed)  S.  J.  Anthont.' 

''The  plaintiff  alleges  that  in  consideration  of  said 
guarantee,  and  relying  upon  the  same,  the  Weir  Plow 
Company  afterwards  sold  said  Wm.  Watson  implements 
as  per  bills  hereto  attached  marked  Exhibits  'A,'  '  B,' 
and  'C,'  and  on  September  7,  1886,  took  said  Wm.  Wat- 
son's notes,  as  above  mentioned,  for  balance  due  for  said 
goods  and  implements  so  sold  and  delivered  on  the  fSsuth 
and  credit  of  the  said  guarantee  of  defendant.  When  said 
notes  became  due  they  were  duly  presented  for  payment  to 
Wm.  Watson  and  refused,  except  as  above  set  forth,  and 
Mr.  S.  J.  Anthony,  the  defendant,  was  then  promptly  re- 
quested to  pay  the  same.  No  part  of  said  notes  have  been 
paid  and  there  is  now  due  from  the  defendant  to  the 
plaintiff  the  sum  of  $600. 

''The  plaintiff  further  alleges  that  on  the  —day  of 

f  188-,  the  said  Weir  Plow  Company,  for  valuable 

consideration,  duly  transferred  and  delbvered  to  the  plaint- 
iff the  above  mentioned  promissory  notes  and  guaranty  as 
follows : 

*' '  Without  recourse  pay  to  the  order  of  W.  S.  Weir. 

"'Weir  Plow  Company, 
"'Per  W.  M.  GoLBROTH, 

To  the  petition  the  defendant  filed  a  demurrer,  alleging 
two  grounds : 
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First — That  the  plaintiff  had  no  legal  capacity  to  sue. 

Second — That  the  petition  does  not  state  facts  safBcient 
to  constitute  a  cause  ot  action. 

The  demurrer  was  sustained  by  the  county  court  and- the 
action  dismissed.  Plaintiff  prosecuted  a.  petition  in  error 
to  the  district  court^  where  the  decision  of  the  county 
court  was  affirmed. 

The  only  point  presented  for  the  consideration  of  this 
court  is  this:  Is  the  contract  of  guaranty  set  out  in  the 
petition  assignable,  so  as  to  vest  the  right  to  bring  the 
action  thereon  in  the  name  of  the  assignee  ? 

It  is  argued  by  counsel  for  defendant  that,  as  the  guar* 
anty  sued  on  was  made  to  the  Weir  Plow  Company,  the 
contract  was  personal  to  the  party  to  whom  it  was  made^ 
and  therefore  it  was  neither  negotiable  nor  assignable.  At 
common  law,  a  contract  of  guaranty  could  not  be  assigned 
so  as  to  enable  the  assignee  to  enforce  the  same  in  his  own 
name.  But  under  our  statute  this  rule  is  changed.  Sec- 
tions 29  and  30  of  the  Ck)de  of  Civil  Procedure  are  aa 
follows : 

''See  29.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest/'  etc. 

"  Sec.  30.  The  assignee  of  a  thing  in  action  may  main- 
tain an  action  thereon  in  his  own  name  and  behalf  with- 
out the  name  of  the  assignor.^' 

Under  these  provisions,  where  a  contract  of  guaranty  is 
transferred  by  alsignment,  the  assignee  is  vested  with 
power  to  sue  and  recover  upon  it  in  his  own  name. 
Plaintiff  is  the  real  party  in  interest  and  is  the  proper  and 
only  party  who  can  maintain  the  suit  {MUlg  v.  Murry, 
1  Neb.,  327;  Hoagland  v.  Van  Etten,  23  Id.,  462;  Firgi 
Nail,  Bank  of  Dubuque  r.  Carpenter,  41  la.,  518 ;  Lemmon 
V.  Strong,  59  Conn.,  448;  Oaigv.  Parhis,  40  N.  Y.,  181; 
Stilfman  v.  North^p,  109  Id.,  473;  Everaon  v.  Oere,  122 
Id.,  290 ;   Waldron  v.  Harring,  28  Mich.,  493.) 

The  authorities  cited  by  counsel  for  defendant  are  not 
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applicable,  for  the  reason  that  they  are  from  states  having 
statutes  unlike  ours  and  where  the  common  law  rule  as  to 
the  assignability  of  a  contract  of  guaranty  prevails.  It 
follows  that  the  demurrer  to  the  petition  should  have  been 
overruled.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


HoBEBT  Hendreschke  v.  Harvard  High  School 

District. 

[Filed  Octobeb  11, 1893.] 

1.  Special  Tribunal:  Jubtsdictiok  Exclusivs.  Whenastftt- 
nte  upon  a  particalar  sabject  has  provided  a  special  tribunal  fiw 
the  d^termiDation  of  qaeations  pertaining  to  anch  subject,  tbe 
Jurisdiction  of  such  tribunal  is  ezclasive,  unless  otherwise  sz* 
pressed  or  clearly  implied  from  the  act 

12.  County  Superintendent:  Jurisdiction:  School  Distbicts. 
The  county  superintendent  in  this  state  has  exclusive  oripnal 
Jurisdiction  in  all  matters  pertaining  to  the  division  of  ooontisi 
into  school  districts. 

Error  to  the  district  court  for  Clay  county.    Tried  be- 
low before  Morris,  J. 


Thomas  H.  MaUer$,  for  plaintiff  in  error. 
Leslie  O.  Hard,  and  T»  A.  Barbour,  oontra. 

Post,  J. 

The  only  question  presented  by  the  record  in  this  case 
is  that  of  the  original  jurisdiction  of  the  district  court  ai 
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a  court  of  equity  to  create  new  school  districts^  or  by  de- 
cree to  change  the  boundaries  of  existing  ones.  The  dis- 
trict court  resolved  this  question  against  the  plaintiff  in 
error  by  an  order  sustaining  a  demurrer  to  his  petition. 
We  fully  agree  with  the  district  court  that  under  the  pro- 
visions of  our  school  law,  section  4,  subdivision  1,  chap- 
ter 79,  Compiled  Statutes,  the  county  superintendent  of 
schools  has  exclusive  original  jurisdiction  of  all  matters 
pertaining  to  the  division  of  counties  into  school  districts. 
The  rule  is  well  settled  that  where  a  statute  upon  a  par- 
ticular subject  has  provided  a  special  tribunal  for  the 
determination  of  questions  pertaining  to  that  subject,  the 
jurisdiction  thus  conferred  is  exclusive,  unless  otherwise 
expressed  or  clearly  manifested.  (Hawes,  Jurisdiction,  36; 
MacUci  V,  Davenport,  17  la.,  3^9;  Dodson  v,  ScraggSy 
47  Mo.,  285.)  Such  in  effect  has  been  the  holding  of  this 
wurt.  (State  v.  Palmer,  18  Neb.,  644;  StaJU  v.  C,  8t.  P., 
M.  &  O.  R  Co.,  19  Id.,  476;  Cowles  v.  School  District,  23 
Id.,  655 ;  State  o.  Clary,  25  Id.,  403.)  ,Tl\e  judgment  of 
the  district  court  is 

Affikmed. 


The  other  judges  concur. 


86  «a 

89    «6 

35    401 
44    5fl6 

State  of  Nebraska,  ex  rel.  Custer  County  Aori-         35  fSi 

CULTURAL  Society  and  Live  Stock  ExcHA^•QE,  v,         S  iS 

'  00  00S9 

John  Robinson  et  al.  ["Slwl 

U59    3 
/  110 

[Filed  October  11, 1892.]  p^~! 

KeO   429 

!•  Ck>n8titution :  Laws  :  Title  of  Act.  The  proyidon  of  seo- 
tion  11,  Article  3,  of  the  constitation,  that  "  No  bill  shall  con- 
tain more  than  one  nabject,  and  the  same  shall  be  clearlj  ex- 
pressed in  its  title,''  has  no  application  to  laws  in  force  at  the 
time  of  the  adoption  thereof. 

29 


402  KEBRASKA  REPORTS.  [Vol.  35 


Bute  T.  Robinton. 


:  Sp£CIAL  Legislation:  Aouicultuual  Socikties.    The 

provisioD  of  section  12,  chapter  2,  Compiled  Statate^,  entUIecl 
"Agricnltore/'  for  the  payment  to  agricaltnral  Hocteties  oomplj'^ 
ing  with  the  proTisions  thereof,  of  m  sntn  equal  to  three  ctnU 
for  each  inhabitant  from  the  ooantj  general  fond  of  the  my« 
oral  couutiea,  does  not  conflict  with  the  provisions  of  section  15^ 
article  3,  of  the  constitation. 


3.  :  Legislative  PowEB.  The  legislature  has  aathorityonder 

the  conRlitntion  to  determine  what  purposes  are  matters  of  pnb^ 
lie  concern,  so  as  to  render  taxation  therefor  admissible. 

4.  Agricultural  Societies :  Defined.   Agricaltnral  societies  are^ 

not  corporations  within  the  ordinary  meaning  of  the  term,  bnt 
rather  agencies  adopted  by  the  state  for  the  parpoae  of  promoting 
the  interests  of  agricnltnre  and  manufactnring. 

6.  :  Aid  by  Taxation:  Mandamus  to  County  Board.    Ii* 

a  mandamus  proceeding  to  compel  the  board  of  snpervisom  to  in* 
elude  in  the  estimate  of  Expenses  fur  the  current  year  the  amount 
payable  to  an  agricnltaral  society  by  provision  of  statute,  tbc^ 
fact  that  another  society  in  the  same  county  has  complied  with 
the  conditions  necessary  to  entitle  it  to  demand  payment  from 
the  county  is  no  delense  where  it  does  not  appear  that  such  so* 
ciety  is  making  any  claim  upon  the  oq^nty  for  funds  under  the^ 
provisions  df  tfie  statute. 

Origi.val  application  for  mandamua, 

J.  8.  Klrkpatrick,  and  Sullivan  A  Gutiersony  for  relator. 

E.  P.  Campbell,  County  Attorney,  contra. 

Post,  J. 

This  is  an  original  application  for  a  writ  of  mandamua 
to  compel  the  respondents,  who  comprise  the  board  of  super^ 
visors  of  Custer  county,  to  include  in  their  estimate  of  ex- 
penses for  the  year  1892  an  amount  sufficient  to  pay  to 
the  relator  three  cents  for  each  inhabitant  of  said  county 
for  the  years  1891  and  1892  in  acoordanoe  with  the  pro* 
visions  of  section  12,  chapter  2,  Compiled  Statutes,  entitled 
"Agriculture."  It  appears  from  the  allegations  of  the  pe- 
tition, none  of  which  are  denied,  that  the  relator  is  an  agri« 
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cultaral  society  duly  and  legally  organized  in  conformity 
with  the  statute  in  question,  and  that  it  has  complied  with 
all  the  requirements  of  law  to  entitle  it  to  demand  from 
the  connty  the  sum  of  money  provided  for  by  the  section 
above  referred. to.  The  first  objection  raised  by  the  re- 
spondents is  that  the  law  is  unconstitutional  for  the  rea- 
son that  the  title  of  the  original  act  is  not  sufficiently  com- 
prehensive to  include  the  section  under  consideration, 
which  provides  for  payment  out  of  the  county  general 
fund  to  county  agricultural  societies  complying  with  the 
requirement  thereof,  a  sum  in  each  year  equal  to  three  cents 
for  each  inhabitant  of  the  several  counties.  The  act  in 
question  was  passed  by  the  territorial  legislature  in  the 
year  1866  and  at  the  time  of  its  passage  contained  the 
features  which  it  is  now  claimed  render  it  unconstitutional 
and  void.  Although  it  has  been  amended  frequently  it  is 
conceded  that  the  amendments  are  not  material  to  the  ques- 
tions raised  and  need  not  for  that  reason  be  noticed.  The 
provisions  of  the  constitution  with  reference  to  titles  of 
acts  have  no  application  to  laws  then  existing.  It  was  ex- 
pressly provided  by  the  constitution  of  18C6,  section  1, 
article  11,  that  laws  then  in  force  should  remain  in  force  un- 
til repealed  or  amended  by  the  legislature,  and  the  same 
provision  is  found  in  section  1,  article  16,  of  our  present 
constitution. 

Second — It  is  urged  as  an  objection  to  the  law  that  it 
contravenes  section  15,  article  3,  of  the  constitution,  which 
provides  that  '^The  legislature  shall  not  pass  local  or 
special  laws  *  *  *  granting  to  any  corporation,  asso- 
ciation, or  individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever."  We  are  unable  to  per- 
ceive wherein  the  law  is  susceptible  of  such  a  construction. 
The  limitation  contained  in  the  above  section  of  the  con- 
stitution was  evidently  intended  as  a  remedy  for  the  evil 
of  special  legislation  and  cannot  by  any  reasonable  or  nat- 
ural construction  be  held  to  apply  to  the  act  under  eonsid- 
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eration.  It  has  been  frequently  held  by  this  court  that  a 
law  which  is  general  and  uniform  throughout  the  state,  and 
operates  alike  upon  all  persons  or  localities  which  come 
within  the  relations  and  circumstances  provided  for,  is 
not  objectionable  to  the  constitution  or  wanting  in  uni- 
formity. {State  V.  Berka,  20  Neb.,  375 ;  Lanca^er  Co.  v, 
Trimbley  33  Id.,  121.)  The  act  in  question  is  certainly 
uniform  in  its  operation,  and  applicable  alike  to  all  counties 
in  the  state,  and  is  in  no  sense  a  special  law  within  the 
meaning  of  the  constitution. 

Third — As  a  general  rule,  under  the  constitution  the 
legislature  is  invested  with  authority  to  determine  what 
purposes  are  matters  of  public  concern,  so  as  to  render  tax- 
ation admissible.  (Cooley,  Taxation,  103.) 

There  has  been  no  reason  suggested  in  the  argument,  and 
none  occurs  to  us,  for  excluding  agricultural  and  horticult- 
ural exhibitions  from  the  list  of  public  enterprises  for 
which  taxes  may  be  imposed.  It  is  provided  by  section 
13  of  the  act  that  premiums  shall  be  awarded  for  im- 
provement of  the  soil,  crops,  tillage,  manures,  implements^ 
stock,  articles  of  domestic  industry,  and  such  other  articles, 
productions,  and  improvements  as  they  (the  society)  may 
deem  proper,  and  best  calculated  to  promote  the  agricultu- 
ral and  manufacturing  interests  of  the  county  and  state. 
Agricultural  societies  are  not  corporations  in  the  ordinary 
sense  of  the  term,  but  rather  agencies  of  the  state  created 
for  the  purpose  of  assisting  in  promoting  our  most  impor- 
tant industry.  Among  the  general  purposes  for  which  taxes 
are  imposed,  Adam  Smith  enumerates:  1.  Public  works 
and  institutions  for  &cilitating  the  commerce  of  society. 
2.  Institutions  for  the  education  of  youth.  3.  Institutions 
for  the  instruction  of  people  of  all  ages.  Doctor  Way- 
land,  in  his  work  on  the  same  subject,  includes  among  the 
purposes  for  which  public  funds  may  be  expended,  expenses 
for  maintainfng  education,  which  he  classifies  as  common 
and  scientific  (See  also  Cooley  on  Taxation,  106  and  107, 
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and  cases  cited.)  The  purpose  for  which  the  money  is  ap- 
propriated isy  when  viewed  in  the  light  of  authority,  clearly 
one  of  public  utility^  and,  therefore,  permissible  under  the 
constitution. 

Fourth — A  further  objection  to  the  writ  is  raised  in  the 
answer,  viz.,  that  another  society,  to-wit,  The  Callaway  Ag- 
ricultural Society,  is  also  duly  organized  and  has  complied 
with  all  the  requirements  of  statute  to  entitle  it  to  demand 
payment  of  the  money  provided  by  law.  There  is  no 
merit  in  this  contention,  since  it  does  not  appear  that  the 
Callaway  Agricultural  Society  held  an  exhibition  in  either 
of  the  years  in  question,  or  that  it  makes  any  claim  to 
contribution  from  the  treasury  of  the  county.  It  is  admit- 
ted that  the  amount  due  relator  for  the  year  1891,  was  in- 
cluded in  the  estimate  for  that  year,  but  that  respondents 
refused  to  allow  the  claim  or  draw  a  warrant  therefor.  It 
is  further  admitted  that  the  general  fund  levy  for  the  year 
1891  has  been  exhausted  in  the  payment  of  other  legiti- 
mate expenses  of  the  county,  and  that  relator's  claim  for 
that  year  must  be  paid  out  of  the  levy  for  subsequent 
years.  That  claim  is  a  valid  and  subsisting  indebtedness 
of  the  county  and  should  have  been  included  in  the  esti- 
mate for  1892,  together  with  the  amount  payable  to  relator 
in  that  year.  The  relator  is  entitled  to  the  relief  sought^ 
and  a  peremptory  writ  of  mandamus  ia 

Allowed. 

The  other  judges  concur. 
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f£rdinand  streitzy  appellant^  v.  a.  j.  frederick 

Hartman  et  al.,  appellees. 

[FiLBD  OCTOBEB  13,  1892.] 

!•  Cumbering  Beoord :  Gostb.  Where  anDeoeaearj  pftpen  Me 
included  in  the  transcript,  as  the  original  petition  where  there 
Is  an  amended  one,  the  saminons  and  return  to  the  same,  to- 
gether with  motions  and  demurrers  to  the  petition  where  no 
point  is  made  npon  snch  pleadings  or  papers,  the  ooats  of  the 
same  will  be  taxed  to  the  partj  at  fault. 

2.  Trusts :  Rights  of  Tbustbk.  The  members  of  an  association 
joined  together  and  parchased  a  tract  of  land  near  O.,  the  title 
being  taken  in  the  name  of  a  trustee.  The  land  was  platted  into 
eighty- four  lots,  seven  acres  being  reaerred  for  the  trustee.  One 
lot  was  given  to  J.  B.  for  aerrices,  and  the  other  lots  were  con- 
veyed to  the  several  shareholders,  who  each  received  his  deed  in 
full  satisfaction  of  the  trust,  ffddt  That  a  grantee  from  a  share- 
holder could  not  open  up  the  trust  and  require  the  trustee  to 
account  and  convey  to  him  land  not  included  in  his  purchase, 
and  that  there  was  no  equity  in  his  petition. 

3. :  Laches:   Enforcement  of  Stale  Claims.    It  is  not 

the  policy  of  the  law  to  enforce  stale  claims  which  are  asserted 
after  the  witnesses  are  dispersed  or  dead. 

4.  Statute  of  LimitationB.  The  action  is  barred  by  the  statute 
of  limitations. 

Appeal  from  the  districfc  court  for  Douglas  countj. 
Heard  below  before  Wakeley,  J. 

Swilzler  &  Molntoah,  for  appellant. 

Edward  W.   Simercd,    Mahoney^    Minahan   A   Smtfthf 
Oongdon,  Clarkson  &  Hunt,  and  A.  J,  PoppleUm,  corUra, 

Maxwell,  Ch.  J. 

It  is  alleged  in  the  petition,  in  substance,  that  on  the 
10th  day  of  May,  1857,  there  was  organized  at  Dubuque, 
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Iowa,  an  association  known  as  the  Homestead  Society,  for 
the  purpose  of  procuring  for  the  members  thereof  a  quan- 
tity of  real  estate  at  or  near  Omaha;  that  in  pursuance  of 
the  purpose  of  the  organization,  forty  acres  of  land  were 
purchased  and  the  title  to  the  same  taken  in  the  name  of 
John  George  Hartman^  trustee  for  the  several  share- 
holders; that  Hartman  took  immediate  possession  of  the 
land  and  laid  the  same  out  as  an  addition  to  Omaha;  and 
«  plat  of  said  addition  was  duly  iSled  in  the  county  clerk's 
office;  that  said  addition  was  divided  into  eighty-four  lots, 
which  were  to  be  given  to  the  members  of  said  association 
according  to  the  interest  or  share  of  each  member;  that 
by  the  terms  of  the  articles  of  association  each  member 
was  entitled  to  recover  one  full  lot  and  a  fraction  of  a  lot 
for  each  fraction  of  a  share  possessed  by  him ;  that  there 
was  a  mistake  in  surveying  and  platting  said  ground,  by 
reason  of  which  the  point  of  beginning  the  survey  was 
placed  thirty-five  feet  north  and  seventeen  and  one-half 
feet  east  of  the  actual  comer,  hence  on  the  opposite  side  of 
the  tract,  the  survey  overlapped  upon  lands  owned  by 
others  from  seventeen  and  one-half  to  thirty-five  feet; 
that  by  reason  of  said  mistake  there  still  remains,  unappro- 
priated, a  strip  of  ground  (giving  boundaries)  about  980 
feet  in  length  by  thirty-five  in  width;  that  no  part  of 
aaid  strip  has  been  conveyed  by  Hartman  as  trustee;  that 
the  plaintiff  owns  lots  1,  2,  3,  4,  and  23  in  said  addition ; 
that  certain  lots  named  border  on  the  overlap,  and  hence 
are  short  from  seventeen  and  one-half  to  thirty-five  feet 
in  length,  and  the  plaintiff  asks  to  be  compensated  for  said 
deficiency  out  of  the  unappropriated  strip  above  referred 
to;  that  the  last  named  lots  were  conveyed  to  the  original 
shareholders  as  full  lots,  but  by  said  mistake  the  grantees 
did  not  obtain  their  full  share;  that  the  plaintiff  has  suo- 
oeeded  to  the  rights  of  said  grantees. 

The  plaintiff  then  sets  out  what  he  claims  to  be  the  in- 
terest of  some  of  the  lot-owners  and  says:  *^That  by  reason 
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of  the  shortage  in  the  lots  as  above  set  forth  there  has 
been  an  inequitable  distribution  of  said  property;  that 
whereas  nearly  all  of  the  original  shareholders  have 
received  full  lots,  this  plaintiff  and  those  under  whom  he 
claims  received  only  fractions  thereof  as  above  stated,  and 
consequently  he  has  been  greatly  damaged  in  his  said 
rights,  which  he  alleges  should  be  made  good  out  of  the 
unused  and  unsold  strip  referred  to  above. 

^'  The  plaintiff  prays  the  court  that  an  accounting  may 
be  had  of  the  amount  of  land  due  him  by  virtue  of  the 
facts  as  hereinbefore  stated  and  set  forth,  and  that  when- 
ever the  same  is  ascertained,  the  said  trustee  be  decreed 
to  convey  to  him  as  much  of  said  strip  of  land  as  would 
reimburse  him  for  said  loss  and  shortage;  that  his  title  to 
the  same  be  quieted  as  against  the  other  defendants  and 
their  succe&<ors  or  grantees,  and  for  such  further  relief  aa 
in  equity  may  seem  just  and  proper/' 

The  defendant  John  G.  Hartman,  is  dead,  but  the 
action  proceeded  against  his  sons,  who  answered,  in  sub^ 
stance,  that  they  admit  the  organization  of  the  association, 
the  trust  character  of  the  land  purchased,  and  allege  that 
the  land  was  divided  into  eighty-four  lots  and  conveyancea 
duly  made  to  the  several  shareholders,  eighty-three  in 
number,  and  the  eighty-fourth  lot  was  conveyed  to  William 
Banner  for  services  rendered  the  association ;  that  the  strip 
of  land  in  controversy  is  not  in  their  possession,  bat  ia 
possessed  by  other  parties  who  have,  acquired  a  title  by 
adverse  possession ;  that  seven  acres  of  the  land  were  do* 
Dated  to  John  G.  Hartman  for  his  services  in  the  dis« 
charge  of  the  trust;  that  the  plaintiff  was  not  a  cestui  que 
trust  of  said  Hartman  and  has  no  claim  upon  him  whai< 
ever;  that  three  of  the  shareholders  have  not  come  for* 
ward  to  claim  a  share  in  said  land;  that  each  grantee 
under  whom  the  plaintiff  claims  title  "took  said  lots  from 
the  trustee  in  full  of  all  claims  and  demands  which  he  had 
against    said    trustee  (Ilartuian),  and   that   therefore  no 
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trust  relation  existed  between  said  trustee  and  any  of  hia 
said  grantees.''  There  is  also  the  defense  of  adverse  pos- 
session for  more  than  ten  years. 

It  is  unnecessary  to  set  out  the  substanoe  of  the  other 
pleadings. 

On  the  trial  of  the  cause  the  court  found  that,  as  to  the 
Hartmans,  the  amended  petition  fails  to  show  any  equity 
in  behalf  of  the  plaintiff,  and  as  to  the  other  defendants 
fails  to  state  a  cause  of  action.  The  court  therefore  found 
the  issaes  in  favor  of  the  defendants  and  dismissed  the 
action. 

In  the  record  we  find  the  original  petition,  although  no 
point  is  made  on  it.  There  is  also  the  summons  and  re- 
tarn,  although  the  defendants  appeared  in  the  case.  Then 
there  is  an  amended  petition,  etc  These  unnecessary 
papers  tend  to  incumber  the  record  and  consume  the  time 
of  the  court,  as  in  order  to  ascertain  what  questions  are  in 
issue  the  pleadings  are  read  in  their  order,  and  no  time 
8h6uld  be  wasted  over  papers  not  properly  in  the  case; 
and  the  costs  of  such  papers  will,  in  all  cases,  be  taxed  ta 
the  party  at  fault. 

Second — The  judgment  of  the  court  below  is  clearly 
right. 

Where  a  trustee  conveys  to  a  cestui  que  trust  in  satisfao* 
tion  of  the  trust  and  he  is  satisfied,  being  of  full  age  and 
capable  of  contracting,  his  grantee  cannot  bring  an  action 
upon  the  trust  agreement — in  effect,  to  open  up  the  trust 
and  for  a  redistribution. 

Third — It  is  very  clear  also  that  as  each  conveyance  was 
made,  the  person  receiving  the  same  accepted  it  in  full  of 
his  share  of  the  trust'  estate,  and  the  trustee  was  thereupon^ 
in  effect  as  to  that  trust,  discharged,  and  as  to  each,  the  stat- 
ute of  limitations  began  to  run  from  that  time. 

It  is  not  the  policy  of  the  law  to  keep  alive  stale  claims, 
,and  enforce  them  after  many  of  the  witnesses  are  gone,  no 
one  knows  where,  or  are  dead.     This  trust  was  undertaken 
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nearly  thirty-five  years  ago  and  many  of  the  deeds  to  the 
shareholders  were  made  but  a  few  years  short  of  that  time. 
No  attempt  was  made  within  a  reasonable  time  to  question 
the  trust,  and  it  has  never,  so  far  as  appears,  l>een  ques- 
tioned by  any  of  the  original  shareholders.  The  plaintiff 
appears  to  be  a  speculator  in  the  claims  and  fails  to  show  any 
equity  in  his  petition.  He  purchased  certain  lots.  The 
size  of  such  lots  was  well  known  or  could  easily  have  been 
ascertained.  The  mistake,  which  is  admitted,  had  been 
made  a  third  of  a  century  ago  and  the  plaintiff  is  not  in  a 
condition  to  rectify  it,  nor  indeed  could  all  the  oe^ttis  que 
trust  together  do  so.     The  judgment  is 

Affirmed. 

The  other  judges  concur. 


Capital  National  Bank,  appellant,  v.  John  W. 

Williams  et  al.,  appellees. 

[Filed  Ootobeb  13, 1892.] 

1.  Mortgage:  Promissobt  Note:  Forged  Sionatubk:  Weight 

OF  Evidence.  In  an  action  to  foreclose  a  mortgage  npon  real 
estate,  the  jary  found  that  the  purported  maker  did  not  sign 
either  the  note  or  mortgage,  and  the  verdict  being  aet  aside,  snh- 
stantially  the  same  findings  were  made  by  the  trial  court.  A  nnm- 
ber  of  genuine  signatures  of  the  defendant  were  submitted  to  the 
jury  and  court  for  a  comparison  of  handwriting,  and  such  signa- 
tures are  preserved  in  the  record;  but*  the  proof  &iis  to  reach 
that  degree  of  certainty  to  show  that  the  judgment  of  the  court 
below  is  clearly  wrong. 

2.  :  Forgery:   Cancellation  of  Lien.      HM^  That  the 

evidence  tended  to  establish  the  fact  that  the  mortgage  was  a 
forgery,  and  that  a  judgment  canceling  the  apparent  lien  caused 
by  such  mortgage  on  the  real  estate  was  right. 
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Appeal  from  the  district  court  for  Fillmore  county. 
Heard  below  before  Morris,  J. 


John  P.  MauUy  and  Charles  H.  iSoan,  for  appellant. 
Ong  &  Jensen^  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  to  foreclose  a  mortgage  upon 
real  estate.  The  note  which  the  alleged  mortgage  was 
given  to  secure  is  as  follows : 

"$790.30.  Fairmont,  Neb.,  January  19,  1887. 

"January  19,  1890,  after  date,  for  value  received,  I,  or 
we,  promise  to  pay  I.  B.  Chase,  or  order,  seven  hundred 
and  ninety  and  -^^j^  dollars  at  First  National  Bnnk,  Fair- 
mont, Neb.,  with  interest  at  ten  per  cent  per  annum  after 
date.  John  W.  Willi ams.^' 

The  defendant  filed  an  answer  to  the  petition  as  follows: 

"  Now  comes  the  defendant,  John  W.  Williams  and  for 
a  further  and  more  specific  answer  *  *  *  gays  that 
he  never  executed  the  note  described  in  plaintifif's  petition, 
nor  the  mortgage  purporting  to  secure  the  same,  upon  the 
land  therein  .described  and  which  he  is  informed  and  be- 
lieves has  been  spread  upon  the  records  in  the  office  of  the 
recorder  of  deeds  in  the  county  of  Fillmore,  in  the  state  of 
Nebraska,  and  never  authorized  any  person  to  sign  said 
note  or  said  mortgage  for  him,  and  never  acknowledged 
before  any  officer  authorized  by  law  to  take  acknowledg- 
ments of  deeds  or  mortgages  the  execution  thereof,  and 
never  delivered  such  a  note  or  mortgage,  or  either  of  them, 
to  I.  B.  Chase,  or  any  other  person  or  corporation  what- 
soever. 

*  *  *  "That  at  the  time  said  note  and  mortgage 
purported  to  have  been  executed  he  was  living  with  his 
£imily,  Sarah  A.  Williams  and  five  children,  upon  said 
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land,  and  was  occupying  the  same  as  a  homestead,  and  had 
been  so  occupying  the  same  for  several  years  prior  thereto, 
and  has  occupied  the  said  land  as  aforesaid  since  the  time 
the  said  mortgage  purports  to  have  been  executed,  and  up 
to  the  1st  day  of  March,  A.  D.  1890,  and  that  said  mort- 
gage does  not  purport  to  be  executed  or  acknowledged  by 
the  said  Sarah  A.  Williams,  wife  of  this  defendant,  and 
would,  therefore,  in  any  event  be  void.  He  therefore 
prays  that  the  petition  be  dismissed  on  final  hearing  and 
that  this  defendant  recover  his  costs." 

To  this  answer  the  plaintiff  filed  a  reply  as  follows: 

^'  Plaintiff  says  that  when  said  note  and  mortgage  were  by 
said  defendant  executed  and  delivered,  said  premises  so 
mortgaged  were  worth  $6,000,  or  above  all  incumbrances 
the  sum  of  $3,800;  that  as  a  matter  of  fact  that  said 
premises  have  been  recently  heretofore  sold  by  said  defend- 
ant, to-wit,  on  or  about  the  day  of ,  A.  D. 

1889,  to  one  Benj.  Le  Fevre,  co-defendant  herein,  for  the 
sum  of  |5,500,  or  for  the  sum  of  $3,300  above  all  incum- 
brances; that  from  said  $3,300  there  has  been  an  amount 
sufficient  to  pay  plaintiff's  demand  deposited  in  the  Citi- 
zens Bank  of  Geneva,  and  the  same  is  there  still  on  de- 
posit, subject  to  the  outcome  of  this  suit,  and  that  after  the 
deduction  of  the  amount  of  said  deposit  for  said  purpose 
from  said  $3,300  there  remains  more  than  the  sum  of 
$2,000,  claimed  by  the  defendant  as  exemptions  under  the 
laws  of  the  state  of  Nebraska,  if  the  court  should  find  that 
defendant  is  entitled  to  any  exemption.'^ 

On  the  trial  of  the  cause  special  questions  were  submit- 
ted to  the  jury:  First,  Did  Williams  sign  the  note  in  ques- 
tion? and  second.  Did  he  sign  the  mortgage  sought  to  be 
foreclosed?  To  both  of  these  questions  the  jury  answered 
"  No." 

A  motion  was  filed  on  behalf  of  plaintiff  to  set  aside  the 
verdict:  First,  because  the  jury  was  impaneled  at  the  re- 
quest of  the  court,  and  second,  because  the  verdict  was 
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against  the  weight  of  evidenoe.  The  motion  was  thereupon 
sustained  and  the  verdict  set  aside. 

The  cause  was  then  submitted  to  the  court  upon  the  evi- 
<lence,  which  found  the  issues  in  favor  of  the  defendant,  and 
that  the  mortgage  was  a  forgery,  fraudulent,  and  canceled 
the  same  and  dismissed  the  action. 

Williams  denies  absolutely  the  making  of  either  the  note 
or  mortgage.  The  note  purporting  to  be  signed  by  Will- 
iams was  submitted  to  the  jury,  and  ten  other  instruments 
which  contained  his  genuine  signature,  to  enable  the  court 
and  jury  to  compare  the  signature  on  the  note  with  his 
signatures  admitted  to  be  genuine.  The  originals  are  be- 
fore us.  It  is  true  that  the  signature  on  the  note  is  very 
similar  to  the  signatures  on  two  of  the  papers  which  are 
admitted  to  contain  his  genuine  signature.  The  proof, 
however,  fails  to  show  that  the  finding  and  judgment  of 
the  court  are  clearly  wrong  and  therefore  cannot  be  dis- 
turbed. 

Second — ^The  original  mortgage  was  not  produced.  The 
existence  of  a  genuine  mortgage  was  denied.  There  was  a 
failure  to  account  for  the  original  in  a  satisfactory  manner 
and  the  proof  tends  to  show  that  the  mortgage  never  had 
any  legal  existence.  The  purported  note  and  mortgage 
were  transferred  to  the  plaintiff  by  an  insolvent  bank  in 
Fairmont  as  collateral  security,  but  the  plaintiff  possesses 
DO  greater  rights  than  its  assignor. 

It  is  unnecessary  to  consider  the  other  questions,  as  the 
mortgage  has  no  validity.  The  judgment  of  the  district 
court  is 

Affirmed. 
The  other  judges  concur. 
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Henry  A.  Homan  et  al.  v.  Mabia  Helucan, 

Executrix. 

[Filed  Octobsb  36,  1892.] 

1.  Action  to  Quiet  Title :  Ahendino  Petition  to  Stats  Caubk 

OF  ACTI027  IN  Ejectment.  An  action  waa  bronght  by  a  party 
out  of  possession  to  qniet  and  confirm  his  title  to  real  estate.  In 
his  answer  the  defendant  made  the  objection  that  the  action  would 
not  lie,  and  the  court  sustained  the  objection;  thereupon  the 
court  permitted  the  plaintiff,  upon  payment  of  all  costs,  to  amend 
his  petition  to  state  a  cause  of  action  in  ejectment  Hdd,  No 
error. 

2.  Practice :  Amendment  of  Pleadings.    So  long  aa  the  subject 

of  the  action  remains  substantially  the  same,  an  amendment 
may  be  permitted  to  adapt  the  relief  to  the  facts  relied  upon  for 
a  recoTery. 

3.  Judgments:  Modification  Without  Notice  Void.    A  decree 

foreclosing  a  mortgage  upon  real  estate  is  a  final  judgment  upon 
which  the  parties  to  the  suit  may  rely,  and  any  change  therein 
or  modification  thereof  without  lawful  notice,  particularly  after 
the  term  at  which  it  was  rendered,  is  null  and  void. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Hopewell,  J. 

Hall  &  McOuUochf  for  plaintiffs  in  error: 

Where  decree  has  once  been  entered,  no  supplemental 
order  can  be  made  without  notice,  and  the  findings  in  the 
original  decree  are  conclusive  upon  the  parties  thereto. 
{Mulvey  v.  Carpenter^  78  111.,  586;  Bfake  v,  ]IIcMurtrif,25 
Neb.,  291 ;  Symns  v.  Noxon,  29  Id.,  404.) 


r.  D.  Estabrook,  and  Irvine  &  Clapp^  contra: 

The  amendment  of  the  petition  did  not  change  the  ob* 
ject  of  the  action,  which  was  the  enforcement  of  plaintiffs' 
right  to  the  land.  It  hits  been  the  practice  of  this  court  to 
permit  such  amendment.  {McKeighan  v.  Hopkins^  14  Neb., 
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361 ;  S.  C,  19  Id.^  33;  Chrtgory  v.  Lancaster  County  Bank, 
16  Neb.^  411.)  The  prooeedings  od  which  supplemental 
order  was  obtained  in  foreclosure  suit  were  regular:  First 
— ^Because  the  court  still  retained  jurisdiction  of  the  case. 
Decree  of  foreclosure  is  not  such  a  final  decree  as  removea 
the  case  from  the  docket  Court  retains  jurisdiction  to 
carry  decree  into  effect,  as  well  as  to  determine  rights  re- 
served^ and  complete  the  foreclosure  in  accordance  with 
those  rights.  {Brinckerlioff  v.  ThaUhimerj  2  Johns.  Ch.  [N. 
Y.],  486;  Coffey  v.  Coffey,  16  111,  141;  Sessions  v.  Peay, 
23  Ark.,  39 ;  Stffem  v.  Johnson,  1  Paige  [N.  Y.],  450 ; 
Boone  v.  Clark,  21  N.  E.  Rep.  [111.],  860.)  Second— Court 
may  order  execution  of  deed,  already  ordered  years  before, 
where  the  former  order  was  not  complied  with.  {Lamb  v. 
Sherman,  19  Neb.,  688.)  Third — The  mortgagee  is  shown 
affirmatively  to  have  received  notice  of  the  proceeding. 
Fourth — The  court  was  one  of  general  jurisdiction,  and  it 
is  presumed  all  acts  were  done  necessary  to  confer  jurisdic- 
tion. {HUton  V.  Bachmun,  24  Neb.,  490;  Seward  v.  Didler, 
16  Id.,  5S;  Hastings  Sch.  Dist.  v.  Caldwdl,  16  Id.,  72; 
Saxon  V.  Cain,  19  Id.,  491 ;  O'Brien  v.  Gaslin,  20  Id., 
347.) 

Maxwell,  Ch.  J.  , 

In  March,  1887,  the  defendant  in  error  brought  an  ac- 
tion in  the  district  court  of  Douglas  county  against  the 
plaintiffs  in  error  to  remove  a  cloud  and  quiet  the  title  to 
the  northwest  quarter  of  the  northeast  quarter  of  section 
34,  township  16  north,  of  range  13  east,  in  Douglas  county. 
An  amended  answer  was  filed  by  the  defendant  below  in 
which  he  alleged  that  the  plaintiff  below  was  not  in  posses- 
sion of  the  land,  and  therefore  could  not  maintain  an  action 
to  quiet  title,  and  the  court  so  held.  The  plaintiff  below 
thereupon  asked  leave  to  amend  his  petition  so  as  to  bring 
the  action  in  ejectment  This  leaver  was  granted  upon  the 
payment  of  all  costs;  and  this  is  the  first  error  complained 
of. 
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There  was  no  error  in  permitting  the  amendment  In 
MoKeighan  v.  Hopkins ^  14  Neb.,  361,  and  the  same  case, 
19  Neb.,  33,  an  action  was  brought  in  ejectment  and  an 
amendment  permitted  to  make  the  action  one  to  redeem. 
To  the  same  effect,  Gregory  v.  Lancaster  Co.  Bank,  16  Neb., 
411.  These  cases  were  decided  upon  the  theory  that  so 
long  as  the  action  relates  to  the  same  thing  the  form  maj 
be  changed  so  as  to  adapt  the  relief  to  the  facts  proved.  It 
is  true  that  under  the  common  law  and  chancery  practice 
such  ail  amendment  would  not  have  been  allowed,  but  un- 
der the  Code,  so  long  as  the  identity  of  the  subject  of  action 
remains  substantially  the  same,  the  form  of  the  remedy  may 
be  changed.  {Robinson  v.  WiUoughby^  67  N.  Car.,  84; 
BulUird  V.  Johnson^  65  Id.,  436;  Roberta  v,  Swearingen^  8 
Neb.,  363 ;  Caldwell  v.  Meshew,  13  8.  W.  Rep.  [Ark.], 
761 ;  Barnes  v.  Heklalns.  Co.,  39  N.  W.  Rep.  [la.],  122; 
Esch  V.  Home  Ins.  Co.,  43  Id.  229 ;  Argersinger  v,  Levor, 
64  Hun  [N.  Y.],  613;  Qourley  v.  8L  i.,  efo.,  Ry.  Co.,  36 
Mo.  App.,  87 ;  Marw.,  Code  PL,  578.) 

Second — It  appears  from  the  record  that  in  August, 
1857,  an  instrument  wa&f  executed,  purporting  to  be  a  deed 
of  the  Florence  Land  Company  for  the  northeast  quarter 
of  section  No.  34,  in  township  16  north,  of  range  13  east, 
containing  160  acres^  which  was  pre-empted  by  John  Seltzer, 
on  which  was  laid  land  warrant  No.  30,908  in  the  name  of 
John  S.  Mink,  and  by  the  said  John  Seltzer  conveyed  to 
the  Florence  Land  Company.  This  deed  is  signed  by 
Philip  C.  Chapman  and  attested  by  James  C.  Mitchell| 
and  is  acknowledged.  This  deed,  although  absolute  in 
form,  was,  in  fact,  a  mortgage,  and  in  February,  1860, 
Parker  brought  an  action  against  the  Florence  Land  Com- 
pany to  have  the  deed  declared  a  mortgage  and  foreclosed; 
and  a  decree  was  entered  as  prayed  for  in  the  petition,  and 
a  deed  executed  to  Parker  on  the  20th  of  July,  1860,  by 
one  J.  G.  Chapman  aq.  master  in  chancery. 

On  the  26lh  of  March,  1858,  the  Florence  Land  Com- 
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imny  gave  a  promissory  note  to  James  G.  Megeath,  and  in 
October^  1859,  he  brought  suit  thereon,  aud  recovered  a 
judgment  July  6,  1860;  and  on  the  22d  of  September, 
1863,  an  execution  was  duly  issued  on  the  judgment,  and 
the  land  in  controversy  sold  to  Charles  H.  Brown,  who 
afterwards  conveyed  to  Joseph  Megeath,  who  conveyed  to 
Roman  &  Bingham. 

In  1868  Parker  sold  160  acres  of  land,  including  that 
in  controversy,  to  George  W.  Forbes,  who  gave  a  purchase 
money  mortgage  to  Parker.  In  May,  1876,  Parker 
brought  an  action  to  foreclose  the  mortgage,  and  Lucinda 
Randolph,  who  had  purchased  the  forty  acres  in  contro- 
versy, was  made  a  defendant  with  some  twenty  others,  the 
j^neral  allegation  as  to  their  interests  being  as  follows : 

^^The  said  plaintiff  also  says  that  the  said  defendant 
Forbes  has  not  paid  the  taxes  levied  and  assessed  against 
the  said  premises,  but  has  suffered  the  same  to  become  de- 
linquent, and  that  the  said  premises,  or  a  portion  thereof, 
have  been  sold  for  taxes. 

^' The  said  plaintiff  also  says  that  the  other  defendants 
herein  named  have,  or  claim,  some  interest  in,  or  lien  upon, 
the  said  premises,  or  some  portion  thereof,  either  by  pur- 
chase or  by  mortgage  or  judgment  liens,  or  otherwise,  but 
of  the  exact  nature  or  extent  of  the  said  interest  or  liens, 
the  said  plaintiff  is  not  advised,  but  plaintiff  alleges  that 
the  said  interests  or  liens  of  whatever  kind  or  nature  were 
all  acquired  subsequent  to  the  execution  and  recording  of 
the  said  mortgage  to  the  said  plaintiff  hereinbefore  de- 
scribed, and  are  subject  thereto." 

In  its  decree  the  court  found  that  Parker  had  redeemed 
tlie  northeast  quarter  of  the  southwest  quarter  of  section 
34,  and  paid  therefor  the  sum  of  $184.32,  and  found  the 
amount  due  on  the  mortgage  to  be  the  sum  of  $2,966.67. 
The  court,  after  directing  the  sale  of  a  portion  of  the  mort- 
gaged premises,  rendered  a  decree  as  follows : 

''And  the  court  further  fiuds  that  since  the  execution 
30 
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of  the  aaid  mortgage  the  said  Forbes  has  suffered  a  portiou 
of  the  said  lands  in  said  petition  described,  to-wit,  tho 
northwest  quarter  of  the  northeast  quarter  of  the  said  sec- 
tion 34,  to  be  sold  for  taxes,  and  that  the  time  for  the  re* 
demption  of  the  same  having  expired,  a  deed  was  made  to 
the  purchaser  at  said  tax  sale  for  said  lauds  by  the  county 
treasurer  of  said  county,  aud  that  the  said  purchaser  now 
holds  the  tax  title  to  said  lauds. 

''And  the  court  further  finds  that  since  the  execution  of 
said  mortgage  the  said  Forbes  has  sold  aud  conveyed  to 
different  purchasers,  and  at  different  times,  portions  of  the 
said  lands  in  said  mortgage  described,  designating  the  same 
as  lots  in  said  Forbes's  subdivision  of  the  southwest  quarter 
of  said  section  34,  aud  that  the  said  portions  so  sold  weie 
designated  and  conveyed  in  the  following  order  to-wit: 

*' First — Lots  5  and  6  in  said  subdivision,  to  A.  Rosen- 
berry,  March  24,  18G9. 

"  Second — Lot  4  in  said  subdivision,  to  Darius  Pearce, 
April  5,  1869. 

*' Third — Lot  3  in  said  subdivision,  to  John  H.  Burnett, 
November  16,  1871. 

"Fourth — Lot  8  in  said  subdivision,  to  Mortimer  A. 
McCoy,  August  14,  1872. 

•'Fifth — Lot  7  in  said  subdivision,  to  J.  W.  Dorsey, 
March  8,  1873. 

And  the  said  Forbes  still  holds  the  lonral  title  to  lots  1 
and  2  in  said  subdivision,  and  also  to  the  northeast  quar- 
ter of  the  southwest  quarter  of  said  section  34. 

"  It  is  tiierefore  ordered  and  adjudged  that  the  said  de- 
fendant George  W.  Forbes  do,  within  twenty  days  from 
this  date,  pay  to  the  said  plaintiff  the  said  sum  of  $2,966.67, 
the  amount  so  found  due  upon  said  note  and  mortgage 
herein,  and  the  further  sum  of  $248.32,  the  sums  paid  to 
redeem  said  lands  from  sales  for  taxes  as  aforesaid,  with  in- 
terest on  all  of  said  sums  from  the  first  '^lay  of  this  term 
and  the  costs  of  this  suit,  and  tliat  in  default  thereof  the 
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said  land  in  the  petition  be  sold  by  the  sheriff  at  the  time 
of  said  county  of  Douglas,  and  that  in  making  said  sale 
the  said  sheriff  observe  the  subdivision  into  lots  which  has 
been  made  by  the  said  Forbes  of  the  northwest  quarter  oi 
the  southwest  quarter  of  said  section  34,  township  16, 
range  13  east,  and  that  the  sale  of  said  lots  and  lands  be 
made  in  the  following  order: 

"First — The  northeast  quarter  of  the  southwest  quarter 
of  section  34,  township  16,  range  13,  and  lots  1  and  2  of 
Forbes's  subdivision  of  the  southwest  quarter  of  said  sec- 
tion 34,  township  16,  range  13,  and  if  the  proceeds  of  the 
sale  of  said  portions  of  said  lands  shall  be  insufficient  to 
satisfy  the  amounts  hereinbefore  found  due  to  the  plaintiff 
with  interest  and  costs,  it  is  fui'ther  ordered  and  adjudged 
that  the  said  sheriff  proceed  to  sell  the  remaining  lots  in  said 
Forbes's  subdivision  of  said  southwest  quarter  of  said  sec- 
tion *34,  which  are  situated  in  the  north  half  of  said  south- 
west quarter  of  said  section,  or  so  many  thereof  as  may  be 
necessary  to  make  the  balance  which  may  be  still  due  to 
the  said  plaintiff  herein,  with  interest  and  costs,  and  tliat 
in  selling  said  lots  he  proceed  in  the  inverse  order  of  said 
conveyance  so  made  by  the  said  Forbes  thereof,  commenc- 
ing with  the  lot  No.  7,  sold  to  the  said  J.  W.  Dorsey,  be- 
ing the  last  lot  sold  in  the  order  of  conveyances,  and 
proceeding  in  said  inverse  order  to  sell  so  many  and  no 
more  of  said  lots  as  may  be  necessary  to  satisfy  the  balance 
which  may  remain  due  to  the  said  plaintiff,  with  interest 
and  costs,  and  that  if  any  surplus  should  remain  therefrom, 
the  said  sheriff  return  the  same  into  court  for  further  order, 
and  out  of  the  proceeds  of  said  sale  the  said  sheriff  is  or- 
dered to  pay,"  etc. 

This  decree  was  entered  at  the  October  term,  1877,  of 
the  district  court  of  Douglas  county.  In  September,  1880, 
the  attorney  of  Parker  filed  the  following  in  the  district 
court: 
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^^  District  Court,  Douglas  County,  October  Term,  A.  D. 

1887. 

^' James  M.  Parker  "j 

V.  >  Decree. 

George  W.  Forbes  et  al.  j 

'^  Tiie  said  James  W.  Forbes,  plaintiff,  now  comes  and 
represents  to  the  court  that  all  the  property  described  in 
the  decree  rendered  in  the  above  entitled  cause,  and  therein 
ordered  to  be  sold,  has  been  sold  by  the  sheriff  as  required 
by  said  decree,  and  that  the  total  proceeds  of  said  sale  were 
insufficient  to  satisfy  the  amount  found  due  to  the  said 
plaintiff  under  said  decree  and  costs. 

''  Wherefore  the  said  plaintiff  prays  that  a  supplemen- 
tary decree  may  be  entered  herein,  ordering  and  directing 
the  sale  by  the  sheriff  of  the  remaining  forty  acres  included 
in  the  mortgage  given  by  the  said  Forbes  to  plaintiff,  de- 
scribed in  the  original  petition,  and  which  was  not  ordered 
to  be  sold  in  the  original  decree  entered  herein,  to-wit, 
the  northwest  quarter  of  the  northeast  quarter  of  section 
No.  34,  township  No.  16,  range  13  east,  to  satisfy  the  bal- 
ance remaining  due  on  said  decree  and  costs." 

The  plaintiff's  attorney  filed  an  affidavit  that  he  notified 
Forbes  by  letter ;  that  he  was  then  at  Deadwood,  Dakota, 
and  that  Forbes  acknowledged  the  receipt  of  the  letter. 
No  other  notice  appears  to  have  been  given.  The  court 
thereupon  made  the  following  order : 

*'  This  cause  coming  on  to  be  heard  this  day  on  the  peti- 
tion of  the  said  plaintiff  for  an  order  directing  the  sale  oi 
the  remaining  forty  acres  of  land  included  in  the  mort- 
gage described  in  the  original  petition  herein,  and  the 
court  being  satisfied  that  due  notice  has  been  given  of  this 
application,  and  it  appearing  that  there  was  still  remain- 
ing due  on  the  first  day  of  this  term  a  balance  of  $182.28 
on  the  original  decree  rendered  herein,  after  applying  the 
proceeds  of  the  sale  of  all  the  real  estate  described  in  the 
said  original  decree  which  was  sold  thereunder: 
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^^It  IS  ordered  that  the  forty  acres  of  land  in  said  origi- 
nal decree  described  and  which  remains  unsold,  to-wit,  the 
northwest  quarter  of  the  northeast  quarter  of  section  34, 
township  16,  range  13  east,  be  sold  by  the  sheriff  at  the 
time  of  said  county  of  Douglas  according  to  law,  and  that 
out  of  the  proceeds  of  said  sale  he  pay,  first,  the  costs  of 
said  sale  and  of  this  proceeding ;  second,  the  balance  re- 
maining due  as  aforesaid  upon  said  original  decree  as  herein- 
before found,  with  interest,  and  that  the  surplus,  if  any,  he 
return  into  court  to  abide  its  farther  order,  and  that  upon 
the  return  of  said  sheriff  of  said  sale  and  the  confirmation 
thereof  the  said  George  W.  Forbes  and  all  persons  claim- 
ing through  or  under  him  be  forever  excluded  from  all 
right,  interest  or  equity  of  redemption  in  or  to  said 
premises  above  described  or  any  part  thereof,^'  and  the 
plaintiff  below  claims  title  under  this  supplemental  decree. 

Under  this  decree  the  land  was  sold  to  Ellen  P.  Forbes, 
the  wife  of  James  Forbes,  for  the  sum  of  $107,  the  •  sale 
was  confirmed  and  a  deed  made  by  the  sheriff  to  her, 
and  afterwards  she  made  a  deed  for  said  land  to  the  de- 
fendant in  error.  The  court  below  found  the  issues  in 
favor  of  the  defendant  in  error  and  rendered  judgment 
accordingly. 

The  defendant  below  claims  title  under  the  sale  on  the 
Megeath  judgpient  and  a  deed  from  Lucinda  Randolph. 
On  the  trial  of  the  cause  the  defendant  below  offered  in 
evidence  a  deed  from  Lucinda  Randolph  to  the  plaintiffs 
in  error  for  the  land  in  question.  This  was  objected  to,  as 
being  irrelevant,  incompetent,  and  no  title  having  been 
shown  in  Lucinda  Randolph.  The  objection  was  sustained 
and  the  deed  excluded.  In  this  we  think  the  court  erred, 
but  in  the  view  we  take  of  the  case  it  is  not  material,  as 
the  plaintiff  below  failed  to  show  title  in  himself.  The 
decree  rendered  in  1877  was  final  so  far  as  the  rights  of 
persons  affected  thereby  were  concerned.  Any  party 
deeming  himself  aggrieved  thereby  could  have  appealed  to 
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the  supreme  court.  The  plaintiff  in  error  and  also  Lu- 
cinda  Randolph  could  rest  upon  the  decree  as  rendered 
until  they  were  notified  in  some  of  the  modes  provided  hj 
law  for  modifying  or  vacating  the  same,  and  any  attempt 
to  change  it  without  such  notice  is  a  nullity.  This  ques- 
tion was  before  this  court  in  Blake  v,  MoMurtrtf,  26  Neb., 
290,  and  it  was  held  that  a  modification  of  a  decree  with- 
out notice  to  a  party  affected  thereby  was  null  and  void 
and  of  no  effect.  It  is  not  the  policy  of  the  law  to  conduct 
proceedings  in  court  secretly  or  surreptitiously  or  with- 
out notice.  To  so  hold  would  open  the  door  to  gross 
frauds.  There  was  no  authority,  therefore,  to  render  the 
supplemental  decree  in  1880,  and  the  sale  and  all  proceed- 
ings thereunder  are  void. 

There  are  other  errors  in  the  record  which  need  not  be 
noticed.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


Seyebsed  akd  remanded. 


The  other  judges  concur. 
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EiiizABETH  Yeatman  V.  Eltzabeth  J.  Yeatmah. 

[FiLBD  October  26,  1892.] 

Allowance  by  County  Judge  of  Claim  Against  Estate  of 
Deoedent:  Collateral  Attack.  An  order  of  a  ooonty 
Jadge,  duly  made  withoat  fraud  or  coUoaion,  allowing  a  daim 
against  the  estate  of  a  deceased  person  is  a  final  order,  and  un- 
less appealed  from  will  be  conclasive  and  have  the  effect  of  a 
judgment  and  not  be  open  to  collateral  attack. 

Error  to  the  district  court  for  Adams  county.    Tried 
below  before  Gaslin,  J. 
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M.  A,  HartigaUy  and  /.  C  HarUgan^  for  plaintiff  in 
t'  '-or. 

libbetSj  Morey  &  Ferris,  contra* 

Maxwell,  Ch.  J. 

In  1879  one  Griffin  Yeatman  made  and  delivered  to 
the  plaintiff  a  promissory  note  as  follows : 

"$500.      Hastings,  Adams  Co.,  Neb.,  June  1,  1879. 

^'One  year  after  date  I  promise  to  pay  to  Elizabeth 
Yeatman,  or  order,  the  sum  of  five  hundred  dollars,  with 
lawful  interest,  without  defalcation,  for  value  received. 
"(Signed)  Griffin  Yeatman.'' 

Prior  to  September,  1886,  Griffin  Yeatman  died  and 
Elizabeth  J.  Yeatman  was  appointed  administratrix  of  his 
estate.  On  the  10th  of  that  month  the  note  in  question 
was  allowed  with  other  claixns  against  said  estate.  The 
record  entry  is  as  follows : 

^^In  the  matter  of  allowance  of  claims  against  the  estate 

of  Griffin  Yeatman,  deceased. 

"September  10,  1886.  Comes  now  Elizabeth  J.  Yeat- 
man, administratrix  of  the  estate  of  Griffin  Yeatman,  de- 
ceased, and  claims  filed  against  estate  examined,  approved, 
and  allowed  by  this  court  as  follows  respectively : 

"The  claimant,  Elizabeth  Yeatman,  being  present  with 
the  administratrix,  and  amount  of  her  claim  agreed  on. 

"  Patrick  McNeal,  note,  $200,  with  interest  at  eight  per 
tsent  from  December  1,  1886. 

"  Elizabeth  Yeatman,  note,  $756,  including  interest  to 
this  date.'*  ' 

This  order  is  duly  signed  by  the  county  judge  of 
Adams  county  and  was  evidently  made  after  due  notice. 
From  this  order  no  appeal  was  taken,  and,  so  far  as  ap- 
t>ears,  that  order  is  now  in  full  force. 
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Od  November  26^  1889,  the  defendant  in  error  pre« 
sented  her  account  to  the  county  judge  for  final  settlement, 
and  the  court,  after  allowing  various  items,  made  an  order 
which,  so  far  as  it  relates  to  this  claim,  is  as  follows : 

"  It  is  further  found  by  the  court  that  the  claim  of  Elie-^ 
abeth  Yeatman  was  duly  allowed  against  said  estate  oi 
Griffin  Yeatman,  deceased,  on  September  10,  1886,  in  the 
sum  of  seven  hundred  and  fifty-six  dollars;  that  all  other 
claims  allowed  against  said  estate  have  been  paid,  but  that 
said  administratrix  has  neglected  and  refused  to  pay  said 
claim  of  Elizabeth  Yeatman,  and  has  expended  a  larg» 
amount  of  money  in  payment  of  claims  not  allowed,  a& 
aforesaid,  and  in  investments  without  authority  of  law  or 
any  order  from  the  court,  leaving  said  claim  and  interest 
unpaid.''  *  «  *  '^And  it  is  further  adjudged  and  or^* 
dered  by  this  court  that  said  Elizabeth  J.  Yeatman,  admin- 
istratrix of  the  estate  of  Griffin  Yeatman,  deceased,  pay  ta 
said  claimant,  Elizabeth  Yeatman,  on  her  said  claim  of 
seven  hundred  and  fifty-six  dollars  allowed  against  said 
estate,  with  accrued  interest  thereon  at  seven  per  cent  per 
annum  from  September  10,  1886,  the  sum  of  eight  hun- 
dred and  eleven  dollars  and  twenty-two  cents,  without  fur- 
ther delay,  and  that  said  administratrix  proceed  to  sell  at 
private  sale  sufficient  personal  property  belonging  to  said 
estate  to  pay  the  balance  in  full  on  said  claim  of  Elizabeth 
Yeatman,  and  that  said  administratrix  pay  said  claim  in 
full  and  make  due  report  thereof  to  this  court'' 

From  this  order  the  plaintiff  appealed  to  the  district 
court.  A  motion  was  thereupon  made  in  that  court  to 
quash  the  appeal  because  not  taken  within  the  time  fixed 
by  law.  The  motion  was  sustained  and  the  appeal  dls« 
missed  and  that  is  the  error  complained  of. 

It  is  claimed  on  behalf  of  the  appellant  that  the  order 
of  the  county  judge,  September  10,  1886,  allowing  the  ao« 
count  was  not  a  final  order  and,  therefore,  that  no  appeal 
would  lie  therefrom.     It  is  also  claimed  that  the  last  order 
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copied  above  is  the  final  judgment  in  the  case.  We  think 
differently^  however.  The  allowance  of  a  claim  against 
au  estate  is  a  judicial  act  and  has  all  the  force  and  effect  of 
a  judgment^  and  will  be  conclusive  unless  reversed  or  va« 
cated  in  some  of  the  modes  provided  by  law.  {Shoemaker 
V.  Brawny  10  Kan.^  383.)  In  this  case  it  is  said :  ''All 
their  allowances  of  demands  against  the  estate^  all  their 
settlements  with  administrators,  indeed  all  their  oflBcial  acts 
requiring  the  exercise  of  judgment  and  discretion,  are,  in 
their  nature,  judicial  determinations,  and  are  binding  upon 
all  the  property  of  the  estate,  and  upon  any  interest  in  such 
property  that  any  person  may  have'as  heir,  devisee,  or  leg- 
atee. The  settlements  with  administrators  especially  come 
within  the  jurisdiction.'' 

In  Jameson  v.  Barbery  66  Wis.,  630,  the  same  ruHng 
was  made.  To  the  same  effect,  EataJte  of  Schroeder,  46  Cal., 
319;  Beckett  o.  Selovery  7  Id.,  239;  Deeli^a  Estate  v.  Oherke, 
6  Id.,  666 ;  IhiU  v.  Boyer,  51  Mo.,  425;  Jones  v.  Brinker, 
20  Id.,  87;  Kennerly  v.  Shepley,  16  Id.,  640;  CossUtv. 
Biseoe,  12  Ark.,  97;  Swann  v.  Hausey  60  Tex.,  650; 
Campbell  v.  Strongy  Hempst.  [U.  S.],  265.  In  two  states  it 
appears  to  be  held  that  the  allowance  of  an  account  is  not 
final  and  conclusive.  {Stale  v.  BoweUy  46  Miss.,  347 ;  Lev-- 
ering  v.  Leveringy  64  Md.,  399  ;  Black  on  Judgments,  sec, 
641.)  In  State  v.  Buffalo  Co.y  6  Neb.,  464,  it  was  held 
that  the  allowance  of  an  account  by  a  county  board  was  a 
judicial  act,  and  unless  appealed  from,  the  order  allowing 
the  claim  would  be  final  and  conclusive;  and  the  same 
doctrine  had  previously  been  announced  in  Brown  v.  Otoe 
Cb.,  6  Neb.,  111.  The  allowance  of  the  note  as  a  claim 
against  the  estate  on  the  10th  of  September,  1886,  was  a 
final  order. 

The  fact  that  the  note  was  apparently  barred  by  the 
statute  of  limitations  cannot  be  considered  at  this  time. 
The  presumption  is  that  the  administratrix  acted  in  good 
faith.     Payments  may  have  been  made  on  the  note  which 
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were  not  eDdorsed  thereoD|  or  for  other  cause,  which  does 
not  appear,  the  note  may  have  been  a  binding  obligation 
against  the  estate.  If  it  was  not,  it  was  the  dufy  of  those 
entrusted  with  the  settlement  of  the  estate  to  take  the  nec- 
essary steps  by  appeal  to  contest  the  allowance  of  the  same. 
Having  failed  to  do  so  the  estate  is  bound  by  the  order 
allowing  the  same,  and  it  is  now  too  late  to  raise  the  objec- 
tion. The  appeal  was  properly  dismissed  and  the  judg- 
ment is 

Affirmed. 


The  other  judges  concur. 


Elkhorn  Land  &  Town  Lot  Ck).  v.  Dixon  County 

ET  AL. 

[Filed  Octobkb  26,  1892.] 

!•  Taxation:  Public  Lands:  Railboad  Gbaktb.  TTpan  tli« 
facts  stated  in  the  petition,  held^  that  the  railway  company  had 
earned  the  lands  in  controveray  at  the  time  the  taxes  were  ler* 
led  and  that  the  state  had,  prior  to  said  levy,  parted  with  iti 
title  to  the  plainti£f 's  grantor  and  that  the  lands  were  taxable 
although  the  United  States  did  not  approve  the  selection  of 
the  state  until  after  the  leyy  of  the  taxes. 

2.  :  Lands  Omittkd  From  Assbssmbnt  Rolls:  Authobitt 

of  County  Clkrk  to  Entbb.  Under  section  50  of  ohaptsr 
46,  Rev.  Stats.,  the  county  clerk  had  authority,  where  lands  in 
his  county  had  not  been  assessed,  to  "enter  the  same  upon  the 
assessment  roll  and  araess  the  value." 

Error  to  the  district  court  for  Dixon  countj.    Tried 
below  before  Norris,  J. 

Davis  &  Gantty  for  plaintiff  in  error. 

J.  J.  McCarthy y  oorUra, 


J 
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Maxweli^,  Ch.  J. 

This  action  was  brought  hj  the  plaintiff  against  the  de- 
fendants to  have  an  alleged  cloud  removed  from  certain 
lands  possessed  by  it  in  Dixon  county  caused  by  the  levy 
of  taxes  thereon  by  the  county  clerk  of  Dixon  county  in 
July,  1871.  The  petition  is  too  long  to  copy  here.  The 
cancellation  of  the  alleged  cloud  is  sought  on  two  grounds, 
which  will  be  noticed  in  their  order. 

First — It  is  alleged,  in  substance,  that  the  plaintiff  de- 
rives title  from  the  state;  that  the  state  derived  title  under 
the  act  of  September  4,  1841,  granting  five  hundred  thou- 
sand acres  of  land  to  each  new  state  for  purposes  of  inter- 
nal improvement;  that  on  April  16, 1870,  the  state  selected 
the  lands  in  question,  which  selection  was  approved  by  the 
United  States,  October  13,  1871 ;  that  on  February  15, 
1869,  the  legislature  of  the  state  passed  an  act  donating  cer- 
tain of  said  lands  to  such  railroad  companies  as  complied 
with  said  act  by  building  ten  or  more  miles  of  railroad;  that 
after  February  16,  1869-,  and  before  November,  1871,  the 
F.,  £.  &  M.  Y.  B.  Co.  built  its  third  ten  miles  of  railroad 
and  thereupon  the  governor  appointed  commissioners,  who 
approved  of  the  same,  whereupon,  on  the  30th  day  of  No- 
vember, 1870,  the  governor,  in  compliance  with  said  law, 
issaed  letters  patent  for  said  lands  to  said  railroad  company, 
which  afterwards  conveyed  to  the  plaintiff.  It  will  be  ob- 
served that  the  lands  were  not  assessed  until  the  next  year 
after  the  railway  company  had  obtained  its  patents.  The 
company,  therefore,  had  not  only  earned  its  lands  but  the 
state  had  recognized  its  right  to  the  same  and  conveyed  its 
title. 

The  case  falls  directly  within  that  of  White  v.  B,  &  M. 
jR.  Co.j  6  Neb.,  393.  In  that  case  the  section  of  road 
in  dispute  had  not  been  accepted  until  sometime  after  the 
lands  were  assessed.  The  evidence  that  the  company  had 
earned   the  lands  by   the  construction  of   the  required 
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twenty  miles  of  railroad  was  the  certificate  of  approval, 
and  until  that  was  obtained  its  absolute  right  to  the  lands 
did  not  attach ;  therefore,  the  tax  was  held  to  be  void.  In 
the  case  at  bar,  however,  the  railway  company  was  the 
owner  of  the  land  when  the  tax  was  levied,  and  neither  it 
nor  the  plaintiff  has  any  just  cause  of  complaint  if  the 
court  denies  it  relief. 

Second — It  is  alleged  that  the  assessment  was  made  by 
the  county  clerk  and  that  he  had  no  authority  to  assess  the 
same.  Section  50,  chapter  46,  of  the  Revised  Statutes, 
which  was  tlien  in  force,  was  as  follows:  ''If  on  the  as- 
sessment roll  or  tax  list  there  be  any  error  in  the  name  of 
the  person  assessed  or  taxed,  the  name  may  be  changed, 
and  the  tax  collected  from  the  ])erson  intended,  if  he  be 
taxable  and  can  be  identified  by  the  assessor  or  treasurer, 
and  when  the  treasurer,  after  the  tax  list  is  committed  to 
him,  shall  ascertain  that  any  land  or  other  property  is 
omitted  he  sjiall  report  the  fact  to  the  county  clerk,  who, 
upon  being  satisfied  thereof,  shall  enter  the  same  upon  bis 
assessment  roll,  and  assess  the  valu*e,  and  the  treasurer  shall 
enter  it  upon  the  tax  list,  and  collect  the  tax  as  in  other 
cases.''  Here  is  full  power  given  the  county  clerk  to  make 
the  assessment.  There  is  no  complaint  that  the  property 
was  assessed  too  high,  or  any  ground  stated  for  equitable 
relief.  There  is  no  equity  in  the  petition  and  the  judg- 
ment of  the  court  below  is 

Affiemeu, 
The  other  judges  concur. 


1 
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John  F,  Carver,  appellant,  v.  Frank  Taylor,  |  »  J» 

35    43S 
50    881 


39    flT> 
APPELLEE.  35    439 


[Filed  Octobeb  36,  1802.] 

1.  Beal  Estate:  Bbeach  of  Contract  to  Convbt:  Psttttont. 
Held,  That  the  caase  of  action  set  forth  in  the  petition  relates 
•olely  to  the  breach  of  contract  of  the  defendant  to  convey  the 
real  estate  described  in  the  petition. 

It. : :  Measure  of  Damaobb.    In  case  of  the  breach 

of  an  execatory  contract  to  convey  real  estate  where  the  yendor 
having  title  refuses  or  puts  it  beyond  his  power  to  convey,  and 
no  part  of  the  consideration  has  been  paid,  the  measare  of  dam- 
ages which  the  vendee  is  entitled  to  recover  is  the  yalne  of  the 
land  at  the  time  the  contract  should  have  been  performed  less 
the  contract  price. 

3.  ; :  :  NOMINAL  Damaobs.     Where  the  land 

is  of  less  Talne  than  the  contract  price,  the  vendee  is  entitled  to 
recover  nominal  damages  for  the  breach  of  contract. 

Appeal  from  the 'district  court  for  Adams  oountj. 
Heard  below  before  Oaslin,  J. 

M.  A.  Hartigarif  and  /.  C  Hartiganj  for  appellant. 

Jno.  M.  Ragan,  oorUra* 

Maxwell,  Ch.  J. 

The  cause  of  action  is  set  forth  in  the  petition  as  fol- 
lows: 

"Firsts— That  on  the  19th  day  of  January,  1889,  the 
plaintiff  John  F.  Carver  entered  into  a  contract  with  the 
defendant  Frank  Taylor  in  words  and  figures  as  follows : 

''' Agreement  made  and  entered  into  this  19th  day  of 
January,  1889,  by  and  between  John  F.  Carver,  of  Allen 
county,  Indiana,  as  agent,  and  Frank  Taylor,  of  Adams 
county,  Nebraska,  in  which  agreement  the  said  Frank 
Taylor,  of  the  second  part,  agrees  to  convey  by  warranty 
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deed,  clear  of  all  incumbrances,  the  following  described 
real  estate,  to-wit :  Lots  numbered  1,  2, 3, 4, 5,  6,  and  7,  in 
block  number  2,  in  Birdsall's  addition  to  the  citj  of  Hast- 
ings, Adams  county,  Nebraska ;  said  lots  front  on  Colo- 
rado avenue,  and  are  each  fifly  feet  front,  running  back 
one  hundred  and  fifty  feet  to  an  alley  on  the  west  end  of 
said  lots.  Said  Frank  Taylor  also  agrees  to  convey,  by 
warranty  deed,  clear  of  all  incumbrances,  to  said  John  F. 
Carver  lot  No.  8  in  aforesaid  addition;  said  lot  also  front- 
ing on  Colorado  avenue  to  the  east,  and  seventy-five  feet 
front,  and  running  back  150  feet  to  the  aforesaid  alley, 
sad  lot  being  in  block  No.  2  in  Birdsall's  addition  to  the 
city  of  Hastings. 

'^  ^It  is  mutually  agreed  that  the  aforesaid  lots  shall  be 
rated  at  $8,000  in  the  exchange  to  be  effected  by  this  agree- 
ment and  under  its  terms.  In  addition  to  the  conveyance 
of  the  above  described  lots  the  said  Frank  Taylor  agrees 
to  pay  to  the  said  John  F.  Carver,  or  his  order,  $4,000  ou 
the  terras  and  conditions  of  this  agreement.  In  considera- 
tion of  the  conveyance  of  the  aforesaid  lots  and  the  pay- 
ment of  the  $4,000  by  the  said  Frank  Taylor  to  the  said 
John  F.  Carver,  the  said  John  F.  Carver,  of  the  first  part, 
or  agent,  agrees  to  furnisli  to  the  said  Frank  Taylor,  or  the 
bank  designated  in  this  agreement,  v)ne  case  each,  consist- 
ing of  10,000  cigars  of  the  following  brands  of  cigars, 
to-wit,  one  case  of  "Our  Defen.se,"  one  case  "Flow- 
ers," one  case  of  "  Henry  Clay,"  one  case  of  "Iron  King,*' 
one  case  of  "American,"  one  case  "La  Rosa,"  one  case 
"The  Stunner,"  one  case  the  "Mountaineer,"  one  case 
"  Excelsior,"  one  case  "Royal  Chiefs,"  and  also  eleven 
cases  of  "  Peerless,"  and  seven  cases  of  "  Our  Pearl." 
The  said  Frank  Taylor  agrees  to  execute  the  aforesaid 
warranty  deeds  for  the  aforesaid  lots,  and  deposit  the 
same,  together  with  abstracts,  showing  a  complete  and 
satisfactory  title  to  be  vested  in  said  Frank  Taylor  to 
said  lots,  both  deeds  and  abstracts  to  be  deposited  in  trust 
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in  the  First  National  Bank  of  Hastings,  Neb.,  to  be  held 
in  trust  by  said  bank  under  the  provisions  of  this  agree- 
ment, until  said  John  F.  Carver,  or  the  manufacturers^ 
shall  furnish  to  said  bank  the  required  amount  of  cigar 
stock  agreed  upon  in  this  contract.  Said  John  F.  Carver,  oi 
the  first  part,  agrees  to  furnish  the  brands  at  the  follow- 
ing rates  per  thousand,  to-wit :  "  Our  Pearl,"  $50  per  M; 
"Peerless,"  at  $38  per  M;  "  Our  Defense,"  at  $35  per  M  ; 
"Flowers,"  at  $35  per  M;  "Henry  Clay,"  at  $40  per  M; 
"  Iron  King,"  $39  per  M ;  "  American,"  $40  per  M ;  "La 
Rosa,"  $49  per  M;  "The  Stunner,"  $45  per  M;  "The 
Mountaineer,"  $45  per  M  ;  "  The  Excelsior,"  at  $52  per 
M;  "  Royal  Chief,"  $55  per  M.' 

"  The  further  conditions  of  this  agreement  are  as  fol- 
lows, to-wit : 

"*The  said  Frank  Taylor  agrees  to  pay  one-third  in 
cash  for  any  and  all  orders  made  under  this  agreement, 
the  same  to  be  paid  out  of  the  $4,000  deposited  in  the 
said  bank  by  said  Taylor.  The  said  Frank  Taylor  agrees, 
on  each  and  every  order  made  under  this  agreement  for 
cigar  stock,  to  furnish  a  statement  from  said  bank,. and 
made  out  by  officers  of  said  bank,  to  said  John  F.  Carver, 
that  the  aforesaid  bank  will  pay  the  aforesaid  one-third 
amount  of  each  and  every  bill  so  ordered  by  the  said 
Frank  Taylor  in  cash,  on  receipt  of  the  bill  of  lading 
and  the  goods  from  any  railroad  or  express  company 
that  may  deliver  the  goods  to  said  bank  on  the  order  o£ 
said  Frank  Taylor  to  said  John  F.  Carver,  the  amount 
to  be  paid  in  cash  on  the  different  brands  per  M,  on 
receipt  of  the  same,  is  as  follows,  to  wit:  "Peerless," 
$12.66t  per  M;  "Our  Pearl,"  $16.66f  per  M;  "Our 
Defense,"  $11.66f  per  M;  "Flowers,"  $11. 66$  per  M; 
"Henry  Clay,"$13.33ipcrM;  "Iron  King,"  $13  per  M; 
"American,"  $13.33J  per  M;  "La  Rosa,"  $15  per  M; 
"The  Stunner,"  $15  per  M;  "Mountaineer,"  $15  per 
M;  "The  Excelsior,"  $17.33 J  per  M;  "Royal  Chiefs,'* 


432  NEBRASKA  REPORTS.         [Vol.  35 


Carrer  v.  Taylor. 


$18.33J^  per  M.  The  said  amouDts  to  be  paid  hj  the 
aforesaid  bank  in  cash  on  receipt  of  the  bill  of  lading  and 
the  goods. 

^* '  The  said  John  F.  Carver,  as  agent,  agrees  to  deliver 
the  said  bill  of  goods  as  soon  after  the  said  Frank  Taylor 
sends  his  order  to  the  said  John  F.  Carver,  or  the  mano- 
facturers;  or  the  parties  who  furnish  said  stock  to  said 
John  F.  Carver  deliver  the  same  on  John  F.  Carver's 
order  for  said  stock  in  such  amounts  as  said  Frank  Taylor 
shall  order,  when  aocora()anied  by  the  aforesaid  statement 
from  bank,  that  said  bank  will  pay  for  said  goods  oa 
receipt  of  same  as  specified  in  their  agreement 

'^'It  is  mutually  agreed  that  said  Frank  Taylor  shall 
furnish  as  many  duplicates  of  said  statement  on  each 
order  as  said  John  F.  Carver  may  require,  not  to  exceed 
five  duplicates  of  each  order  and  statement  from  bank.  It 
is  mutually  agreed  that  the  aforesaid  bank  shall  hold  in 
trust  the  aforesaid  deeds  for  the  aforesaid  lots  until  their 
contract  is  fulfilled. 

^*  *  It  is  further  agreed  by  said  Frank  Taylor  that  upon 
the. completion  of  their  contract,  and  filling  the  same  by 
the  delivery  of  the  aforesaid  amount  of  cigar  stock,  that 
the  aforesaid  bank  shall  turn  over,  and  the  said  Frank 
Taylor  hereby  directs  and  empowers  the  said  bank  to  turn 
over,  the  said  deeds  to  John  F.  Carver,  or  his  order,  on  the 
filling  of  this  contract 

.  ^' '  It  is  agreed  that  a  sample  of  the  aforesaid  brands  of 
cigars  shall  be  deposited  with  the  deeds  and  abstracts  to  the 
aforesaid  lots,  together  with  a  copy  of  this  agreement,  in  the 
aforesaid  bank,  to  be  held  in  trust  by  said  bank  for  both 
parties  to  this  agreement,  and  that  the  cigars  furnished 
under  the  provisions  of  this  agreement  shall  be  of  the 
brands  specified,  and  conform  in  quality  to  said  samples 
deposited  in  said  bank,  and  the  said  Frank  Taylor  agrees 
to  order  in  not  less  than  case  lots  for  any  brand  ordered  at 
any  time,  and  to  order  said  goods  in  a  reasonable  time 
after  said  goods  are  packed  and  ready  for  shipment. 
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"  'Said  Frank  Taylor  agrees  to  pay  all  freight  or  cxpress- 
Bge  on  said  bill  of  goods  from  the  points  of  shipment  to  the 
city  of  Hastings,  Neb.,  said  goods  to  be  shipped  as  ordered, 
by  freight  or  express  as  said  Frank  Taylor  shall  order 
flame. 

^''Witness  our  hands  this  19th  day  of  January,  1889* 

"•John  F.  Carver. 
"'Frank  Taylor.' 

''Second — The  plaintiff  further  shows  unto  the  court 
that  he  has  in  all  things  pertaining  to  the  said  contract,  its 
duties  and  obligations,  fully  performed  the  same;  «  «  * 
that  the  defendant  Frank  Taylor  has  refused  and  still  re- 
fuses to  perform  and  fulfill  the  conditions  of  the  said  con- 
tract as  he  has  undertaken  so  to  do. 

"  Third—  *  ♦  ♦  That  the  lands  and  lots  set  out 
in  the  plaintiff's  petition,  and  specifically  designated  in  the 
contract  as  being  lots  1,  2,  3,  4,  6,  6,  and  7  in  block  No. 
2,  were  in  truth  and  in  fact  subdivided  by  the  defendant 
Frank  Taylor,  and  set  out  in  the  contract  to  represent  a 
larger  number  of  lots  than  the  said  space  of  ground  in 
truth  and  in  fact  represents. 

"Fourth —  ♦  ♦  *  That  the  said  lands  as  truly  de- 
scribed upon^the  plat  of  the  city  of  Hastings,  or  the  portion 
of  said  plat  in  which  it  is  included,  is  truthfully  and  cor- 
rectly described  as  follows:  Lots  1  and  2,  block  2,  Bird- 
sail's  addition,  or  that  the  division  and  representation,  as 
well  as  the  description  in  the  contract,  was  made  for  the 
false,  fraudulent,  and  dishonest  purposes  of  misleading, 
cheating,  and  defrauding  this  plaintiff. 

"  Fifth —  ♦  ♦  *  That  he  has  no  remedy  outside  of 
the  court  of  equity  by  which  he  can  obtain  a  full  and  fair 
redress  of  the  wrongs  and  injuries,  as  well  as  the  loss  and 
damage  caused  to  this  plaintiff  by  this  defendant's  conduct. 

"  The  plaintiff  therefore  prays  that  the  court  order,  ad- 
judge, and  decree  that  the  said  defendant  specifically  perform 
and  execute  the  said  contract  as  by  him  made  and  agreed ; 
31 
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that  said  contract  be  corrected  and  reformed  to  cover  and 
include  the  exact  description  of  the  said  lands  as  the  same 
are  really  described  in  the  aforesaid  plat^  the  said  land 
being  the  land  included  in  the  said  contract  by  erroneous^ 
fraudulent,  and  deceptive  description  given  by  said  defend^ 
ant. 

''  The  plaintiff  further  prays  that  should  this  honorable 
court  find  and  declare  that  the  said  contract  and  agreement 
is  not  susceptible  and  subject  to  a  specific  performance,  then» 
and  in  that  event,  the  plaintiff  prays  that  the  said  action 
may  be  retained  by  the  court  as  an  action  at  law,  and  that 
he  should  have  and  recover  from  said  defendant  his  dam« 
ages  by  reason  of  the  premises  in  the  same,  and  in  the  sum 
of  $10,000,  with  his  costs  and  disbursements  in  and  about 
the  said  action  made  and  expended." 

To  this  petition  an  answer  was  filed,  in  which  it  is  aU 
leged  that  the  defendant  has  conveyed  the  lots  in  dispute 
and  therefore  cannot  convey  the  same.  On  the  trial  of  the 
cause  the  court  rendered  judgment  in  favor  of  the  plaintiff 
for  five  cents  damages,  from  which  the  plaintiff  appeals. 

We  have  carefully  read  all  the  evidence  and  exhibits 
and  are  fully  convinced  that  the  judgment  is  right  It 
will  be  observed  that  the  petition  is  framed  to  enforce  spe- 
cific performance,  or  to  recover  damages  for  the  failure  to 
convey  the  land.  In  such  case  the  measure  of  damages, 
where,  as  in  this  case,  the  vendor  had  title  when  the  convey- 
ance  should  have  been  made,  and  refuses  to  convey  or  dis- 
ables himself  from  so  doing  by  parting  with  the  title,  is  the 
value  of  the  property  at  the  time  the  contract  was  to  be  per- 
formed, less  the  purchase  price.  (Duatin  v.  Newcomer,  8 
O.,  60;  Hopkins  v.  Lee,  6  Wheat.  [U.  S.],  109;  Wells  v. 
Abetmeihyy  5  Conn.,  222.) 
I  In  Hopkins  v.  Lee,  supra,  the  court  says:  ''The  rule  is 

i  settled  in  this  court  that,  in  an  action  by  the  vendee  for  a 

breach  of  contract  on  the  part  of  the  vendor  for  not  deliv- 
ering the  article,  the  measure  of  damages  is  its  price  at  the 


> 
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time  of  its  breach.  The  prioe  being  settled  by  the  contract, 
which  is  generally  the  case,  makes  no  difference,  nor  ought 
it  to  make  any;  otherwise  the  vendor,  if  the  article  have 
risen  in  value,  would  always  have  it  in  his  power  to  dis- 
cbarge himself  from  his  contract,  and  put  the  enhanced 
value  in  his  own  pocket;  nor  can  it  make  any  difference  in 
principle  whether  the  contract  be  for  real  or  personal  prop- 
erty if  the  lands,  as  is  the  case  here,  have  not  been  im- 
proved or  built  on.  In  both  cases  the  vendee  is  entitled  to 
have  the  thing  agreed  for  at  the  contract  price,  and  to  sell 
it  himself  at  its  increased  value.  If  it  be  withheld,  the 
owner  ought  to  make  good  to  him  the  difference.^'  The 
court  in  this  case  found  that  the  defendant  had  acted  in 
good  faitli  and,  in  effect,  that  he  was  unable  to  convey  to 
the  plaintiff,  but  as  the  proof  clearly  shows  that  the  land  was 
of  much  less  value  than  the  price  at  which  it  was  agreed 
the  plaintiff  should  purchase  the  same,  he  suffered  no  actual 
damages  by  the  refusal  of  the  defendant  to  convey.  The 
defendant,  however,  would  be  liable  for  nominal  damages 
for  a  breach  of  the  contract. 

No  facts  are  stated  in  the  petition  showing  a  loss  of  the 
plaintiff  upon  the  cigars,  and  the  proof  upon  that  point  is 
equally  unsatisfactory.  The  plaintiff  claims  to  have  con- 
tracted for  a  part  of  the  cigars,  but  what  part  he  fails  to 
state.  He  does  not  allege  or  claim  that  he  had  purchased 
and  had,  under  the  contract,  any  of  the  cigars.  It  is  true 
he  states  in  his  testimony  that  he  had  contracted  with  three 
firms  known  to  manufacture  certain  cigars  for  this  contract, 
but  he  fails  to  state  any  fact  from  which  the  court  would 
be  justified  in  awarding  him  substantial  damages.  Upon 
the  whole  case  it  is  apparent  that  the  judgment  is  right  and 
it  is 

Affibmed. 


The  other  judges  concur. 
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WlTHFBS  &  KOLUB  V.  BrITTAIN,  SmTTH  &  Co.  ET  AL. 

[Filed  October  26, 1892.] 

Attaohment:  Contbaot:  Unliquidated  Dahaoes  Recoyeba- 
BLR  ON  Attachment  Bofd.  An  acUon  npon  an  andertaking 
for  an  attachment  is  one  arising  upon  contract  and  may  be  main- 
tained bj  attaohment  against  the  property  of  a  non-resident. 
The  iact  that  the  damages  are  unliquidated  does  not  change  Uw 
character  of  the  action. 

Error  to  the  district  court  for  Hall  countj.  Tried  be- 
low before  Harribok,  J, 

Tliompaon  Brothers^  for  plain tifis  in  error : 

An  action  arising  upon  an  attachment  bond  is  an  action 
on  a  contract.  {Raymond  v.  Oreen,  12  Neb.,  218.) 

UTiummd  &  PlaU^  contra: 

Attachment  will  not  lie  for  unliquidated  damages  result- 
ing from  the  breach  of  contract,  unless  there  is  something 
in  the  contract  itself  which  affords  a  rule  by  which  they 
may  be  estimated.  (Clarksv.  Wilson,  3  Wash.  [C.  C.  U.  S.], 
560;  Jefferyv.  Wooley,  5  Halstead  [N.  J.  L.],  123;  Barber 
V,  Robeson,  3  Green  [N.  J.  L.],  17;  Hazard  v.  Jordon,  12 
AU.,  180.) 

Maxwell,  Ch,  J. 

This  action  was  brought  by  attachment  on  an  under- 
taking as  follows:  "We  bind  ourselves  to  the  defendants 
(meaning  Withers  &  Kolls,  plaintifls)  that  the  plaintiffs, 
Brittain,  Smith  &  Co.,  shall  pay  to  the  said  defendants  the 
damages,  not  exceeding  $2,500,  which  they  may  sustain  by 
reason  of  the  attachment  in  this  action  if  the  order  thereof  be 
wrongfully  obtained,''  to  recover  the  sum  of  (2,500  for  the 
wrongful  issuiug  of  the  attachment.     Certain  property  of 
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the  defendants  was  levied  upon,  whereupon  they  made  a 
motion  to  dissolve  the  attachment^  ^'Because  the  facts  stated 
in  the  affidavit  are  not  sufficient  to  justify  the  issuing  the 
same;  that  the  attachment  bond  mentioned  in  the  said  affi- 
davit was  sworn  out  by  plaintiffs  on  a  suit  pending  in  the 
district  court  of  Hall  county,  Nebraska,  for  damages,  and 
not  on  contract,  judgment  or  decree  executed  by  the  defend- 
ants Brittain,  Smith  &  Co.  and  H.  J.  Palmer;  that  said 
H.  J.  Palmer  is  a  resident  of  Hall  county,  Nebraska;  that 
the  action  so  pending  is  one  for  damages,  yet  unliquidated, 
unsettled,  and  undetermined,  and  there  is  no  authority  in 
law  for  the  issuing  the  said  writ  of  attachment  against  a 
non-resident  of  the  state  or  otherwise.'^  The  motion  was 
anstained  and  the  attachment  discharged. 

The  defendants  are  non-residents  of  the  state  and  the  sole 
question  presented  is,  Does  the  cause  of  action  arise  upon 
contract? 

Section  198  of  the  Code  provides:  ''An  attachment  shall 
not  be  granted  on  the  ground  that  the  defendant  is  a  for- 
eign corporation,  or  a  non-resident  of  the  state,  for  any 
claim  other  than  a  debt  or  demand  arising  upon  contract, 
judgment,  or  decree."  An  undertaking  made  in  a  l^al 
proceeding  is  an  agreement  or  contract  in  a  certain  contin- 
gency to  perform  certain  acts,  as  if  judgment  is  rendered 
in  favor  of  the  adverse  party,  to  pay  the  judgment  So  if 
an  attachment  is  issued,  an  undertaking  is  given  to  pay 
the  defendant  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  if  the  order  be  wrongfully  obtained. 
Here  is  an  agreement  to  pay  the  damages  if  the  attachment 
is  dissolved;  in  effeot,  that  if  no  sufficient  cause  existed  for 
issuing  the  same,  the  party  undertaking  will  compensate 
the  one  whose  property  is  attached  for  the  damages  he 
may  thereby  sustain.  Now,  will  any  one  contend  that  an 
action  on  the  undertaking  is  not  upon  this  agreement.  The 
fact  that  the  damages  are  unliquidated  can  make  no  differ- 
ence.    The  contract  limits  the  liability  of  the  obligors  to 
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the  amount  stated  in  the  undertaking,  so  that  in  no  event 
can  it  exceed  that  sum^  but  to  the  extent  of  the  injury  a  re- 
coverj  may  be  had  up  to  that  limit. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

ReYBBSED  Ain>  BEICAKDED. 

The  other  judges  concur. 


36    488 
*5t    230 

^^  ^®'  Feed  W.  Gray  v.  School  Distbic?!  of  NoBFOiiK. 

[Filed  Octobkb  26, 1892.] 

1.  Statutory  Bonds :  Requibbmsntb:  Waitbb:  Liabiutt  or 

SuBknBS.  While  a  statutory  bond  most  conform  subitantially 
to  the  requirement  of  the  statnte  in  respect  to  penalty,  condi- 
tions, form,  and  nnmber  of  soreties,  yet,  where  two  or  more  sdre- 
ties  are  required  and  it  is  signed  by  but  one,  who  by  his  wads 
or  acts  waiyes  additional  sureties,  he  will  be  held  liable. 

2.  Contractor's  Bond :  Liability  of  Subbtiies.    A  surety  on 

the  bond  of  a  contractor  for  the  erection  of  a  buUding  is  bound 
only  in  the  manner  and  to  the  extent  provided  in  the  obligation, 
and  if  payments  are  made  to  the  contractor  in  excess  of  the 
amounts  due  on  the  estimates,  he  will  not  be  liable  for  such  ex- 


3.  Mandamus  to  School  District.    JJeM,  Upon  the  frets  stated 
in  the  petition,  that  mandamu9  would  lie. 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Powers,  J. 

Wharton  &  Baird,  for  plaintiff  in  error. 

Barnes  &  Tyler  and  John  It.  HaySj  contra^ 
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Maxwell,  Ch.  J. 

A  general  demurrer  was  sustained  to  the  petition  in  the 
tx)urt  below  and  the  action  dismissed.  The  petition  is  aa 
follows : 

"The  relator,  Fred  W.  Gray,  of  the  city  of  Omaha,  in 
Douglas  county,  Nebraska,  respectfully  states  and  informs 
the  court  that  the  school  district  of  Norfolk,  in  the  said 
county  of  Madison,  on  or  about  the  26th  day  of  November^ 
1889,  entered  into  a  written  agreement  with  one  Martin  T. 
Murphy,  of  Omaha,  Nebraska,  whereby  the  said  Murphy 
agreed  with  the  said  school  district  of  Norfolk,  to  well  and 
sufficiently  erect,  furnish  and  deliver  in  a  perfect,  and  thor- 
t>ughly  workmanlike  manner^  on  or  before  the  1st  day  oi 
August,  1890,  a  school  house  situated  on  lotd  6  and  7,  in 
block  5,  of  Eoeninstein's  first  addition  to  the  city  of  Nor- 
folk, in  said  Madison  county,  Nebraska,  according  to  the 
plans  and  specifications  made  and  furnished  by  J.  C.  Stitt, 
architect,  to  the  satisfaction  and  under  the  direction  of  said 
architect.  In  consideration  of  which  the  said  school  dis- 
trict agreed  to  pay  the  said  Murphy  the  sum  of  $22,500. 
Providing  in  said  contract,  among  other  things,  that  on 
the  first  of  each  montii  during  the  progress  of  the  work 
thereby  agreed  to  be  performed,  the  architect  should  make 
an  estimate  of  the  materials  furnished  on  the  ground  and 
of  the  work  done  since  the  last  previous  estimate,  and  upon 
aaid  estimate  being  furnished  to  the  said  school  district  in 
writing,  it  should  thereupon  pay  the  said  Murphy  eighty- 
five  per  cent  of  said  estimate,  and  the  remaining  amount 
should  be  payable  upon  the  completion  of  said  school 
building.  And  providing  further,  amongst  other  things 
in  said  contract,  that  said  school  district  should  have  the 
right,  at  their  election,  instead  of  paying  on  the  architect's 
estimates  to  said  Murphy  the  amount  from  time  to  time 
found  due  and  payable,  to  pay  the  amount  for  material  or 
labor  on  said  building  to  the  party  or  parties  furnishing 
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the  same,  aud  that  the  receipts  of  such  party  or  parties 
furnishing  such  material  or  labor  should  be  accepted  by 
said  Murphy  as  so  much  cash  in  hand  paid.  And  pro* 
viding  further  in  said  contract,  amongst  other  things,  that 
should  said  Murphy,  at  any  time  during  the  progress  of 
said  building,  refuse  or  neglect  to  supply  a  sufficiency  of 
material  or  workmen,  or  cause  any  unreasonable  n^lect  or 
suspension  of  work,  or  ihil  to  comply  with  any  of  the  said 
articles  of  agreement,  the  school  board  of  said  district,  or . 
any  committee  thereof,  should  have  the  power  and  right  to 
enter  upon  and  take  possession  of  the  premises  and  pro* 
vide  material  and  workmen  sufficient  to  finish  said  build- 
ings, after  giving  forty-eight  hours'  notice  in  writing  and 
personally  delivering  to  said  Murphy,  and  that  the  ex* 
pense  of  such  notice  and  the  finishing  of  the  said  building 
would  be  deducted  from  the  amount  of  said  contract.  And 
providing  further,  amongst  other  things,  that  no  assign* 
ment  of  said  contract  or  any  interest  therein  by  said  Mur* 
phy  should  be  of  any  validity,  or  binding  upon  said 
school  district  unless  the  assent  thereto  of  said  school 
district  should  be  obtained  in  writing.  Which  contract 
was  duly  signed  by  said  school  district  and  the  said  Mar- 
tin T.  Murphy,  all  of  which  will  fully  appear  by  refer- 
ence to  the  same,  a  copy  of  which  is  herewith  filed,  marked 
'  Exhibit  A'  and  made  part  hereof. 

^'Second — ^The  relator  further  represents  and  informs 
the  court  that  for  the  purpose  of  securing  to  said  school 
district  compliance  with  the  terms  of  said  contract,  the  said 
Martin  T.  Murphy,  as  principal,  and  Fred  W.  Gray,  the 
relator,  as  surety,  executed  and  delivered  to  the  school 
board  of  said  school  district  their  bond  in  the  penal  sum  of 
$10,000,  bearing  date  November  26,  1889.  '  Providing  in 
said  bond  that  the  conditions  of  the  same  were  such,  that 
whereas  the  said  Murphy  had  been  awarded  the  contract 
for  the  erection  and  completion  of  a  school  building  in 
Norfolk,  Madison  county,  Nebraska,  for  the  agreed  prios 
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of  $22,500,  that  if  the  said  Murphy  should  well  and  truly 
erect  and  complete  said  building  according  to  the  drawings, 
plans,  and  specifications  prepared  by  the  architect,  J.  C. 
Stitt,  and  that  if  the  said  Murphy  should  in  all  respects 
comply  with  his  contract  for  the  erection  and  completion 
of  said  building  within  the  time  mentioned  in  said  contract, 
and  should  pay  all  laborers  and  mechanics  for  labor  that 
should  be  performed,  and  all  material-men  for  material  that 
should  be  used  in  the  erection  of  said  building,  and  perform 
all  said  contract,  then,  in  that  case,  said  obligiftion  should 
be  void  and  of  no  effect,  but  otherwise  should  -  be  and  re- 
main in  full  force  and  virtue.  All  of  which  will  fully 
appear  by  reference  to  said  bond,  a  copy  of  which  is  here- 
with filed,  marked  'Exhibit  B'  and  made  part  hereof. 

"Third — ^Tb.e  relator  further  represents  and  informs  the 
oonrt,  that  on  or  about  the  1st  day  of  December,  1890,  the 
school  board  of  said  district  notified  the  relator  that  said 
Martin  T.  Murphy  had  not  complied  with  the  terms  of  said 
contract  in  the  erection  of  said  school  building,  and  de- 
manded of  the  relator  compliance  with  the  terms  of  said 
contract,  nnder  and  by  virtue  of  the  provisions  of  the  said 
bond  on  which  the  relator  was  surety,  and  that  accordingly 
the  relator  proceeded  to  confer  with  the  said  school  board 
of  said  school  district  and  the  said  Martin  T.  Murphy,  and 
in  consideration  of  the  premises  and  of  one  dollar  and  for 
other  good  and  valuable  consideration  and  of  the  liability 
of  the  relator  upon  said  bond,  the  relator  secured  from  said 
Martin  T.  Murphy,  by  and  with  the  knowledge  and  con. 
sent  of  the  said  school  board,  an  assignment  to  him,  the 
relator,  of  all  right,  title,  and  interest  of  the  said  Murphy, 
in  or  to  said  contract,  and  authority  from  said  Murphy  to 
collect  from  said  school  district  the  amounts  due  and  to 
become  due  on  said  contract;  which  assignment  and  author- 
ity was  given  by  said  Murphy,  in  writing,  on  the  11th  day 
of  December,  1890,  as  will  fully  appear  by  reference  to 
the  same,  a  copy  of  which  is  herewith  filed,  marked  '  Ex- 
hibit C,'  and  made  part  hereof. 
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^'Fourth — The  relator  furth(er  represents  and  informs 
the  court  that  upon  reoeiving  said  notice  and  demand  from 
said  board  and  assignment  from  said  Murphy  as  afore- 
said, the  relator,  in  compliance  therewith,  and  with  the 
knowledge  and  consent  and  request  of  said  school  district 
proceeded  to  furnish  the  materials,  labor,  and  skill  for  the 
completion  of  said  building  in  accordance  with  the  terms 
of  said  contract,  and  that  thereupon,  between  the  17th  daj 
of  December,  1890,  and  the  21st  day  of  April,  1891,  the 
relator  paid  expenses,  furnished  materials,  skill,  and  labor 
upon  said  school  building  in  accordance  with  said  notice 
and  demand  from  said  school  board,  and  in  acoonlance 
with  the  terms  of  said  contract,  and  with  the  knowledge 
and  consent  of  said  school  board  amounting  in  all  to  the 
sum  of  $7,742.63,  and  the  said  school  board  paid  thereon 
to  the  relator  on  Deceuiber  15,  1890,  the  sum  of  $1,000; 
on  January  2,  1891,  the  sum  of  $48i22 ;  on  January  9, 
1891,  the  sum  of  $1,173.43;  on  February  17,  1891,  the 
sum  of  $1,109.17;  on  April  24, 1891,  the  sum  of  $10.50; 
and  on  April  24,  1891,  the  sum  of  $85.5Q,  making  total 
payments  of  $3,426.82 ;  leaving  balance  due  the  relator  of 
$4,315.81,  no  part  of  which  has  been  paid.  All  of  which 
will  fully  appear  by  reference  to  an  itemized  account  oi 
said  expenses  and  payments,  a  copy  of  which  is  herewith 
filed,  marked  'Exhibit  D,'  and  made  part  hereof. 

"Fifth — The  relator  furtlier  represents  and  informs  the 
court  that  the  relator  on  the  21st  day  of  April,  1891, 
completed  said  building  in  accordance  with  the  terms  of 
said  contract  between  said  school  district  and  Martin  T. 
Murphy,  and  the  said  school  board  of  said  district  re- 
ceived said  building  from  the  relator,  and  were  fully  satis- 
fied with  the  completion  thereof  as  performed  by  the  re- 
lator; and  that  there  is  now  due  the  relator  for  the  expenses, 
materials,  skill  and  labor  performed  in  the  completion  of 
said  building  as  aforesaid  the  said  balance  of  $4,315.81, 
and  that  said  school  district  has  sufficient  funds  in  the 
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treasurj  thereof  belonging  to  the  said  building  fund  to 
pay  said  sum  to  the  relator,  and  that  the  board  of  said 
school  district  have  n^lected  and  refused,  and  still  neglect 
and  refuse  to  execute  and  deliver  to  the  relator  the  neces- 
sary warrant  on  the  treasurer  of  said  school  district  for 
said  sum. 

^' Sixth — ^That  relator  further  represents  and  informs  the 
court  that  at  the  time  the  relator  commenced  furnishing 
materials,  skill,  labor,  and  expenses  of  completing  said 
school  building  it  was  understood  and  agreed,  by  and  be- 
tween the  relator  and  the  school  board  of  said  school  dis- 
trict, that  eighty-five  per  cent  of  the  architect's  estimates, 
which  should  be  made  thereafter  in  accordance  with  the  terms 
of  said  contract,  and  also  the  balance  then  due  and  which 
might  become  due  upon  said  contract  upon  the  completion 
of  said  building,  should  be  paid  by  said  school  district  to 
the  relator,  and  that  in  pursuance  of  said  understanding 
and  agreement  with  the  said  board,  and  with  the  full  knowl- 
edge and  consent  of  said  school  board,  the  relator  proceeded 
to  furnish  the  said  skill,  labor,  materials,  and  expenses  for 
the  completion  of  said  building,  and  did  complete  the  same 
to  the  full  satisfaction  of  said  school  district;  that  in  pursu- 
ance of  said  understanding  and  agreement  the  said  school 
board  of  said  district  paid  to  the  relator  on  December  15, 
1890,  the  said  sum  of  $1,000;  and  on  January  2, 1891,  the 
said  sum  of  $48.22;  and  on  January  8, 1891,  the  said  sum 
of  $1,173.43,  being  eighty-five  per  cent  of  the  architect's 
January  estimate;  and  on  February  17,  1891,  the  sum  of 
$1,109.17,  being  eighty-five  per  cent  of  the  architect's  Feb- 
ruary estimate;  and  on  April  24,  1891,  the  said  sums  of 
^85.50  and  $10.50,  being  for  extras  furnished  by  the  re- 
lator in  the  completion  of  said  building;  that  on  or  about 

the day  of  March,  1891,  the  said  school  board  of  said 

school  district  at  a  meeting  thereof,  adopted  and  caused  to 
be  spread  upon  the  records  of  said  board  a  preamble  and 
resolution,  of  which  the  following  is  a  copy,  to-wit; 
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"The  following  preamble  and  resolution  was  offered: 

"*  Where  \8,  In  the  contract  with  M.  T.  Murphy  for 
the  erection  of  the  school  building,  now  nearly  completed^ 
it  is  provided  that  the  school  board  shall  have  the  right,  at 
their  election,  instead  of  paying  on  architect's  estimates  to 
tiie  contractor,  the  amount  for  material  or  labor  on  such 
building  to  the  party  or  parties  furnishing  material  or  per- 
forming labor,  and  the  receipts  of  any  and  all  such  parties 
to  the  amount  actually  due  them  shall  be  accepted  by  the 
said  Murphy  as  though  so  much  cash  in  hand  paid;  and 

"*\Vhe?.e.vs,  The  bond  given  by  M.  T.  Murphy,  as 
principal,  and  Fred  W.  Gray,  as  surety,  for  the  faitliful  per- 
formance of  said  contract,  provides  that  if  the  said  Murphy 
shall  pay  all  laborers  and  mechanics  for  labor  that  shall  be 
performed,  and  all  material-men  for  material  that  shall  be 
used  in  the  erection  of  said  buildin;^  and  in  performing  his 
said  contract,  then,  in  that  case,  said  obligation  to  be  void^ 
but  otherwise  to  be  and  remain  in  full  force;  and 

*'' Whereas,  There  is  a  large  number  of  claims  filed 
with  this  board  for  material  furnished  and  for  labor  per- 
formed in  the  erection  of  said  scIiodI  building  which  are 
not  paid,  but  which  this  board  is  desirous  should  be  paid, 
to-wit : 

Norfolk  Brick  <&;  Tile  Company $1,891  80 

Chicago  Lumber  Company 49  08 

T.  W.  Wheaton 390  80 

L.  C.  Mittelstadt 149  39 

C.  F.  Eiseley 144  39 

Acme  Pressed  Brick  Company • 662  25 

Jno.  Nurer 6  00 

Welshaus  &  Gibson 248  26 

e.  W.  Babcock  &  Co 716  00 

Edwards  &  McCollough  Lumber  Company...  4  40 

August  Pasewalk 6  00 

Otto  Buckel 4  65 

T.  H.  Batte.; 15  00 

Jno.  Ingoldsby 40  00 

Adamant  Wall  Plaster  Company 279  70 
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'''And  Whereas,  The  said  Murphj  and  said  Gray 
have  each  neglected,  failed,  and  refused  to  pay  any  of  said 
claims:  Therefore, 

'"  i2e8o/o«d|  That  in  order  that  justice  may  be  done  to 
all  parties,  it  is  hereby  ordered  that  this  board  does  hereby 
elect,  as  is  provided  it  may  do,  to  pay  said  claims  and  to 
tender  to  said  Murphy  and  to  said  Gray  receipts  from  said 
parties  instead  of  cash  to  the  amount  actually  due  said 
parties. 

"  ^Besolvedj  That  the  secretary  of  this  board  is  hereby 
directed  to  issue  the  warrants  of  the  district  on  the  proper 
fund  to  the  said  parties  for  not  more  than  the  amounts 
mentioned  and  for  not  more  than  is  actually  due  them,  and 
to  tender  the  receipts  taken  for  payment  to  the  contractor, 
M.  T.  Murphy,  and  to  Fred  W.  Gray,  instead  of  cash  on 
estimates  as  heretofore,  except  that  the  claims  of  the  Ada- 
mant Wall  Plaster  Company,  $279.70,  shall  not  be  in- 
cluded nor  paid  for  want  of  funds.' 

"And  the  relator  further  represents  and  informs  the 
court  that  said  resolution  was  adopted  by  said  school  board 
without  the  knowledge  or  consent  of  the  relators,  and  that 
the  relator,  on  being  informed  that  said  resolution  had  been 
adopted  by  said  board  on  the  27th  day  of  March,  1891, 
thereupon  proceeded  to  notify  said  board  that  he  would  re- 
fuse to  receive  in  settlement  of  said  contract  any  receipts 
for  payments  made  by  said  board  to  mechanics  or  material- 
men for  labor  performed  or  materials  furnished  for  said 
building  except  such  payments  be  for  materials  furnished 
or  labor  performed  after  the  date  of  the  assignment  of  said 
contract  by  said  Murphy  to  the  relator,  and  that  upon 
April  1,  1891,  or  as  soon  thereafter  as  the  relator  could 
be  heard,  he  would  apply  to  Hon.  Isaac  Powers,  Jr.,  judge 
of  tl)e  district  court  of  the  seventh  judicial  district  of  Ne- 
braska, for  a  writ  of  mandamus  requiring  said  board  to 
pay  to  the  relator  all  sums  of  money  due  upon  the  esti- 
mates for  the  month  of  February  which  had  been  made. 
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and  estimate  for  the  month  of  lifarch  to  be  hereafter  made, 
and  all  other  sums  that  might  become  due  from  said  board 
under  contract.  Which  notice  was  reduced  to  writing  and 
served  upon  said  school  board  on  the  27  th  day  of  March, 
1891,  and  is  in  the  words  and  figures  following,  to-wit: 

'''To  the  Board  of  Education  of  the  School  District  of 
Norfolk :  You  are  hereby  notified  that  I  demand  all  moneys 
due  and  to  accrue  upon  the  contract  heretofore  entered  into 
between  M.  T.  Murphy  and  your  honorable  board  for  the 
construction  of  a  high  school  building  in  the  said  districts 
and  I  shall  refuse  to  receive  in  settlement  of  such  contract 
any  receipts  for  payments  made  by  you  to  mechanics  or 
material-men  for  labor  performed  or  material  furnished  for 
said  building,  except  such  payments  be  for  labor  performed 
or  material  furnished  since  the  assignment  of  said  oontr&ct 
by  said  Murphy  to  me,  and  you  are  further  notified  that 
upon  April  1,  or  as  soon  thereafter  as  I  can  be  heard,  I 
shall  apply  to  Hon.  Isaac  Powers,  Jr.,  a  judge  of  the  dis* 
trict  court  of  the  seventh  judicial  district  of  Nebraska,  for 
a  writ  of  mandamus  requiring  you  to  pay  to  me  all  sums 
of  money  due  upon  estimate  for  the  month  of  February 
already  made,  and  estimate  for  the  month  of  March,  to  be 
made  on  the  first  day  of  April,  and  shall  hold  you  person- 
ally responsible  for  any  misappropriation  of  the  funds  due 
and  to  become  due  upon  said  contract  by  payment  to  any 
other  persons,  or  otherwise.* " 

A  copy  of  the  contract  and  bond  are  set  out  as  exhibits 
and  need  not  be  noticed. 

The  first  objection  of  the  plaintiff  in  error  is  that  the 
bond  in  questiou  is  void  on  its  face  because  it  is  signed  by 
but  one  surety  (Cutler  v.  RoberUSj  7.  Neb.,  4),  while  the 
statute  requires  at  least  two.  In  the  case  cited  it  was  held 
that  a  statutory  bond  must  conform  substantially  to  the 
requirements  of  the  statute  in  respect  to  its  penalty,  condi- 
tion, form  and  number  of  .sureties,  and  a  surety  may  insist, 
as  a  defense  in  an  action  on  a  bond  signed  by  but  one  surety 
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where  the  statute  requires  two  or  more^  that  be  is  not  llablo 
thereon  unless  he  waive  the  condition.  That,  we  think,  is  a 
correct  statement  of  the  law,  but^it  b  doubtful  if  it  applies 
to  the  case  at  bar. 

The  contractor  and  surety  were  both  residents  of  Omaha^ 
and  we  are  led  to  infer  that  the  relator  did  not  expect  an- 
other surety  to  sign  the  bond  with  him  but  voluntarily 
become  sole  surety  for  Murphy.  If  such  was  the  case,  it 
would  be  a  waiver  of  additional  sureties  on  the  bond.  The 
fact  that  he  recognized  his  liability  to  the  defendant  for  the 
completion  of  the  building  is  a  strong,  if  not  a  controlling, 
circumstance  to  show  a  waiver  on  the  relator's  part.  Tho 
contract  provides  for  monthly  estimates.  '^On  the  first  day 
of  each  month,  during  the  progress  of  the  work  hereby  agreed 
to  be  performed,  the  architect  shall  make  an  estimate  of  the 
materials  furnished,  and  on  the  ground,  and  of  the  work 
done  since  the  last  previous  estimate,  and  not  included  in 
any  previous  estimate,  and  when  said  estimate  is  furnished 
said  first  party  in  writing,  said  first  party  shall  thereupon 
pay  said  second  party  eighty-five  per  cent  of  said  estimate, 
and  the  amount  remaining  on  completion  of  said  contract 
shall  become  due  and  payable  when  said  school  building 
shall  be  fully  finished  and  accepted  by  said  architect  and 
by  the  school  board,  or  a  committee  designated  by  the  said 
board  for  the  purpose,  and  when  the  said  first  party  shall 
be  fully  satisfied  that  no  liens  or  claims  of  any  kind  exist 
against  said  property  or  any  part  thereof  for  which  said  first 
party  would  or  could  be  liable.  Provided^  Said  first  party 
shall  have  the  right,  at  their  election,  instead  of  paying  on 
the  architect's  estimate  to  the  second  party  the  amount  from 
time  to  time  found  due  and  payable,  to  pay  the  amount  for 
material  or  labor  on  said  building  to  the  party  or  parties 
furnishing  material  or  performing  labor,  and  the  receipt 
of  any  and  all  such  parties  to  the  amount  actually  due  them 
shall  be  accepted  by  the  second  party  as  though  so  much 
cash  in  hand  paid.''     This  provision,. if  the  allegations  of 
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the  petition  are  true,  has  beea  disregarded.  The  defend- 
ant no  doubt  had  a  right  under  the  contract  to  pay  the 
workmen  and  material-men  instead  of  paying  the  con- 
tractor, but  to  bold  the  surety  liable  the  payments  must 
be  made  upon  each  estimate  so  far  as  it  is  sought  to  charge 
the  eighty-five  per  cent  No  doubt  claims  of  that  kind 
may  be  deducted  from  the  fifteen  per  cent  held  back  till 
the  completion  of  the  contract  The  surety  had  a  right 
to  rely  upon  the  conditions  of  the  contract  (Brennan  o. 
Qarky  29.  Neb.,  386),  and  it  was  held  in  the  case  cited  that 
''The  sureties  on  the  bond  of  a  contractor  for  the  erection 
of  a  building  are  bound  only  in  the  manner  and  to  the  ex- 
tent provided  in  the  obligation.  And  when  the  contract 
provided  that  the  work  was  to  be  done  under  the  supervi- 
sion of  an  architect  named,  and  payments  to  be  made  only 
on  estimates  made  by  him  from  time  to  time  as  the  work 
progressed,  and  certain  payments  were  made  without  such 
supervision  and  estimates,  that  the  sureties  were  entitled 
to  a  deduction  for  any  injury  they  may  have  sustained 
thereby."  {Simonson  v.  Thori.Zl  N.  W.  Rep.  [Minn.],  861 ; 
Miller  v.  8teu)art,9  Wheat  [U.  8.],  680;  Mayliew  v.  Boyd,  6 
Md.,  102;  Brighamv,  Weniworth,  11  Cush.,  123;  Paine  v. 
Jones,  76  N.  Y.  274 ;  AtlnrUa  Nat.  Bank  v.  Douglass,  51 
Ga.,  205;  Ryan  v.  Shaumeetown,  14  111.,  20;  JuJah  v.  Zm^ 
merman,  22  Ind.,  388;  Calvert  v.  London  Dock  Co.,  2  Keen 
[Eng.],  639;  Bragg  v.  Shain,  49  Cal.,  131;  Dandaa  v. 
SUrling,  4  Pa.  St,  73;  Weir  Plow  Cb.  v.  Walmdey,  110 
Ind.,  242;  Taylor  v.  Johnson,  17  Ga.,  521.)  If  the  alle- 
gations of  the  petition  are  true,  therefore,  the  defendant 
paid  estimates  in  excess  of  those  provided  for  in  the  con- 
tract, and  to  that  extent  the  surety  may  not  be  liable. 
Sufficient  is  alleged  to  require  the  defendant  to  answer. 

Third — The  amount  due  appears  to  be  admitted,  but  it  is 
sought  to  apply  the  same  in  payment,  of  claims  instead  of 
paying  it  to  the  relator.  This  being  so,  the  relator  may 
sustain  an  action  by  mandamus.     The  judgment  of  the 
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district  oourt  is  reversed  and  the  cause  remanded  for  far- 
ther proceedings. 

Reversed  and  bemanded. 


The  other  judges  concur. 


William  Belcher  et  al.  y.  George  F.  Palmer. 

[FiLBD  OCTOBEB  26,  1882.] 

1.  Pleading :  Sufficiency  of  Petition  When  Attacked  After 
Judgment.  Petition  and  exhibit  set  oat  in  opinion  held  sniB- 
dent  after  judgment  to  tonstain  it,  as  the  defendant  who  oonld 
avail  himself  of  the  defense  does  not  object 

%  JnriBdiction :  Summons:  Defendants  Residing  in  Differ- 
ent Counties.  Where  there  is  no  charge  of  oollasion  or  Arand 
between  the  indorser  and  holder  of  a  promissory  note  as  to  the 
liability  of  sach  indorser,  and  an  action  is  broaght  against  him 
in  the  connty  where  he  resides  within  the  state,  and  service  had 
on  him  there,  a  sammons  may  be  issned  and  served  on  the 
mftkers  in  other  connties  of  the  state. 

Error  to  the  district  court  for  Hall  county*  Tried 
below  before  Harrison  J. 

O.  A,  AbboU,  and  A,  if.  Bobbins,  for  plainti£fs  in  error. 

Thummd  &  Platt^  eorUra. 

Maxwell,  Ch.  J« 

This  action  was  brought  in  the  county  court  of  Hall 
county  by  the  defendant  in  error  against  the  plaintiffs  in 
«rror  and  H.  J.  Palmer.     The  petition  is  as  follows : 

'*The  said  plaintiff  demands  judgment  against  said  de- 
fendant for  the  sum  of  $530,  with  interest  thereon  from 
the  27th  day  of  October,  A.  D.  1883,  at  ten  per  cent  per 
32 
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annum^  and  costs  of  suit,  upon  a  promissory  note  made 
and  delivered  by  defendant,  in  the  name  of  A.  Rowan  and 
Wm.  Belcher,  to  H.  J.  Palmer,  and  assigned  to  plaintiff^ 
who  is  now  the  owner  thereof.  A  copy  of  said  note  ia 
hereto  attached,  marked  'Exhibit  A,'  and  made  a  part 
hereof.  Said  note  is  now  long  past  due  and  no  part  of 
same  has  been  paid.  And  there  is  now  due  from  the  de- 
fendant  to  the  plaintiff  upon  said  note  the  amount  first 
above  demanded,  with  interest,  as  stated  above.'' 

The  promissory  note  with  the  indorsements  thereon  ia 
as  follows : 

"$630.     Law  Office  •p  Thummel  &  Platt, 

"Grand  Island,  Neb.,  Oct.  27, 1883. 
"October  27,  1884,  after  date,  for  value  received,  we,  or 
either  of  us,  promise  to  pay  to  the  order  of  H.  J.  Palmer, 
five  hundred  and  thirty  dollars,  at  Thummel  &  Piatt's 
office,  with  interest  at  ten  per  cent  per  annum  from  date 
until  paid.  Secured  by  C.  mortgage  dated  on  10~27-'83, 
on  two  mules,  two  horses,  one  wagon,  sixteen  head  of 
cattle.  A.  Rowan. 

<*  Wm.  Belcher.'* 

Indorsement  on  back ; 

"March  4,  1885,  credit  by  sale  of  horses  taken  back^ 
$30;  less  expenses  as  follows  : 

One  month  keep  at  $1  per  day • $30  00 

Advertising  of  foreclosure 6  25 

Sale 1  00 

137  25 
"H.  J.  Palmer." 

William  Belcher  answered  the  petition,  in  substance,  that 
he  was  a  resident  of  Loup  county,  Nebraska,  and  that 
Rowan  was  also  a  resident  of  Loup  county,  but  the  de» 
fendant  H.  J.  Palmer  is,  as  defendant  believes,  a  resident 
of  Hall  county.     That  Palmer  was  not  jointly  indebted 
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with  said  defendants  on  said  note,  and  therefore  there  has 
been  no  l^al  and  proper  service  on  the  answering  defend- 
ants. 

Bowan  demurred  to  the  petition :  first,  because  the  court 
had  no  jurisdiction,  and  second,  because  the  petition  fails 
to  state  a  cause  of  action.  Default  was  taken  against  Pal- 
mer. The  cause  was  then  continued^  by  consent  of  parties 
present,  to  the  5th  day  of  November,  1889,  at  9  o'clock 
A.  M.  Various  continuances  were  had  by  agreement 
until  March  27,  1890,  when  the  demurrer  was  overruled, 
whereupon  Rowan  answered,  in  substance,  that  he  is  a  resi- 
dent of  Valley  county,  that  the  note  was  transferred  to 
the  plaintiff  below  long  after  it  became  due ;  that  no  de- 
mand for  payment  was  ever  made  upon  him  or  Belcher, 
nor  any  notice  of  non-payment  given  to  H.  J.  Palmer, 
and  third,  that  he  paid  on  said  note  to  H.  J.  Palmer  $350 
in  one  span  of  horses.  A  reply  was  filed  which  need  not 
be  noticed.  The  cause  was  further  continued  to  June  16, 
1890,  when  a  trial  was  had.  The  dooket  entry  is  as  fol- 
lows: 

"June  16,  1890,  10  A.  M.  Plaintiff  present  by  attor- 
ney. Defendants  A.  Bowan  and  Wm.  Belcher  present  in 
person  and  by  attorneys,  O.  A.  Abbott  and  A.  M.  Rob- 
bins.  Case  called.  W.  H.  Piatt,  G.  F.  Palmer,  and  H. 
J.  Palmer  sworn  and  examined  on  behalf  of  plaintiff. 
Plaintiff  rests.  Defendant  moved  to  dismiss  action  for 
the  reason  that  plaintiff  has  proven  no  demand  on  the 
makers  of  the  note  sued  on,  and  has  failed  to  prove  any 
notice  to  the  indorser  thereon  of  a  failure  to  pay  by  said 
makers.  Motion  argued,  submitted,  and  overruled,  to 
which  defendants  excepted.  Defendants  Wm.  Belcher  and 
A.  Rowan  sworn  and  examined  on  their  own  behalf.  Dep- 
ositions of  sundry  witnesses  read  on  behalf  of  defendants. 
Defendants  rest  Plaintiff  calls  J.  A.  Clement,  Fritz 
Laugman,  F.  E.  Stroud,  O.  U.  Wescott  and  John  Fonner, 
who  were  sworn  and  examined  on  behalf  of  plaintiff  in 
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rebuttal.     Case  argued  and  submitted  and  taken  under  ad- 
visement by  the  court  till  June  17,  1890,  9  A.  M. 

'*  June  17,  1890,  9  A.  M.  I  find  for  the  plaintiff  that 
there  is  due  from  said  defendants,  A.  Rowan  and  Wm. 
Belcher,  as  makers,  and  H.  J.  Palmer,  as  endorser,  to  said 
plaintiff  upon  said  note,  the  sum  of  $6-18.77,  principal 
and  interest.  It  is  therefore  considered  by  me  that  said 
plaintiff  recover  from  said  defendants,  A.  Rowan  and 
Wm.  Belcher,  as  makers,  and  H.  J.  Palmer,  as  endorser, 
the  said  sum  of  $648.77,  the  amount  so  as  aforesaid  found 
due,  and  the  cost  of  suit  herein,  taxed  at  $41.20,  judgment 
to  draw  interest  at  ten  per  cent,  as  provided  in  said  note, 
execution  to  issue." 

The  case  was  taken  on  error  to  the  district  court,  where 
the  judgment  of  the  county  court  was  affirmed.  None  ot 
the  evidence  is  preserved.  H.  J.  Palmer  is  not  here  ob- 
jecting either  to  the  petition  or  judgment.  There  is  no  al- 
legation of  collusion  or  fraud  in  the  answer  or  any  fact  to 
show  that  the  judgment  is  unjust,  but  because  of  the  fail- 
ure to  allege  a  waiver  of  demand  and  notice,  or  facts  to 
show  such  demand  and  notice,  we  are  asked  to  hold  that 
the  judgment  cannot  be  sustained,  and  this,  too,  by  parties 
who  are  not  affected  by  the  failure  to  plead  these  facts. 
This  we  cannot  do.  In  the  absence  of  collusion  or  fraud, 
neither  of  which  is  charged.  Belcher  and  Rowan  cannot 
object  to  the  rendering  of  judgment  against  Palmer.  It  is 
unnecessary  to  discuss  the  matter.  On  the  pleadings  alone 
there  is  no  prejudicial  error  shown.  The  judgment  of  the 
court  below  is  right  and  is 

Afflrmeix 


The  other  judges  concur. 
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Township  of  Inayalb  v.  Judson  Bailey,  County 

Clerk,  bt  al. 

[Filed  Octobeb  26, 1892.] 

Oounty  Supervisors:  Pbocebdings  of  Boabd:  Hajobitt 
Totb:  How  Dbtbbminbd:  OHAirorNO  Township  Bounda- 
xiBS.  Section  912  of  the  Consolidated  Statntea  provides  that 
''two-thirds  of  the  whole  nnmber  of  saperrison  eleoted  shall 
oonsiitnte  a  qnornm,  and  a  majority  thereof,  if  present,  maj 
transact  bosiness."  In  changing  the  honndaries  of  a  township, 
there  were  present  seventeen  members  of  the  board,  of  which 
eight  Toted  in  favor  of  the  change  and  seven  against,  and  two 
refrained  from  voting.  JBeldf  That  it  was  the  dnty  of  all  pres- 
ent to  vote,  and  those  not  voting  mnst  be  counted  in  making 
up  the  aggregate,  and  that  as  less  than  a  mt^O'^^y  ^^  voted  in 
fibvor  of  the  proposition,  it  had  failed. 

Ebbob  to  th«  district  court  for  Webster  countj.  Tried 
below  before  Gaslin,  J. 

John  It.  WUoox,  for  plaintiff  in  error. 

Ooue  &  McNeny,  contra. 

Maxwell,  Ch.  J. 

A  demurrer  to  the  petition  was  sustained  in  the  court 
below  and  the  action  dismissed.     The  petition  is  as  follows: 

^' Your  petitioner  says  that  it  is  one  of  the  townships  of 
Webster  count j^  Nebraska;  that  defendant  Walnut  Creek 
township  is  also  one  of  the  townships  of  said  county;  that 
defendant  Judson  Bailey,  is  county  clerk  of  said  county, 
and  defendant  Manley  McNitt  is  treasurer  of  said  county. 

''Your  petitioner  says  that  prior  to  and  up  to  June  21, 
1888,  the  south  boundary  of  Inavale  towuship  was  the 
Kepublican  river,  and  the  boundary  of  defendant  Walnut 
Creek  township  was  the  same  portion  of  the  Republican 
river;  that  some  time  prior  to  said  June  21,  1888,  the  de- 
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feodant  Walnut  Creek  township,  without  notioe  to  plaint- 
iff, presented  to  the  defendant  board  of  supervisors  a  pe- 
tition signed  solely  by  residents  and  property  owners  of 
said  Walnut  Creek  township,  praying  the  said  board  to 
change  the  boundary  of  the  said  Inavale  and  Walnut  Creek 
townships  so  as  to  make  the  township  line  between  towns 
1  and  2,  range  12,  the  boundary  between  said  townships 
instead  of  the  river;  plaintiff  says  that  the  effect  of  this 
change,  when  made,  was  to  transfer  from  Inavale  township 
to  Walnut  Creek  township  the  following  lands  and  the 
personal  property  of  those  living  thereon,  to-wit :  lots  1,, 
2,  3,  4,  and  6  of  section  1,  town  2,  range  12;  lots  1,  2,  3, 
4,  5,  and  6,  section  2,  town  1,  range  12;  northeast  quarter 
the  north  half,  and  southeast  quarter  of  the  northwest 
'  quarter,  and  lots  3,  i,  5,  and  6,  section  3,  town  1,  range 
12;  northwest  quarter,  the  north  half,  the  northeast  quar- 
ter, and  lots  3,  4,  5,  and  6,  section  4,  town  1,  range  12; 
all  the  north  half,  and  lots  3,  4,  6,  and  6,  section  5,  town 
1,  range  12;  all  section  6,  and  north  half  northeast  quar- 
ter, the  northeast  quarter  of  the  northwest  quarter,  and 
lots  4,  5,  and  6,  section  7,  town  1,  range  12. 

*' Plaintiff  says  that  all  the  owners  of  said  land  and 
property  remonstrated  and  objected  against  said  change, 
but  that  the  said  defendant  board  of  supervisors  illegally 
and  unlawfully  made  such  change,  and  defendant  Bailey 
threatens  to  put,  is  putting,  or  has  put  said  property  upon 
the  tax  list  of  Webster  county,  Nebraska,  for  the  year 
1888,  as  though  said  property  was  in  Walnut  Creek  town- 
ship, and  to  put  it  upon  the  township  tax  list  of  said  town- 
ship. Defendant  McNitt  threatens  to  collect  the  township 
taxes  for  the  year  1888  upon  said  property  and  pay  them 
over  to  the  said  Walnut  Creek  township. 

''Plaintiff  prays  that  defendant  Bailey  may  be  ordered 
to  put  said  property  upon  the  tax  list  of  Inavale  township 
in  both  township  and  county  tax  books;  that  the  said  pre- 
tended change  in  the  boundary  lines  of  said  plaintiff  and 
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defendant  townships  may  be  declarecl  illegal  and  void,  and 
that  defendant  McNitt  may  be  ordered  to  pay  over  the 
township  taxes  which  he  may  collect  upon  said  property 
to  plaintiff." 

This  petition  was  duly  verified.  The  petition  was 
amended  by  adding  the  following: 

*^  Comes  now  plaintiff  and  amends  his  petition  by  adding 
the  following  allegations  thereto:  That  said  order  for  said 
change  of  boundaries  is  void,  for  that  there  were  present 
at  the  meeting  of  the  defendant  board  of  county  supervis- 
ors, June  21,  1888,  at  which  said  order  was  made,  seven- 
teen members  of  the  board ;  that  the  question  of  the  change 
of  boundaries  came  up  before  said  board  on  the  two  reports 
of  the  committees,  and  the  majority  report  against  the  change 
of  boundaries  was  rejected.  The  minority  report  in  favor  of 
said  change  was  decided  and  accepted  by  a  yea  and  nay 
vote,  and  resulted  in  eight  yeas  and  seven  nays,  two  mem- 
bers present  not  voting,  and  that  no  further  or  other  action 
was  taken  except  to  declare  the  report  of  the  committee  ac- 
cepted, and  it  is  upon  that  state  of  facts  that  defendant 
clerk  and  treasurer^  threaten  to  act. 

'^Affiant  says  that  said  board  has  a  set  of  rules  govern- 
ing their  proceedings,  rule  8  of  which  is:  'In  order  to 
carry  any  question  it  shall  be  necessary  for  a  majority  oi 
the  members  present  to  vote  in  the  affirmative.' '' 

Section  912  of  the  Consolidated  Statutes  provides :  ^'  Two- 
thirds  of  all  the  supervisors  elected  in  any  county  shall 
constitute  a  quorum  for  the  transaction  of  business,  and  all 
questions  which  shall  arise  at  meetings  shall  be  determined 
by  the  votes  of  a  majority  of  the  supervisors  present,  ex- 
cept in  cases  otherwise  provided  for.''  It  is  the  duty  of 
all  members  present  to  vote  upon  every  proposition  prop- 
erly before  the  board  for  its  determination.  The  mem- 
bers are  to  transact  the  county  business.  It  may  be  pre- 
sumed that  each  member  intends  to  perform  his  duty 
faithfully  and  efficiently.     This  requires   him  to  use  his 
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best  judgment  and  act  upon  every  proposition  submitted. 
If  one  member  may  shirk  his  duty  in  that  regard  why  may 
not  all  ?  The  intention  of  the  law  is  that  all  present  shall 
vote.  The  law  is  not  that  only  a  majority  of  those  voting 
shall  be  necessary,  but  of  those  present.  Each  member 
takes  an  oath  to  faithfully  discharge  his  duty.  This  means 
every  duty — ^not  such  as  he  may  desire  to  discharge,  but 
every  duty  connected  with  his  office.  It  is  his  duty,  there* 
fore,  to  vote  upon  every  proposition  properly  before  the 
board,  and  if  two  voters  are  present  but  do  not  vote,  they 
are  nevertheless  to  be  counted  in  making  up  the  aggr^te 
of  the  votes.  The  petition  therefore  states  a  cause  of  action, 
and  the  judgment  of  the  district  court  is  reversed  and  th^ 
cause  remanded  for  further  proceedings. 

BeV£B8£D  and  REMANDSDw 


Thb  other  judges  concur. 


35    456 
63    (MS 

M   ^  BaKUEL  p.  FaRRINGTON  ET  AL.,  APPKLIiEES,  Y.  JoBEPH 

: D.  Stone  et  al.,  appellants. 

[FiLBD  OCTOBXB  26,  1892.] 

1.  Oreditor'0  Bill :  Bona  Fide  Purchaser.  In  the  deeree  of 
the  district  oonrt  the  defendant  Sarah  A  Stone  was  fonnd  to  be 
a  hona  fide  purchaser,  and  entitled  to  a  prior  lien  to  the  extent 
of  $S00.  HM,  That  the  proof  tended  to  show  that  she  wm  a 
Uma  fide  purchaser,  and  entitled  to  hold  the  entire  property  sa 
snch. 


2.  :  Fraudulent  Gonvetancs.    It  is  not  sufficient  that  the 

Tender  desires  to  defeat  the  payment  of  a  claim  bj  the  transfer 
of  his  property;  to  render  the  conveyance  fraudulent  it  must  be 
taken  with  knowledge,  actual  or  oonstructiye,  of  the  proposed 
fraud,  or  there  must  be  a  want  of  consideration. 

3.  : .     While  a  transfer  of  property  to  a  lelatiTe  by  % 
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penoD  liable  on  a  claim,  where  the  effect  will  be  to  defeat  the 
payment  of  the  same,  will  be  acratlnised  Tery  closely,  yet  it 
will  be  sostained,  if  made  in  good  fi»ith  for  an  adequate  consid- 
eration. 

Appeal  from  the  district  oourt  for  Fillmore  countj. 
Heard  below  before  Moreus  J. 

John  D.  PopSy  and  Charles  H.  Sloan,  for  appellants. 
Ong  &  Jensen,  and  Robert  Ryan,  oonJtra. 

Maxwell,  Ch.  J. 

This  is  a  creditor's  bill^  brought  by  the  plaintiffs  against 
the  defendants  in  the  district  court  of  Fillmore  county^  to 
have  certain  real  estate^  described  in  the  petition,  declared 
the  property  of  Joseph  D.  Stone,  and  applied  to  the  pay- 
ment of  the  plaintiffs'  judgment.  The  facts,  as  they  ap- 
pear, are  substantially  as  follows : 

In  July,  1882,  one  Woodruff  was  engaged  in  the  mer- 
cantile business  in  Friend,  Nebraska,  and  being  indebted 
in  a  considerable  amount  to  various  persons,  among  others 
the  plaintiffs,  sold  and  transferred  his  entire  stock  of  goods, 
book  accounts,  etc.,  to  Joseph  D.  Stone,  who  was  then  en- 
gaged in  banking  at  Friend.  The  plaintiff  brought  suit 
against  Woodruff  by  attachment,  and  levied  upon  a  por- 
tion of  the  goods  transferred  to  Stone,  who,  in  the  mean- 
time, had  transferred  the  same  to  one  Starkey.  Starkey 
brought  an  action  against  the  officer  for  the  conversion  of 
the  goods,  and  recovered  judgment,  which  was  reversed  in 
this  court.  (Lane  v,  Starkey,  15  Neb.,  285.)  On  the  sec- 
ond trial,  judgment  was  rendered  in  favor  of  Starkey, 
which  was  affirmed  in  this  court.  {Lane  v.  Starkey,  20 
Neb.,  586.)  The  plaintiffs  thereupon  brought  an  action 
against  Stone  for  the  amount  of  the  judgment  paid  by 
them,  and  a  judgment  was  rendered  in  their  favor  on  the 
18tb  of  June,  1888,  for  the  sum  of  $1,348.63  and  costs. 
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No  appeal  was  taken  froni  that  judgment  and  it  is  now  in 
full  foroe.  An  ezectttion  was  issued  on  this  judgment, 
which,  on  the  6th  day  of  January,  1890,  was  returned 
nulla  bona.  Afterwards,  an  execution  was  issued  on  a 
transcript  of  the  judgment  in  Fillmore  county,  and  a  levy 
made  on  the  land  in  question. 

On  the  14th  of  December,  1888,  Joseph  D.  Stone  and 
wife  sold  and  conveyed  the  land  in  controversy  to  Sarah 
A.  Stone,  for  the  expressed  consideration  of  $4,000.  The 
question  to  be  determined  is  the  good  faith  of  this  trans- 
action. The  court  below  held,  in  effect,  that  Sarah  A. 
Stone  was  a  good  faith  purchaser  to  the  extent  of  $600  and 
gave  her  a  lien  prior  to  the  plaintiffs  on  the  land  for  that 
amount  and  interest,  and  ordered  the  land  sold  and  the 
proceeds  applied  to  the  plaintiffs'  judgment.  In  the  deed  of 
conveyance  from  Joseph  D.  Stone  and  wife  we  find  the 
following:  "That  we,  Joseph  D.  Stone  and  Charity  P. 
Stone,  husband  and  wife,  of  the  county  of  Saline  and  state 
of  Nebraska,  for  and  in  consi<ieration  of  the  sum  of  four 
thousand  dollars  in  hand  paid,  do  hereby  grant,  bargain, 
sell,  convey,  and  confirm  unto  Sarah  A.  Stone,  of  the  county 
of  Fillmore  and  state  of  Nebraska,  the  following  described 

real  estate,  situated  in county  and  state  of  Nebraska, 

to-wit :  The  northeast  quarter  of  section  14,  in  township  8 
north,  of  range  2  west,  in  the  district  of  lands  subject  to 
sale  at  Lincoln,  Nebraska,  containing  one  hundred  and 
sixty  acres.  This  deed  is  subject  to  a  mortgage  of  sixteen 
hundred  dollars,  which  is  assumed  by  the  party  of  the  sec- 
ond part  and  agrees  to  pay  as  a  part  of  the  purchase  money." 

The  testimony  tends  to  show  that  Sarah  A.  Stone  had 
considerable  property  and  had  done  business  in  her  own 
name  for  many  years;  and  some  time  prior  to  this  transfer 
had  had  an  interest  in  a  mill  with  J.  D.  Stone,  but  this 
had  been  terminated  before  the  deed  in  question  was  made. 
It  also  appears  that  several  years  ago  J.  D.  Stone  had 
started  a  small  bank  at  Friend  on  borrowed  capital ;  that 
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the  hnshand  of  Sarah  had  assisted  him  to  the  exlent  of  his 
ability;  that  Sarah  had  owned  a  unmber  of  steers  which 
were  sold  and  the  proceeds  paid  to  J.  D.  Stone  as  a  loan ; 
that  in  November,  1888,  J.  D.  Stone  sold  the  land  in  ques- 
tion to  Sarah  for  $1,000.  Of  this  amount  she  was  to  be 
credited  the  amount  of  $400  with  interest  for  the  loans 
derived  from  the  sale  of  the  steers ;  that  she  assumed  the 
$1,600  mortgage  and  gave  her  individual  notes  for  |2,000, 
one  for  the  sum  of  |1,000  with  interest  at  ten  per  cent',  due 
in  1891,  and  the  other  for  a  like  amount  with  interest  due 
in  1893;  that  upon  one  of  these  notes  the  sum  of  $600 
has  been  paid.  So  far  as  appears  the  land  was  sold  for  a 
fair  price  and  the  evidence  fails  to  show  a  want  of  good 
faith  on  the  part  of  Sarah. 

The  testimony  tends  to  show  that  J.  D.  Stone  did  not 
consider  the  plaintiffs'  claim  a  just  debt,  and  that  he  had 
used  expressions  that  indicated  an  intention  on  his  part  to 
pay  his  other  debts  but  to  avoid  payment  of  this  claim  if 
he  could.  If  all  that  is  alleged  on  behalf  of  the  plaintiffs 
in  that  regard  is  true,  while  it  would  show  an  intention  on 
his  part  to  avoid  payment,  still  it  could  not  affect  a  bona 
fide  purchaser.  The  fact  that  Sarah  was  the  wife  of  the 
son  of  J.  D.  Stone,  while  a  circumstance  that  requires  the 
court  to  scrutinize  the  transaction  very  closely,  yet  does  not 
deprive  her  of  her  rights  which  she  acquired  in  good  faith, 
and  without  intention  of  defrauding  creditors  of  J.  D. 
Stone.  In  no  proper  sense  were  the  plaintiffs  creditors  of 
Stone.  The  judgment  evidently  was  recovered  against  him 
upon  the  ground  that  he  in  bad  faith  had  purchased  the 
stock  of  goods  and  accounts  of  Woodruff  and  thereby  de- 
feated the  plaintiffs  of  their  just  dues.  That  is  an  action 
for  tort,  and  while  no  doubt  a  recovery  may  be  had  in  such 
case  it  is  because  of  the  wrong  done  to  plaintiffs.  This 
question  does  not  arise,  but  the  testimony  fails  to  show  that 
any  creditor  has  been  defrauded. 

It  seems  that  the  judge  of  the  district  court  made  a  sup- 
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plemental  order  for  tbe  examination  of  Sarah,  while  this 
action  was  pending,  without  requiring  notice  to  be  given 
to  her  or  her  attorney ;  that  an  attorney  for  the  plaintiff,  with 
a  short-hand  reporter,  went  to  her  residence  and  administered 
to  her  an  oath  and  then  proceeded  to  question  her  in  r^ard 
to  the  transaction,  and  the  substance  of  that  testimony  is 
in  evidence  on  behalf  of  the  plaintiffs.  No  court  should 
grant  an  order  of  tlikt  kind  except  Opon  notice.  It  is  evi- 
dent that 'the  order  was  obtained  without  notice  and  the 
whole  proceedings  were  ex  parte.  We  do  not  care  to 
comment  on  sooh  procedure.  Upon  the  whole  case  it  is 
apparent  that  the  defendant  Sarah  is  a  bona  fide  purdiaser 
and  is  entitled  to  protection.  The  judgment  of  the  district 
court  is  reversed  and  the  action  dismissed. 

Reversed  and  actiok  dismissedw 

The  other  judges  concur. 


[85    4«) 

a5"  4ooi  William  6.  Smith  v.  Wigton  &  Wtlttham. 

[FiLKD  OCTOBEB  26,  1892.] 

1.  Fleadinffs:  Amended  Supebsedb  Obioinau  Defendant  Imt- 
ing  filed  an  answer  to  the  petition,  and  plaintiff  therenpon  filing 
an  amended  petition,  to  which  defendant  anewexa  without  mak- 
ing the  original  answer  part  of  the  second  answer,  the  case  stands 
for  trial  on  the  amended  pleadingn,  and  the  original  pleadings 
are  disregarded. 

3.  Action  for  Money  Had  and  Beoeiyed:  Defutss  Ukdee 
CoNTBACT  Must  be  Pleaded.  Where  the  defendant  eUims 
money  as  dne  him  under  a  contract  with  the  plaintiff,  he  most 
plead  the  facts  showing  his  right  to  retain  the  same. 

3.  :  Pleadings:  Genebal  Denial:  Facts  ik  Issue.    In 

an  action  iu  substance  for  money  had  and  receiyed,  a  general  de- 
nial only  pnts  in  issue  tbe  receipt  of  the  monej. 

Error  to  the  district  court  for  Madison  county.     Tried 
below  before  NoRRis,  J. 
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'.  C  Brome,  for  plaintiff  in  error. 
J.  B.  Barnes,  contra. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants to  recover  the  sum  of  $3,500.47  with  interest  and 
costs.     The  amended  petition  is  as  follows : 

''Comes  now  the  plaintiff  and  by  order  of  court  files  this 
his  amended  petition,  and  for  cause  of  action  against  the 
defendant  states : 

"First— That  on  or  about  the  23d  day  of  March,  1888, 
the  defendant  received  from  the  clerk  of  the  district  court 
of  Platte  county,  Nebraska,  the  sum  of  ten  thousand  seven 
hundred  and  ninety-five  and  -j^  dollars  to  and  for  the  use 
of  plaintiff.  ' 

"Second — That  on  or  about  the  2d  day  of  April,  1888, 
and  before  the  commencement  of  this  action,  plaintiff  de- 
manded an  accounting,  settlement,  and  payment  thereof 
from  the  defendants. 

"  Third — That  the  defendants  have  failed  to  account  for 
or  pay  over  to  said  plaintiff  any  part  of  said  sum  except 
the  sum  of  $7,668.50,  leaving  a  balance  still  due,  owing, 
unpaid,  and  not  accounted  for  to  this  plaintiff,  amounting 
to  three  thousand  one  hundred  twenty-six  and  y^^  dollars, 
which  last  named  sum  the  defendants  refuse  to  pay  plaintiff. 

"Fourth — That  said,  defendants  did  not  obtain  said 
money  from  said  clerk  of  the  district  court  of  Platte  county, 
Nebraska,  under  or  by  virtue  of  any  contract  with  this 
jplaintiff. 

"Wherefore  plaintiff  prays  judgment  against  the  de- 
fendants for  the  sum  of  three  thousand  one  hundred  and 
twenty-six  and  -^^/^  dollars,  and  interest  thereon  at  seven 
per  cent  per  annum  from  March  23,  1888,  and  the  costs 
of  suit/' 

It  appears  that  prior  to  the  filing  of  the  amended  peti- 
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lion,  the  plaintiff  had  filed  a  petition  in  which  he  did  set 
out  in  substanoe  a  contract  of  employment  of  the  defend- 
ants, and  that  they  had  prosecuted  the  suit  to  judgment^ 
and  collected  thereon  the  sum  of  $10,795.28,  forty  per 
cent  of  which  was  to  be  retained  as  attorney  fees ;  that 
they  had  paid  the  plaintiff  the  sum  of  $5,225,  leaving  a 
balance  due  the  plaintiff  of  the  sum  of  $1,251.67,  with  in- 
terest and  costs. 

The  answer  to  the  amended  petition  is  a  general  deniaL 
In  the  first  answer  the  contract  is  denied,  but  it  is  allq^ 
that  the  plaintiff  was  unable  to  pay  the  expenses  of  the 
suit,  and  that  the  defendants  loaned  the  plaintiff  money  to 
pay  the  same,  to-wit,  the  sum  of  $344.30,  which  sum  was 
to  be  deducted  from  the  amount  of  the  plaintiff's  judg- 
ment They  also  allege  that  instead  of  forty  per  cent  of 
the  judgment  they  were  to  have  fifty  per  cent  We  are 
unable  to  see  any  benefit  the  parties  can  derive  from  the 
original  pleadings.  Where  amended  pleadings  are  filed, 
the  case  is  tried  upon  the  amended  pleadings  alone.  {Bank 
V.  Telegraph  Co.,  30  0.  St,  555 ;  Mazw.,  CJode  PL,  583.) 
An  amended  answer  supersedes  the  first  answer.  {ReUU  o. 
Likowaki,  33  Ean.,  516.) 

Second — The  issue  presented  by  the  amended  pleadings  is 
the  receipt  and  retention  of  more  than  $3,000  of  plaintiff's 
money  by  the  defendants.  The  proof  clearly  shows  that 
they  collected  more  than  $10,000  on  a  judgment  recovered 
in  favor  of  the  plaintiff  and  that  they  still  retain  more  than 
$3,000.  If  this  is  retained  in  pursuance  of  a  contract  to 
that  effect  it  should  be  pleaded.  It  is  properly  a  matter  of 
defense  as  a  justification  by  the  defendants  for  retaining 
the  money.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

ReVEBSED  and   BEMAin>ED. 

The  other  judges  concur. 
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State  of  Nebraska,  ex  bbl.  RoYAii  Arcaxuh,  v* 

Thomas  H.  Benton,  Auditor, 

[FiLIED  OCTOBKB  26,  1892.] 

IdiB  InsTiranoe:  Sbobbt  Bbnevolent  Obdkbs:  AuDiTOB'a 
CsBTiFiGATE :  Fexs.  A  secret  benevolent  order,  which  lasnet 
oertificates  of  indemnitj  solely  to  its  members,  whereby  the 
order  obliscates  itself  to  pay  a  stipnlated  snm  on  the  death  of 
any  member  to  his  widow  or  children,  or  other  persons  do- 
pendent  upon  him,  upon  complying  with  all  the  requirements 
of  chapter  18,  session  laws  of  1887,  is  entitled  to  a  certificate 
from  the  anditor  anthorising  it  to  transact  business  in  this  state 
without  paying  the  fees  specified  in  section  32  of  chapter  43  of 
the  Compiled  Statutes. 

Original  applicaiion  for  mandamus. 

Weaver  &  Oilier,  for  relator. 

George  H.  Hagtings,  Attorney  Oeneral,  oontrcL 

NORVAL,  J. 

This  ifl  an  original  application  to  this  court  for  a  per- 
emptory mandamus  to  compel  the  respondent  to  issue  to 
relator  a  certificate  of  authority  to  transact  business  in  this 
state. 

Relator  is  a  secret  benevolent  and  fraternal  society,  in- 
corporated under  the  laws  of  the  state  of  Massachusetts, 
the  management  and  control  of  which  is  confined  exclu- 
sively to  its  members,  a  part  of  whom  are  residents  and 
citizens  of  this  state.  The  object  and  purpose  of  the  soci- 
ety, in  addition  to  its  benevolent  and  fraternal  features,  is 
to  issue  certificates  of  indemnity  to  its  members,  promis- 
ing to  pay  a  specified  sum  of  money,  in  case  of  the  death 
of  any  of  its  members,  to  the  widow,  orphan,  or  other  per- 
son dependent  upon  such  member,  all  of  which  business 
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is  done  by  and  through  councils,  located  in  this  and  other 
states  of  the  Union. 

It  is  stipulated  that  relator  has  a  sufficient  membership 
to  pay  its  certificates  in  full  in  case  of  the  death  of  any  of 
its  meml)ers,  by  the  usual  mode  of  assessment;  that  it  has 
filed  a  certificate  in  the  office  of  the  auditor  of  public  ac- 
counts of  this  state,  setting  forth  the  total  number  of  its 
inembers  in  good  standing,  the  title  and  post-office  address 
of  each  of  its  chief  officers,  its  method  of  assessment  upon 
which  funds  are  provided  to  pay  the  certificates  of  indem- 
nity by  it  issued,  together  with  a  certified  copy  of  its  con- 
stitution and  by-laws;  that  on  or  about  March  9, 1891,  re- 
lator filed  with  the  auditor  a  sworn  statement,  setting  forth 
the  total  number  of  members  in  good  standing  on  the  first 
day  of  January,  preceding;  the  total  number  of  members 
who  have  been  suspended  for  the  non-payment  of  dues  and 
assessments  for  the  preceding  twelve  months,  together  with 
the  amount  of  money  paid  to  each,  and  the  number  of 
claims  resisted,  and  the  reason  for  resisting  the  payment 
thereof;  the  total  amount  collected  for  the  payment  of  cer- 
tificates of  indemnity,  and  the  amount  due  and  unpaid 
upon  certificates  of  deceased  members;  the  total  amount 
on  hand  in  such  fund,  and  the  amount  paid  out  of  such 
fund ;  that  relator  has  in  all  respects  complied  with  the  re- 
quirements of  chapter  18,  Session  Laws,  1887,  the  same 
being  ''An  act  to  exempt  secret  societies  and  associations 
from  the  requirements  of  chapter  sixteen  (16),  of  the  Com- 
piled Statutes  of  1885,  to  define  the  duties,  powers,  and 
obligations  of  such  societies  and  associations,  and  to  pro- 
vide penalties  for  violations  thereof." 

Respondent  refuses  to  issue  his  certificate  to  the  relator, 
for  the  sole  reason  that  relator  refuses  to  pay  the  fees  pro- 
vided by  section  32,  chapter  43,  Compiled  Statutes,  which 
reads  as  follows: 

''Section  32.  There  shall  be  paid  by  every  company, 
a:ssociation,  person  or  persons,  agent  or  agents,  to  whom  ihu 
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net  shall  apply ^  the  following  fees:  For  examiDatiou  and 
filing  of  the  first  application  of  any  company,  and  issuing 
of  the  certificate  of  license  thereon,  fifty  dollars,  which 
«hall  go  to  the  auditor;  for  filing  eacli  annual  statement 
herein  required,  twenty  dollars;  for  each  certificate  of 
authority,  two  dollars;  for  every  copy  of  paper  filed  as 
herein  provided,  the  sum  of  ten  cents  per  folio,  and  fifty 
cents  for  certifying  the  same  and  affixing  the  seal  of  office 
thereto;  all  of  which  fees  shall  be  paid  to  the  officer  re- 
quired to  perform  the  duties/' 

It  will  be  perceived  that  the  above  quoted  provisions,  in 
express  terms,  only  apply  to  such  insurance  companies, 
associations  and  persons  as  come  within  the  purview  of  the 
act,  of  which  said  section  is  a  part.  The  requirements  of 
"Chapter  43  of  the  Compiled  Statutes  do  not  apply  to  secret 
societies  or  associations  of  the  character  of  the  relator,  but 
such  societies  and  associations  are  governed  and  controlled 
exclusively  by  the  provisions  of  the  legislative  enactment . 
t>f  1887  above  referred  to.  Although  said  act  requires  the 
auditor  to  issue  his  certificate  to  transact  business  in  this 
state  to  every  secret  society  or  association  which,  in  addi* 
tion  to  its  fraternal  and  benevolent  features,  shall  issue 
txrtifieates  of  indemnity,  obligating  said  society  or  associa- 
tion to  pay  a  specified  sum  of  money,  in  the  event  of  the 
death,  sickness,  or  disability,  of  any  of  the  members 
thereof,  to  the  wife,  widow  or  orphans,  or  persons  depend- 
ent upon  such  members,  upon  such  society  or  association 
complying  with  all  the  requirements  of  said  act,  we  are 
unable  to  find  any  provision  therein  authorizing  the  auditor 
to  require  or  exact  a  fee  for  the  issuing  of  his  certificates 
to  secret  fraternal  benevolent  societies  having  an  insurance 
feature.  While  the  certificates  of  indemnity  issued  by 
societies  of  the  kind  and  character  of  relator  are,  in  form 
«nd  substance,  contracts  of  insurance,  our  conclusion  is 
that  such  societies  are  not  amenable  to  the  provisions  of 
said  chapter  43  regulating  insurance  companies,  and,  there- 
33 


466  NEBRASKA  REPORTS.         [Vol.  3ft 


51 

064 

*3 

S8S 

54 

719 

M 

721 

86 

4M 

t40 

SM 

58 

447 

90  2U 


Norton  v.  Neb.  Loan  A  Trust  Co. 


fore,  relator  is  not  required  to  pay  the  fees  mentioned  io 
section  32  of  said  chapter.  It  follows  that,  as  the  relator 
has  complied  with  all  the  requirements  of  the  statutes  on 
its  part  to  be  complied  with,  it  is  entitled  to  a  certificate 
authorizing  it  to  do  business  in  this  state.  Judgment  must 
be  entered  in  accordance  with  the  prayer  of  the  petition. 

Wbit  allowed* 

The  other  judges  concur. 


•"«0    395 

,  35    ids.  , 
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inSil  PANY  ET  AL. 

40    2781 

[FiLBD  OOTOBKB  26,  1893.] 

1.  J'udioial  Sales:  Caveat  Emptob.     It  is  a  well  aettled  nila 

that  the  doctrine  of  caveat  emptor  applies  to  all  judicial  aalei, 

Wt  408  snhjeot  to  the  qaalification  that  the  parchaaer  is  entitled  to  re* 

lief  on  the  ground  of  afler-disoovered  mistake  of  material  fiicts 
or  fraad,  where  he  is  free  from  negligence.  He  is  boand  to  ez« 
amine  the  title,  and  not  rely  npon  statements  made  by  the  officer 
oondacting  the  sale,  as  to  its  condition.  If  he  bays  withont  sach 
examination,  he  does  so  at  his  peril,  and  must  sniTer  the  lost 
occasioned  by  his  neglect     Maxwell,  Or.  J.,  dissenting. 

fU  :  :  Defsctitb  Tftlb  :  Nottcb.    A  parchaaer  at  a 

mortgage  foreclosure  sale  will  not  be  relieved  fh>m  completing 
his  purchase  on  acconnt  of  defective  title,  or  on  the  ground  of 
there  being  prior  incumbrances  on  the  property,  when  the  true 
condition  of  the  title  is  fully  set  out  in  the  pleadings  and  the 
record  of  the  proceedings  under  which  the  sale  was  made,  ss  he 
is  chargeable  with  notice  of  such  material  facts  as  the  records 
disclose. 

Error  to  the  district  court  for  Bailer  county.     Tried 
below  before  Post,  J. 
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8.  8,  McAUiater,  for  plaintiff  in  error^  contending  that 
the  bidder  at  foreclosure  sale,  having  acted  under  mistakei 
and  on  misrepresentation  of  the  sheriff  as  to  title^  should 
be  relieved  from  the  performance  of  his  bid,  cited:  Pau- 
Idt  r.  Peabody,  3  Neb.,  196;  Fraaher  v.  Ingham^  4  Id., 
531;  LaigM  v.  PeU,  1  Edw.  Ch.  [N.  Y.],  577;  Yatea  v. 
LOUe,  6  McLean  [U.  S,  C-  C],  511, 

Steele  Bros,,  contra  :  Court  of  equity  will  not  interfere 
where  party  seeking  relief  is  guilty  of  negligence.  (2  Pom- 
eroy,  Eq.  Jur.,  839 ;  Young  v,  Morgan,  13  Neb.,  48.)  Neg- 
lect of  purchaser  to  examine  records  deprives  him  of  right 
to  relief.  If  he  knew  of  the  defect,  or  from  pursuing  in- 
quiries suggested  by  the  pleadings,  or  the  notice  of  sale, 
would  have  known  it,  he  is  not  entitled  to  be  relieved. 
(2  Freeman,  Executions,  sec.  304k,)  Equity  will  not  grant 
relief  for  mistakes  of  law.  (Smith  v.  Pinney,  2  Neb.,  144; 
Boggs  v,  Hargrave,  16  Cal.,  559;  Spafford  v.  Janemrille, 
15  Wis.,  526;  Landan  v.  Burhe,  33  Id.,  453.)  The  re- 
turn shows  the  bid  was  unconditional,  and  it  is  conclusive. 
{Johnson  v.  Jones,  2  Neb.,  133;  Cooper  v.  Sunderland,  3 
la.,  114;  Trimble  v.  Longworth,  13  O.  St.,  431 ;  Granger 
V.  Clark,  22  Me.,  128;  Cook  v.  Darling,  18  Pick.  [Mass.], 
893;  LighUey  v.  Harris,  20  Ala.,  411;  HUl  v.  Kling,  4 
O.,  137;  PhUips  v.  ElweU,  14  O.  St.,  240.)  If  the  sale 
was  conditional  the  return  is  wrong,  and  the  bidder's  rem- 
edy is  against  sheriff  for  false  return.  (Angier  v.  Ash,  6 
Foster  [N.  H.],  105 ;  DiUer  r.  Roberts,  13  Serg.  &  R. 
[Pa.],  60;  BoU  t?.  Burnett,  11  Mass.,  165;  Whitaker  v. 
Sumner,  7  Pick.  [Mass.],  555;  Barrett  v,  Copeland,  18 
Vt,  69;  WUson  v.  Exr.  of  Hurst,  1  Pet.  [U.  S.  C.  C], 
441 ;  Egery  v.  Buchanan,  5  Cal.,  56 ;  Cozine  v.  Walter,  55 
N.  Y.,  304.)  The  rule  caveat  emj>tor  applies  in  all  its 
rigorto  judicial  sales.  {The  Monte  Allegre,  9  Wheat.  [U.S.], 
616;  Oortoin  v.  Benham,  2  O.  St.,  36;  Owsley  v.  Smith, 
14  Ml.,  153 ;  Mason  v.  WaU,  4  Scam.  [111.],  127;  Worth- 
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inglon  v.  McRoberUy  9  Ala,,  297 ;  Fox  v.  Mensch,  3  Watts 
&  Serg.  [Pa.]y  444;  MeUen  v.  Boa^-man^  13  S.  &  M. 
[Miss.],  100 ;  Lynch  v.  Baxter^  4  Tex.,  431 ;  Bingham  v. 
Maxcy,  15  111.,  295;  Vandeva-  v.  Baker,  13  Pa.  St.,  124; 
Anderson  v.  Foulke,  2  Har.  &  G.  [Md.],  346  ;  Thompson 
V.  JUunger,  15  Tex.,  523 ;  Bicldey  v.  Biddle,  33  Pa.  St, 
276 ;  Strouse  v.  Drennan,  41  Mo.,  289 ;  Walden  v  Gridley, 
36  111.,  523;  Oreps  v.  Baird,  3  O.  St.,  278 ;  Miller  v.  Finn, 
1  Neb.,  266;  FVasher  v,  Ingham,  4  Neb.,  631.) 

NORVAL,  J. 

The  Nebraska  Loan  &  Trust  Co.  brought  suit  in  the 
district  court  of  Butler  county  against  Byron  E.  Taylor 
and  Lila  A.  Taylor,  his  wife,  to  foreclose  a  mortgage  upon 
the  south  half  of  section  12,  in  township  16  north,  of 
range  1  east,  executed  by  the  Taylors,  which  mortgage  was 
junior  and  subject  to  a  prior  mortgage  of  $3,000,  on  said 
real  estate,  owned  and  held  by  one  Washington  Quinlin. 
The  court  found  there  was  due  the  Loan  &  Trust  Com^iany 
on  its  mortgage  the  sum  of  $1,056.60;  that  said  Quinlin 
had  the  first  lien  on  said  premises  for  $3,000  with  interest 
thereon  at  six  per  cent  from  July  1,  1888,  and  a  decree  of 
foreclosure  was  rendered,  which  directed  the  sale  to  be  made 
subject  to  the  lien  of  Quinlin.  Subsequently  an  order  of  sale 
was  issued,  and  the  land,  after  being  duly  appraised  and  ad* 
vertised,  was  sold  by  the  sheriff  to  one  W.  C.  Norton,  the 
plaintiff  in  error  herein,  for  the  ^um  of  $2,535.  The  sale 
was  reported  by  the  sheriff  to  the  court  and  the  same  was 
approved  and  confirmed.  Shortly  thereafter,  at  the  same 
term  of  court,  the  purchaser  filed  a  motion  to  vacate  and 
set  aside  the  sale  on  the  ground  that  he  was  indnoed  to 
purchase  the  property  by  reason  of  certain  representations 
made  by  the  sheriff  and  the  clerk  of  the  district  court  as  to 
the  character  of  the  title  the  purchaser  would  acquire.  The 
motion  was  overruled,  and  Norton  was  ordered  to  pay  into 
court  the  amount  of  his  bid.  To  reverse  said  order  Nor- 
ton prosecutes  a  petition  in  error  to  this  court. 
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It  appears  from  the  affidavits  filed  in  support  of  the 
motion  to  set  the  sale  aside,  that  Mr.  Norton  came  to  the 
place  where  the  sheriff  was  offering  the  property  for  sale, 
and  inquired  what  he  was  selling,  to  which  the  officer  re- 
plied that  it  was  the  B.  E.  Taylor  land,  and  requested 
Norton  to  make  a  bid  thereon;  that  Norton  thereupon 
asked  what  amount  must  be  bid  to  get  the  land,  to  which 
the  sheriff  replied  that  under  the  appraisement  it  could  not 
be  sold  for  less  than  $2,533.60,  as  that  was  two-thirds  of 
the  appraised  value,  and  that  by  paying  said  sum  he  would 
acquire  a  good  and  perfect  title  to  the  land,  free  from  all 
liens;  that  the  sheriff  and  Norton  then  went  to  the  office 
of  the  clerk  of  the  district  court  to  ascertain  what  amount 
was  against  the  land,  and  the  clerk,  after  examining  the 
papers,  told  Norton  he  would  have  to  bid  $2,533.60  to  get 
the  land,  but  he  had  better  make  the  bid  $2,536  even,  and 
thereby  get  a  little  above  two-thirds  of  the  appraised  value; 
that  the  payment  of  said  sum  would  clear  the  land  of  all 
prior  liens  and  incumbrances;  that  relying  upon  said 
statements  Norton  made  a  bid  of  $2,535,  and  the  land  was 
struck  off  to  him  at  said  sum. 

On  the  next  day,  the  sheriff,  on  meeting  Norton,  said  to 
him  that  the  amount  of  his  bid  was  not  two-thirds  of  the 
appraisement;  that  the  land  had  been  appraised  at  $4,800 
and  could  not  be  sold  for  less  than  $3,200,  and  that  unless 
Norton  would  raise  his  bid  to  said  sum  he  could  not  have 
the  land ;  whereupon  Norton  replied  he  would  not  bid  the 
sum  of  $3,200,  and  the  sheriff  then  stated  that  such  sale 
must  be  declared  off.  It  alsQ  appears  that  the  statements  of 
the  sheriff  and  clerk  were  innocently  made  and  without  any 
intention  to  mislead  or  deceive  the  purchaser.  It  is  also 
shown  by  uncontradicted  testimony  that  the  land  was  well 
worth  $6,400. 

The  object  and  purpose  of  the  plaintiff  in  error  is  to  set 
aside  a  sheriff's  sale  on  the  ground  that  he  did  not  thereby 
acquire  the  title  which  he  at  the  time  supposed  he  was  pur- 
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chasing.  No  daim  is  made  that  either  the  plaintiff  in 
foreclosure,  or  Taylor,  or  his  wife,  was  guilty  of  any  fraud, 
or  that  any  representations  were  made  by  either  of  them  to 
Norton,  as  to  the  character  of  the  title  to  the  land,  or  that 
they  had  any  knowledge  at  the  time  of  the  purchase  of  the 
statements  and  representations  made  by  the  derk  and 
sheriff.  The  only  proposition  presented  is  whether  the 
fact  of  the  sheriff  and  clerk  having  represented  to  Norton 
that,  if  he  would  buy  the  land,  he  would  get  a  clear  and 
perfect  title  thereto,  free  from  liens,  although  such  repre- 
sentations were  untrue,  was  sufficient  to  require  the  court 
to  set  aside  the  sale.  In  our  view,  under  the  facts  disclosed 
by  this  record,  and  the  law  applicable  thereto,  plaintiff  in 
error  is  not  entitled  to  any  relief.  Ordinarily  a  purchaser 
at  sheriff^s  sale  takes  all  risks.  He  buys  at  his  peril,  and 
if  the  title  is  bad,  he  must  stand  the  loss.  The  rule  of 
caveat  emptor  applies  in  all  its  force  to  all  judicial  sales. 
The  court  undertakes  to  sell  the  title  of  the  defendant,  such 
as  it  is,  aud  it  is  the  duty  of  the  purchaser  to  ascertain  for 
himself  the  character  of  the  title  he  is  about  to  acquire. 
{Miller  v.  Finn,  1  Neb.,  254 ;  Smith  v.  Painter,  5  S.  <&  R., 
226 ;  VaUier  v.  LytUs  Exra.,  6  O.,  478 ;  Lewark  v.  Gwter, 
117  Ind.,  206;  Conoin  v.  Benhnm,  2  O.  St.,  36  ;  Masm 
V.  WaU,  4  Scam.  [111.],  127 ;  Bishop  v.  (f  Conner,  69  111.,  431 ; 
Saokett  V,  Twining,  57  Amer.  Dec.,  699 ;  Lynch  v.  Baxier, 
4  Tex.,  431.) 

An  exception  to  the  rule  above  stated,  recognized  by  the 
weight  of  authorities,  is  where  the  purchaser  has  been 
induced  to  bid  by  fraud,  or  under  a  mistake  of  fact.  A 
purchaser  will  be  released  from  the  sale  on  the  ground  of 
a  mistake  of  fact,  when  the  mistake  is  not  the  result  of  his 
own  negligence,  if  application  therefor  is  made  at  the 
proper  time;  but  he  will  not  be  released  from  his  purchase 
on  his  mere  ignorance  or  mistake  of  law.  (Hadenv.  Ware, 
15  Ala.,  149;  Bums  v.  Hamilton,  33  Id.,  210;  Hayes  r. 
Sfiger,  29  N.  J.  Eq.,  196;   Upham  v.  HdmiU,  11  R.  L, 
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565.)  The  facts  do  not  brincr  the  case  at  bar  within  the  ez« 
ception  to  the  riile^  so  as  to  entitle  Norton  to  have  the  sale 
oet  aside.  Neither  the  clerk  nor  sheriff  misrepi^esentcd  any 
material  fact  concerning  the  condition  of  the  title.  They 
did  not  inform  tlie  purchaser  that  there  were  no  incum« 
brances  upon  the  property,  nor  does  Norton  claim  that  he 
was  not  aware  of  there  being  a  prior  mortgage  of  $3,000 
on  the  premises  at  the  time  he  made  his  bid.  The  clerk 
and  sheriff  supposed  that  the  dale  would  extinguish  all 
incumbrances  and  that  the  purchaser  would  acquire  a  per<- 
fect  title  to  the  property.  In  so  informing  Norton,  they  ' 
misstated  the  law^  or  the  legal  effect  of  the  foreclosure  pro^ 
oeedings  and  sale,  and  for  which  the  law  affords  no  relief. 
We  think  plaintiff  in  error  is  concluded  by  his  own 
neglect.  He  bad  no  right  to  rely  upon  the  statements  of 
the  clerk  and  sheriff^  but  should  have  had  the  title  and  the 
proceedings  under  which  the  sale  was  made  examined  for 
himself,  before  he  made  his  bid.  Had  he  done  so,  he  would 
have  been  fully  apprised  of  the  condition  of  the  title.  The 
records  of  the  county  and  of  the  court  are  open  to  inspec- 
tion to  every  one,  and  these  records*  disclose  the  objection 
tio'W  urged  to  the  title  of  the  lands.  Had  an  examination  • 
been  made  of  either  the  petition  to  foreclose  the  mortgage, 
the  decree,  the  appraisement,  certificate  of  liens,  or  notice 
of  sale,  he  would  have  ascertained  that  Washington  Quin« 
lin  had  a  first  lien  upon  the  premises  for  $3,000  and  in- 
terest, and  that  the  sale  was  to  be  made  subject  thereto.  If 
Norton  was  deceived,  it  was  the  result  of  his  own  negligence 
in  not  taking  the  precaution  to  examine  the  records.  He 
is  chargeable  with  knowledge  of  their  contents.  Equity 
will  not  relieve  a  purchaser  of  his  own  negligence.  {Rob^ 
trts  V,  Hughes,  81  111.,  130;  Vanseoyoc  v.  KimUr,  77  111., 
161;  Riggs  v.  Purseli,  66  N.  Y.,  193;  WhUe  v.  Seaver,  25 
Barb.,  235;  Ecdes  v.  Timmons,  95  N.  C,  6^;  Weber  v. 
Hen-iek,  26  N.  E.  Rep.  [Ill.]>  360 ;  Dennerlein  v.  Dennerlein^ 
19  N.  E.  Rep.  [N.  Y.],  85.) 
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In  Ecole8  v,  Timmons,  supra,  it  is  held  that  a  purchaser 
at  a  judicial  sale  will  not  be  released  from  his  bid  on  the 
ground  that  the  title  is  imperfect,  when  the  true  state  of 
the  title  is  set  out  in  the  pleadings  under  which  the  sale 
was  made. 

Dennerlein  9.  Deantrlein^  19  N.  E.  Rep.,  85,  was  a  par- 
tition sale.  The  property  was  described  in  the  proceedings 
and  in  the  notice  of  sa!e  by  metes  and  bounds  and  as  ''con« 
taining  31  acres,  be  the  satne  more  or  less/'  Prior  to  the 
sale,  hand-bills  were  issued  in  the  name  of  the  referee  who 

'  made  the  sale,  in  whicli  the  boundary  lines  of  the  premises 
were  omitted,  and  the  property  was  described  as  ''the  &rm 
of  the  late  John  Dennerlein,  containing  31  acres."  The 
purchaser,  in  bidding  upon  the  property,  relied  upon  the 
statement  in  the  hand-bills  as  to  the  quantity  of  Iand« 
Subsequently  he  discovered  that  the  premises  only  con- 
tained 24f  acres,  and  applied  to  the  court  for  an  order 
releasing  him  from  completing  the  purchase  on  the  ground 
that  he  had  been  misled  as  to  the  number  of  acres,  which 
motion  was  denied.  He  appealed  to  the  general  term^ 
where  the  order  was  affirmed,  and,  on  appeal  to  the  court 

.  of  appeals  of  New  York,  it  was  held  that  he  was  not  en^* 
titled  to  relief. 

Vanacoyoe  v.  Kimler,  aupra,  was  an  appeal  from  aa 
order  of  the  circuit  court,  sustaining  a  motion  made  there» 
in  by  the  purchaser,  to  set  aside  a  sale  of  a  tract  of  laud 
made  upon  execution,  on  the  ground  that  he  was  led  to 
believe,  by  misrepresentations  made  by  the  officer  con- 
ducting the  sale,  that  the  land  was  not  incumbered,  when 
in  fact  it  was  mortgaged  in  excess  of  its  value.  The  su-» 
preme  court  held  that  the  maxim  of  caveat  emptor  applied^ 
and  that  the  misrepresentation  of  the  sheriff  afforded  no 
ground  for  setting  aside  the  sale. 

In  the  case  at  bar  the  price  paid  was  so  greatly  inade- 
quate  to  the  real  value  of  the  land  as  to  put  the  purchaser 
on  inquiry.     He  should  have  known  that  a  half  section  of 
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land,  which  the  evidenoe  shows  was  well  worth  $6,400^ 
would  sell  for  more  than  $2,535,  the  amount  of  his  bid,  if 
there  was  no  prior  incumbrance.  The  land  was  actually 
worth  several  hundred  dollars  more  than  the  amount  bid 
by  Norton  and  the  Qninlin  lien  combined^  so  that,  instead 
of  losing  anything  by  the  transaction,  the  investment  is 
still  a  profitable  one.  He  does  not  complain  that  he  has 
lost  anything  by  the  transaction,  but  rather  that  he  failed 
to  double  on  the  investment. 

Concerning  what  took  place  between  the  sheriff  and 
Norton  the  day  following  the  sale,  to  which  reference  has 
been  made,  we  will  say  that  it  is  unezplainable  how  the  for- 
mer made  the  statements  he  did,  if  correctly  quoted  in  Mr. 
Norton's  affidavit,  in  regard  to  what  the  land  was  appraised 
at  It  is  not  true  that  it  had  been  appraised  at  (4,800, 
and  could  not  Jbe  sold  for  less  than  (3,200.  The  sum  bid 
by  Norton  was  more  than  two-thirds  the  appraised  value 
of  the  land,  as  shown  by  the  appraisement.  However, 
what  the  sheriff  may  have  said  in  that  regard,  as  well  as 
the  statement  that  'Hhe  sale  must  be  declared  off,''  is  of  no 
importance,  for  the  reason  that  the  statns  of  Norton,  as 
purchaser,  was  fixed  when  his  bid  was  accepted ;  the  officer 
had  no  power  or  authority  to  afterwards  release  him  from 
his  purchase. 

It  is  contended  that  this  case  fells  within,  and  is  eon- 
trolled  by,  that  of  PavieU  v.  Peabody,  3  Neb.,  196,  and 
Fra4sher  v,  Ingham,  4  Id.,  531.  We  do  not  think  so. 
These  cases  were  decided  upon  facts  materially  different 
from  this.  In  the  first  case  there  was  a  decree  of  fore- 
closure of  a  junior  mortgage,  in 'a  suit  wherein  the  senior 
mortgagee  was  not  a  party.  The  property  was  sold  under 
the  decree  by  the  sheriff,  the  purchaser  being  induced  to 
buy  the  property  through  the  false  representations  of  the 
attorneys  of  both  the  plaintiff  and  the  senior  mortgagee, 
that  the  junior  mortgage  would  be  paid  off  out  of  the  pro- 
ceeds of  the  sale,  and  that  he  would  take  the  property  dis- 
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charged  of  such  lien.  It  was  held  that  said  fiilse  repre- 
sentatioDs  of  the  parties  were  sufficient  grounds  for  vacating 
the  sale.  In  the  case  we  are  considering  it  is  not  pretended 
that  any  misrepresentations  or  fraud  can  be  imputed  to  any 
of  the  parties  to  the  suit,  or  to  Quinlin,  the  senior  mort- 
gagee, whereby  Norton  was  induced  to  buy  the  land«  Of 
course,  when  a  fraud  is  practiced  upon  the  purchaser  at  a 
judicial  sale  by  the  party  in  interest,  which  induced  the 
purchaser  to  make  his  bid,  the  sale  will  be  set  aside  there- 
for.    But  the  rule  has  no  application  here. 

In  the  case  reported  in  4th  Nebraska  the  sheriff  levied 
an  execution  upon,  appraised,  and  sold,  a  tract  of  land 
covered  with  timber.  The  sale  was  duly  confirmed  and  a 
deed  executed  to  the  purchaser.  Afterwards  it  was  dis- 
covered that  the  record  of  the  proceedings  under  the  writ 
described  another  tract  near  by,  which  was  of  no  value 
whatever.  It  was  held,  on  a  petition  of  the  purchaser  to 
set  aside  the  sale,  that  he  was  entitled  to  relief.  Clearly 
the  case  is  not  analogous  to  the  one  before  us,  for  in  this 
case  there  was  no  error  in  describing  the  lands,  as  in  the 
case  cited.  The  doctrine  announced  in  these  decisions 
should  not  be  extended  to  cases  not  clearly  of  their  class. 

We  are  of  the  opinion  that  the  district  court  did  not  err 
in  overruling  the  motion  of  the  plaintiff  in  error  to  set 
the  sale  aside,  and  its  decision  is 

Affirmed. 
Post,  J.,  did  not  sit. 

Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  give 'my  a9sent  to  the  opinion  of  the 
majority  of  the  court,  and  will,  as  briefly  as  possible,  state 
my  reasons  for  failing  to  concur  with  the  majority. 

This  is  an  application  to  compel  the  purchaser  of  land 
under  a  decree  of  foreclosure  of  a  mortgage  to  complete 
the  purchase  by  paying  the  amount  of  his  bid. 

He  answers,  in  effect,  that  he  was  induced  to  bid  by  the 
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misrepreeentations  of  the  officer  conducting  the  sale,  and 
that  a  large  mortgage,  viz.,  $3,000,  exists  as  an  incum- 
brance against  the  land  which  he  was  induced  to  believe 
would  be  satisfied  out  of  the  proceeds  of  sale* 

The  cause  was  submitted  to  the  court  on  affidavits  as 
follows: 

"W.  C.  Norton,  being  first  duly  sworn  according  to 
law,  deposes  and  says  that  on  the  14th  day  of  September, 
1889,  while  the  sale  was  being  made  of  the  lands  sold 
under  the  order  of  sale  in  this  case,  this  affiant  had  a  con- 
versation with  the  sheriff  of  said  county,  who  was  then 
and  there  conducting  the  said  sale,  wherein  said  sheriff 
stated  to  this  affiant  that  said  land,  under  the  appraisement^ 
could  not  be  sold  for  less  than  $2,533.60,  and  that,  under 
the  appraisement,  said  last  named  amount  would  be  suffi- 
cient to  buy  the  same;  that  said  sheriff  then  and  there 
examined  the  report  of  the  appraisers,  the  certificates  of 
the  county  clerk,  clerk  of  the  district  court,  and  county 
treasurer,  and,  after  making  said  examination,  and  after 
figuring  up  the  amount  of  the  decree,  and  the  amount  of 
liens  on  said  lands,  stated  to  this  affiant  that  the  said  sum 
of  |2,533.60  would  be  sufficient  to  purchase  said  land,  and 
that,  by  paying  the  said  sum  of  $2,533.60,  this  affiant 
would  acquire  a  good  and  perfect  title  to  said  land,  free 
and  clear  of  all  previous  liens  or  incumbrances.  This 
affiant  then  and  there  trusted  and  believed  the  said  state- 
ment and  representation  of  said  sheriff,  and  then  and  there 
believed  that  by  bidding  the  sum  of  $2^535.00  for  said 
landy  paying  the  said  sum  of  $2,535.00  therefor,  he  would 
receive  and  have  a  good  title  to  said  land,  free  and  clear  of 
all  other  liens  and  incumbrances  thereon.  Said  affiant 
then  and  there  stated  to  said  sheriff  that  he  would  give 
the  sum  of  $2,535.00  for  said  land  if  he  thereby  would 
acquire  a  clear  deed  and  title  to  said  land,  free  of  all  prior 
liens  and  incumbrances;  that  said  sheriff  then  and  there 
stated  that  this  affiant  would  acquire  such  a  deed  and  title. 
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''Affiant  says  that  the  clerk  of  this  court,  Ed.  G.  Hall, 
was  also  present  when  said  sheriff  stated  to  this  affiant  that 
a  bid  of  $2,535  would  entitle  the  purchaser  to  a  deed  for 
said  land,  and  that  the  payment  of  said  $2,535  would  clear 
said  land  of  all  prior  liens  and  encumbrances  and  that  said 
Ed.  G.  Hall  then  and  there  assisted  said  sheriff  to  look 
over  and  examine  said  appraisement  and  certificates,  and 
assisted  to  fiigure  up  the  amount  of  said  decree  and  said 
liens,  and  the  said  Ed.  G.  Hall  also  then  and  there,  before 
the  time  he,  this  affiant,  bid  the  said  sum  of  $2,535,  stated 
that  said  sura  of  $2,535  was  more  than  two-thirds  of  the 
appraised  value  of  said  land,  and  that  by  bidding  the  said 
sum  of  $2,535,  he  would  be  entitled  to  a  deed  therefor,  and 
that  a  deed  under  said  bid  would  entitle  the  purchaser  to  a 
deed  free  and  clear  of  all  prior  liens  and  encumbrances;  that 
this  affiant  then  and  there  believed  and  trusted  in  the  said 
statements  and  representations  of  said  sheriff  and  said 
clerk,  and  acted  upon  their  said  statements  and  representa- 
tions in  making  said  bid. 

''Affiant  says  that  said  sheriff  and  said  clerk  stated  to 
said  affiant  that  no  bid  less  than  $2,533.60  could  be  re- 
ceived for  said  land,  stating  that  said  last  named  amount 
was  two-thirds  of  the  value  of  said  land,  and  that  after 
the  payment  of  said  amount  there  would  be  no  prior  liens 
on  said  land. 

"That  on  the  next  day,  after  bidding  said  sum  of  $2,536 
for  said  land,  to-wit,  on  the  15th  day  of  September,  1889, 
he  met  said  sheriff,  whereupon  said  sheriff  stated  to  this  af- 
fiant that  the  said  amount  bid  by  this  affiant,  to-wit,  $2,535, 
was  not  two-thirds  of  the  appraised  value  of  said  land; 
that  said  land  had  been  appraised  at  the  sum  of  $4,800, 
and  could  not  be  sold  for  less  than  $3,200,  and  that  un- 
less he,  this  affiant,  would  raise  his  said  bid  to  the  said 
sum  of  $3,200,  he,  said  sheriff,  could  not  sell  said  laud  to 
this  affiant,  whereupon  said  affiant  stated  to  said  sheriff 
that  he,  this  affiant,  would  not  bid  the  said  sum  of  $3,2(j0; 
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that  said  sheriff  then  stated  to  this  affiant  that  said  sale  must 
be  declared  off,  and  no  sale,  as  he,  said  sheriff,  could  not  sell 
said  land  for  less  than  $3,200;  that  this  affiant  then  and 
there  believed  that  his  said  bid  of  $2,535  was  wholly  re- 
)ected  by  said  sheriff,  and  he  would  not  be  held  to  act  upon 
said  bid  or  pay  for  said  land,  and  paid  no  more  attention 
to  said  pretended  purchase,  and  did  not  suppose  or  antici- 
pate that  any  effort  would  be  made  to  confirm  said  sale,  of- 
fer or  bid,  and  was  not  present  in  court  when  said  sale  was 
confirmed,  and  had  no  notice  that  an  application  would  be 
made  to  this  court  to  confirm  said  sale,  and  was  not  in  the 
court  room  and  not  in  Butler  county  when  the  sale  was 
confirmed ;  that  if  he  had  known  or  supposed  that  an  ap- 
plication was  going  to  be  made  to  this  court  to  ratify  or 
confirm  his  said  bid,  he  would  have  appeared  by  counsel 
and  have  opposed  said  confirmation  on  the  ground,  and  for 
the  reason,  that  in  fact  he  wlas  misled  and  deceived  by  the 
said  statements  and  representations  of  said  sheriff  and  said 
clerk  in  this,  to* wit: 

'^  First — That  the  decree  under  which  said  land  was  sold 
was  not  a  firjt  lien  on  said  land :  that  in  fact  there  was  a 
prior  lien  on  said  land  amounting  to  the  sum  of  $3,000,  and 
that  said  land  was  sold  subject  to  said  prior  lien  of  $3,000, 
which  said  prior  lien  of  $3,000  consists  of  a  mortgage 
given  thereon  by  Byron  E.  Taylor  and  wife  to  the  Nebraska 
Loan  &  Trust  Co.,  which  said  mortgage  is  in  full  force 
and  effect  and  not  yet  due. 

''  Second — That  said  land,  or  the  interest  therein  of  said 
Byron  E.  Taylor  and  wife,  was  not  appraised  at  the  sum 
of  $3,800  as  stated  by  said  sheriff,  and  said  clerk,  at  and 
before  the  time  of  said  bid,  but  that  said  interest  of  Byron 
E.  Taylor  and  wife,  in  said  premises  was  appraised  at  the 
sum  of  $1,478.64,  and  that  in  fact  said  land  could  have 
been  bought  at  said  sale  for  two-thirds  of  said  last  named 
amount,  as  fully  appears  by  the  records  and  files  in  this 
proceeding. 
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''  That  if  this  affiant  had  known  the  true  condition  of 
liens  and  incumbrances  on  said  land,  and  had  been  cor- 
rectly informed  of  the  true  condition  of  afiairs  regarding 
liens  and  incumbrances  on  said  land,  by  said  sheriff  and 
said  clerk  he  wouki  not  have  purchased  or  bid  on  said  land, 
and  had  he  known  or  supposed  that  an  application  was 
about  to  be  or  going  to  be  made  to  this  court  to  confirm 
said  sale,  and  had  he  not  been  misled  by  the  said  sheriff, 
telling  this  affiant  that  he,  said  sheriff,  could  not  accept 
said  bid,  he,  this  affiant,  would  have  at  once,  and  before 
the  confirmation  of  this  sale,  taken  steps  to  examine  and 
determine  the  regularity  of  said  sale,  and  the  reasonable  or 
unreasonable  extent  of  his  said  bid,  that  he  had  no  knowl- 
edge or  information  that  an  application  had  been  made  to 
confirm  said  sale,  until  after  the  same  was  confirmed  by 
this  court,  whereupon  he  at  once  took  steps  to  institute 
this  motion,  and  says  that  a  great  wrong,  hardship,  and  in- 
justice will  be  done  this  affiant  if  he  is  compelled  to  pay 
the  amount  of  his  said  bid  or  offer,  and  that  said  bid  or 
offer  was  made  under  a  misapprehension  of  the  true  facts 
surrounding  said  bid  or  offer,  as  stated  and  recited  in  this 
affidavit.  *  W.  C.  Norton." 

"  I,  Ekl.  G.  Hall,  being  first  duly  sworn,  depose  and  say: 
I  am  the  clerk  of  the  district  court  of  Butler  county,  Ne- 
braska, duly  qualified  and  actitig  as  such,  and  was  on  the 
14th  day  of  September,  1889.  And  on  the  said  14th  day 
of  September  the  sheriff  of  Butler  county  was  making  sale 
of  one  Byron  E.  Taylor's  farm,  by  virtue  of  an  order  of 
sale  in  the  above  entitled  cause. 

''That  during  the  time  of  said  sale  the  said  sheriff  came 
to  my  office,  and  I  asked  him,  'Have  you  a  bidder  for  the 
land?'  He  answered,  'No;  I  have  not,  but  I  think  Norton 
is  going  to  buy  it.'  He  then  went  out,  and  shortly  after,  W. 
C.  Norton  came  to  my  office  and  asked  me  how  much  there 
was  against  the  Byron  E.  Taylor  farm.  Before  having  time 
to  answer,  the  sheriff  returned,  and   together  with  said 
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Norton,  seated  themselves  at  a  desk  in  my  office.  While 
at  the  desk  I  heard  said  Norton  say  to  the  sheriff,  'If 
yon'U  make  me  a  clear  title  to  the  land  I  will  buy  it/ 
The  sheriff  then  said,  '  I  will  make  you  a  sheriff's  deed/ 

^'I  then  said,  'a  sheriff's  deed  is  as  good  a  deed  as  can 
be  made';  that  his,  said  Norton's,  title,  would  be  perfectly 
good  upon  receipt  of  a  deed  of  that  kind.  I  then  picked 
up  firom  the  desk  the  order  of  sale  and  certificates  attached 
and  said  to  the  said  Norton,  'I  will  tell  you  in  a  minute 
what  you'll  have  to  pay  to  get  the  land;'  but  upon  look- 
ing over  the  papers  did  not  find  the  said  appraisement,  and 
being  in  a  hurry  asked  the  sheriff  what  the  appraisement 
was;  he  replied  that  it  was  $ • 

'^I  then  said  to  said  Norton,  'You'll  have  to  pay  two- 
thirds  of  this  amount,  which  will  be  $2,533. 60.'  and  I 
further  said  to  the  said  Norton,  'You  had  better  make  the 
bid  |2,535,  even;  you'll  be  sure  then  to  cover  everything.' 
I  also  told  said' Norton  that  all  other  liens  would  be  can- 
celed as  against  this  land  when  the  sale  was  confirmed,  not 
knowing  at  that  time  that  said  sale  was  being  made  subject 
to  the  lien  of  Washington  Quinlin  for  $3,000,  but  did 
know  that  said  lien  and  mortgage  did  exist  but  believed 
and  told  said  Norton  that  said  lien  would  be  no  good  if 
the  sale  was  confirmed  under  his  bid,  and  further,  this 
affiant  sayeth  not  Ed.  G.  Hall." 

It  will  be  observed  that  Norton  applied  to  the  clerk  who 
should  have  had  the  appraisement  if  the  sheriff  had  done 
his  duty.  The  appraisement  would  have  shown  what  liens 
existed  against  the  land.  The  sheriff  did  not  seem  to  have 
it  in  his  possession.  In  view  of  the  course  he  pursued 
afterwards  it  is  probable  that  he  had  a  design  in  suppress- 
ing the  appraisement. 

"  I,  Sumner  Darnell,  being  first  duly  sworn,  depose  and 
say  that  I  am  the  sheriff  of  said  county,  duly  qualified  and 
acting  as  such;  that  on  the  14th  day  of  September,  1889, 
while  I  was  offering  the  land  describ<:d  in  the  order  of 
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sale  in  the  above  Darned  cause  for  sale,  under  an  order  ol 
Bale  issued  in  the  above  entitled  cause^  on  the  12th  day  ot 
July,  1889,  one  W.  C.  Norton  came  to  me  and  said,  'What 
is  this  you  are  selling?'  I  says,  ^A  farm.'  He  says, 
<What  farm?'  and  I  says,  'E.  B.  Taylor's.'  He  says, 
^What  have  you  been  offered?'  I  told  him,  'I have  no  bid 
yet,'  and  asked  him  to  make  a  bid.  He,  Norton,  said, 
^What  is  there  against  it?'  Then  I  told  him  to  go  ap 
stairs  to  the  clerk  of  district  court,  Ed.  G.  Hall,  who  is 
there  in  his  office  and  see  for  himself.     Then  he,  Norton, 

says,  *  If  you  will  make  me  a  clear  title,  I'll  give  you  $ .' 

Then  he  went  up  stairs  to  the  office  of  the  clerk  of  said  dis- 
trict court.  In  a  few  minutes  I  followed.  I  asked  htm 
what  he  had  found  out.     Ed.  6.  Hall,  the  said  clerk,  said, 

*  It  will  take  (2,533.60  to  make  two-thirds  of  the  ap- 
praised value.'  Then  Ed.  G.  Hall  says,  'You  had  better 
make  it  $2,536,  and  make  sure  that  the  amount  is  sufficient 
for  the  two-thirds  of  the  appraised  value.'  And  I,  be- 
lieving that  the  two-thirds  of  said  appraisement  was 
$2,533.60,  and  being  in  good  faith  that  that  was  the  least 
amount  that  would  buy  said  land  at  said  sale,  said,  'Yes, 
you   had   better   make  it  $2,635,'  and  he,  Norton,  said^ 

*  Well,  I'll  raise  it  that  much  if  you'll  make  me  a  good  deed.' 
I  said,  'I'll  make  you  as  good  a  deed  as  a  sheriff  can  make,' 
or  words  to  that  effect.  Then  I  went  down  stairs,  and  receiv- 
ing no  other  bid,  declared  it  sold  to  W.  C.  Norton.  The 
next  day,  the  15th  of  September,  or  within  a  day  or  so 
ajft^er,  I  met  said  W.  C.  Norton  and  told  him  there  was  a 
mistake,  and  that  his  bid  was  not  two-thirds  of  the  ap- 
praised value  of  said  land,  and  the  sale  would  not  be  con- 
firmed, as  I  believed.  And  then  he  said,  *  I  will  not  raise 
my  bid,'  and  'I  will  not  take  the  land;'  that  said  W.  C. 
Norton  made  no  other  bid  than  the  offer  I  have  above  de- 
scribed. Sumner  Darnbll.^' 

As  an  offset  to  these  affidavits  a  number  of  persons  were 
permitted  to  swear  that  the  land-in  question  was  of  greater 
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valae  than  the  amount  fixed  by  the  appraisers^  and  was 
worth  from  $15  to  $20  per  acre. 

It  is  very  clear  to  my  mind  that  if  the  testimony  of  the 
witnesses  swearing  to  the  increased  value  is  true,  that  it  is 
an  additional  reason  why  the  sale  should  be  set  aside,  be- 
cause the  land-owner  is  being  defrauded. 

As  an  evidence  that  the  testimony  is  not  true,  however, 
the  land-owner,  as  well  as  the  trust  company,  is  here  insist- 
ing on  the  performance  of  the  contract,  evidently  believing 
that  the  property  would  not  bring  as  much  if  again  offered 
for  sale;  but  even  if  the  affidavits  are  true  as  to  the  value, 
they  cannot  be  considered  in  this  case. 

Suppose  the  plaintiff  in  error  to  be  a  man  of  very  lim- 
ited means  who  desired  the  land  for  a  farm  and  was  able 
to  procure  a  loan  thereon,  if  free  and  unincumbered,  for 
$3,000,  but  utterly  unable  to  obtain  a  loan  for  any  greater 
8um.  In  a  case  of  that  kind  it  would  be  possible  to  rob 
him  of  every  cent  he  possessed  by  compelling  him  to  accept 
property  subject  to  a  heavy  incumbrance  when  he  had  no 
means  of  satisfying  the  same.  It  will  not  do  to  say  that 
the  plaintiff  in  error  possesses  sufficient  means  and  is  able 
to  satisfy  the  incumbrance,  because  the  same  rule  must  ap- 
ply to  rich  and  poor  alike,  and  both  will  suffer  by  the  pro- 
posed rule.  It  will  be  observed  that  the  majority  opinion 
is  predicated  almost  wholly  upon  sheriffs'  sales  under  exe- 
cutions in  actions  at  law,  or  in  partition  cases. 

The  case  of  Eccles  v.  Timmona,  95  N.  C,  540,  cited  in 
that  opinion,  was  a  partition  case,  and  the  title  of  the  va- 
rious parties  was  set  out  in  the  petition.  In  that  case  the 
petition  evidently  contained  a  condensed  statement  of  the 
title  of  the  several  parties,  and  the  objection  was  not  made 
for  many  months  after  the  purchaser  had  taken  possession, 
and  not  until  a  payment  was  due.  It  is  said:  ''It  will 
be  observed  that  the  title  of  the  defendant-tenants  is  set 
out  in  the  petition,  and  a  copy  of  the  deed  under  which 
they  derive  it  annexed  thereto.  With  the  information  thus 
34 
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furnished^  or  of  easy  access,  the  purchaser  bids  for  the  lot^ 
pays  part  of  the  purchase  money  aud  secures  the  residue  by 
a  note  with  the  allowed  credit.  This  credit  expired  on 
December  1,  1886,  and  seven  months  thereafter,  when 
served  with  a  notice  of  a  demand  for  judgment,  for  the 
first  time  the  defense  is  set  up  of  an  imperfect  title  to  the 
lot 

^'It  is  not  a  case  when,  upon  the  face  of  the  pleadings^ 
a  perfect  title  purports  to  be  sold  that  is  afterwards  discov- 
ered to  be  defective,  when  the  court  will  relieve  and  not 
compel  the  purchaser  to  pay  for  what  he  does  not  get.  But 
the  true  state  of  the  title  appears  in  the  averments  in  the 
petition  itself,  so  that  every  bidder  may  know  by  ezaniina- 
tion  what  estate  he  will  acquire  in  the  land,  and  his  bid 
must  therefore  be  regarded  as  his  own  estimate  of  the  value 
of  what  he  may  buy,  and  the  court  may  direct  thereafter 
to  be  conveyed. 

^'A  sale  by  the  master  in  a  case  of  this  kind  (for  parti- 
tion),  says  RuflSn,  C.  J.,  in  Smith  v,  Brittain,  3  Ired.  £q. 
[N.  C],  347  (351),  ^  is  but  a  mode  of  sale  by  the  parties 
themselves.  It  is  not  merely  a  sale  by  the  law,  in  inviium 
of  such  interest  as  the  party  has  or  may  have  in  which  the' 
rule  is  caveat  emptor^  but  professes  to  be  a  sale  of  a  par* 
ticular  estate,  stated  in  the  pleadings  to  be  vested  in  the 
parties,  and  to  be  disposed  of  for  the  purpose  of  partition 
only.  Thereupon,  if  there  be  no  such  title,  the  purchaser 
has  the  same  equity  against  being  compelled  to  go  on  with 
his  purchase,  as  if  the  contract  had  been  made  without  the 
intervention  of  the  court,  for,  in  truth,  the  title  has  never 
been  judicially  passed  on  between  persons  contesting  it" 

It  seems  to  me  the  case  is  directly  against  the  majoritj 
opinion  in  this  case.  A  sheriff  is  the  officer  provided  by 
law  in  each  county  to  execute  the  ordinary  process  of  the 
court  His  duties  are  clearly  pointed  out  by  statute,  while 
to  a  considerable  extent  he  is  under  the  control  of  the 
court,  yet  he  does  not  derive  his  power  from  it     Where^ 
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however,  a  coart  renders  a  decree  of  foreclosure,  it  directs 
the  sale  to  be  made  by  some  particular  person ;  not  neces- 
sarily the  sheriff.  This  person  may  be  the  sheriff,  but  if 
so  it  is  because  he  is  designated  by  the  court  to  make  the 
sale,  and  not  because  the  duty  devolves  upon  him  as 
sheriff. 

A  sale  under  a  decree  of  foreclosure  under  the  former 
chancery  practice  was  made  by  a  master  in  chancery  or 
some  one  designated  by  the  court;  and  the  same  rule  pre- 
vails under  the  Code,  except  that  the  office  of  master  has 
been  abolished  and  the  court  is  authorized  to  appoint  a 
commissioner  to  conduct  the  sale.  In  either  case  the  sale 
is  made  by  the  court  and  the  person  conducting  the  sale  is 
the  agent  of  the  court. 

In  Veeder  v.  Fonda,  3  Paige  [N.  Y.],  97,  it  is  said:  "As 
property  to  a  vast  extent  is  sold  under  the  decrees  and  orders 
of  this  court,  much  of  which  property  belongs  to  infants, 
and  others  who  are  not  able  to  protect  their  own  rights,  it 
has  always  been  an  important  object  with  the  court  to  en- 
courage a  fair  competition  at  master's  sale.  For  this  pur- 
pose it  is  necessary  that  purchasers  at  such  sales  should 
understand  that  no  deception  whatever  will  be  permitted 
to  be  practiced  upon  them.  That  in  a  contract  between 
them  and  the  court,  they  will  not  be  compelled  to  carry 
that  contract  into  effect  under  circumstances  where  it 
would  not  be  perfectly  just  and  conscientious  in  an  indi- 
vidual to  insist  upon  the  performance  of  the  contract  against 
the  purchaser,  if  the  sale  had  been  made  by  such  indi- 
vidual or  his  agent.  It  is,  therefore,  the  principle  of  the 
court  that  the  master  who  sells  the  property  shall  not,  in 
the  description  of  the  same,  add  any  particular  which  may 
unduly  enhance  the  value  of  the  property,  or  mislead  the 
purchaser." 

To  the  same  effect  is  Post  v.  Led,  8  Paige  Ch.  [N.  Y.], 
33^7  ;  Seaman  v,  Hioks,  Id,  656.  In  the  last  case  cited  it  is 
said :  **  The  terms  of  sale  show  that  the  land  was  sold  as  and 
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for  a  good  title,  except  as  to  the  incumbrance  mentioned. 
The  court  therefore  ought  not  to  compel  the  purchaser  to 
complete  his  purchase  unless  he  would  have  obtained  un- 
der the  master's  deed  such  an  interest,  both  in  the  land 
and  in  the  buildings  thereon,  as  he  was  authorized  to  sup- 
pose he  was  buying  when  the  property  was  struck  down 
to  him  upon  his  bid.''  The  court  in  that  case,  however, 
reached  the  conclusion  that  the  title  was  as  represented  and 
required  the  purchaser  to  perform.  See  also  Kavffman  o. 
Walker,  9  Md.,  229 ;  Merwin  t?.  Smith,  1  Green  Ch.  [N.  J\ 
182;  Den,  v.  Zellera,  2  Halst.  [N.  J.],  153*;  Hodgson  v. 
Farrell,  2  McCart.  [N.  J.],  88. 

Many  other  cases  to  the  same  effect  might  be  cited. 
Where  a  sale  is  conducted  by  a  commissioner  under  a  de- 
cree of  foreclosure,  the  commissioner  represents  the  court. 
He  is  the  hand  of  the  court,  so  to  speak,  by  which  the  de- 
cree is  carried  into  effect.  Any  misrepresentations  made 
by  him,  even  if  innocently  made,  but  by  reason  of  which 
the  purchaser  has  been  induced  lo  bid  and  will  not  acquire 
the  interest  which  he  is  led  to  believe  he  would  acquire  are 
sufficient  to  justify  setting  the  sale  aside.  This,  so  fiir  as 
I  am  aware,  is  a  uniform  rule  in  courts  of  equity  that  if 
the  person  who  conducted  the  sale  made  misstatements^ 
either  honestly,  ignorantly,  or  intentionally,  whereby  the 
purchaser  was  deceived,  and  would  be  defrauded,  the  sale 
will  not  be  sustained  against  his  objection. 

It  is  no  answer  to  say,  in  effect,  that  the  property  is  cheap 
enough  anyway,  and  therefore  the  purchaser  receives  the 
worth  of  his  money.  That  is  begging  the  question;  in 
effect,  it  is  admitting  all  that  is  claimed,  but  seeking  to 
excuse  the  denial  of  relief. 

The  purchaser  may  justly  say:  "I  was  deceived  by  the 
false  representations  of  your  agent;  he  misstated  the  facts; 
the  appraisement  was  not  at  hand,  so  that  even  the  clerk 
could  not  obtain  it.  There  was  no  bid  but  mine,  and  that 
was  procured  by  falsehood  and  misrepresentation.''    The 
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misrepresentation  is  admitted,  and  the  court  answers  the 
purchaser,  in  effect :  '^  You  had  no  right  to  rely  upon  the 
representations  of  the  commissioner  appointed  by  the  court 
to  conduct  the  sale,  and,  although  you  were  the  sole  bidder 
and  there  was 'an  incumbrance  of  (3,000  on  the  land  of 
which  you  had  no  notice,  and  was  in  excess  of  the  amount 
of  your  bid,  yet  the  land  is  cheap  enough  and  the  court 
will  not  relieve  you/' 

In  regard  to  the  objection  that  the  purchaser  oould  have 
examined  the  title  for  himself,  the  answer  is  that  there  was 
no  time  to  make  an  investigation  of  the  title.  The  sheriff 
had  offered,  and  was  tiien  offering,  the  property  for  sale. 
There  were  no  bidders.  Norton  came  up  and  inquired  in 
regard  to  the  sale  and  the  title  that  would  be  acquired. 
The  officer  professed  to  know^and  informed  the  party  that 
he  would  obtain  a  clear  title.  The  bidder  certainly  oould 
rely  upon  this  statement.  Had  the  officer  said,  ^'I  have 
no  knowledge  in  regard  to  the  matter,  you  must  examine 
the  records  for  yourself,"  then  the  purchaser  would  have 
bid  at  his  peril,  and  the  doctrine  of  caveat  emptor  would 
have  applied. 

*  Considerable  stress  is  laid  upon  the  doctrine  of  eaveat 
emptor,  and  it  is  said  the  purchaser  must  beware.  The 
doctrine  does  not  apply  where  a  party  has  been  induced 
to  bid  by  a  misstatement  of  facts  made  by  the  officer  who 
conducted  the  sale ;  and  I  think  not  a  single  case  can  be 
found  where  a  sale  was  made  under  a  decree  of  a  court 
of  equity  by  an  officer  appointed  by  the  court  where  such 
misrepresentations  have  not  been  held  good  cause  for  set- 
ting the  sale  aside. 

The  decision  in  this  case  practically  overrules  Paulett  v. 
Peabody,  3  Neb.,  196;  and  Frasher  v.  IngJiam,  4  Neb., 
531,  and,  I  believe,  does  great  injustice  to  the  purchaser, 
and  places  the  court  in  the  attitude  of  approving  deception 
in  its  officers  in  conducting  sales  under  its  direction. 

Second — It  is  admitted,  by  not  being  denied,  that  ^^on 


486  NEBRASKA  REPORTS.         [Vol.  35 


Norton  t.  Neb.  Loan  A  Trait  Oou 


the  15th  day  of  September,  1889,  he  (Norton)  met  the 
sheriff,  whereupon  said  sheriff  stated  to  the  affiant  that  the 
said  amount  bid  hj  this  affiant,  to-wit,  $2,535,  was  not 
two-thirds  of  the  appraised  value;  *  *  *  that  the 
land  had  been  appraised  at  f  4,800,  and  could  not  be 
sold  for  less  than  $3,200,  and  unless  Norton  would  raise 
his  bid  to  $3,200,  the  sale  would  be  dedared  off,"  etc 
That  is,  that  Norton's  bid  was  not  sufficient  to  authorize 
the  sheriff  to  entertain  it,  and  therefore,  unless  Norton 
would  raise  the  bid  to  $3,200,  he  would  make  a  report  of 
no  sale.  Norton  informed  him  that  he  would  not  raise 
his  bid,  and  the  sheriff  in  effect  declared  it  off. 

It  is  probable  that  this  was  part  of  the  scheme  to  defraud 
Norton,  by  putting  him  off  his  guard,  and  preventing  an 
investigation  of  the  title  before  the  sale  was  confirmed,  be- 
cause the  sheriff,  without  further  notice  to  Norton,  made  a 
report  of  the  sale  and  it  was  thereupon  confirmed,  without 
notice  to  Norton,  and  in  his  absence. 

So  far  as  the  sheriff  is  concerned,  his  conduct  is  wholly 
indefensible,  and  can  only  be  accounted  for  upon  the  theory 
of  a  scheme  to  defraud  Norton,  in  which,  probably,  he  wfis 
not  alone.  I  do  not  care  to  comment  on  this  feature  of 
the  case,  as  it  presents  the  officer  in  a  very  unenviable  light 
As  I  understand  the  law,  a  court  of  equity,  in  making  a 
sale  of  real  estate  under  a  decree  of  foreclosure,  takes  the 
place  of  the  vender,  and  the  person  making  the  sale  is  the 
agent  of  the  court,  and  it  is  the  duty  of  the  court  to  see 
that  the  sale  was  fairly  conducted  in  all  respects,  and  that 
it  will  not  sanction  misrepresentations  in  its  agent  as  to 
the  title  of  the  property,  or  incumbrances,  to  induce  per- 
sons to  bid.  In  other  words,  misrepresentations  which,  if 
made  by  the  land  owner  himself  to  a  purchaser,  would  be 
good  ground  to  set  a  sale  aside,  are  equally  so  when  made 
by  the  person  appointed  by  the  court  to  conduct  a  sale 
under  a  decree;  and  experience  has  shown  that  the  estab- 
lishment of  this  rule  has  induced  competition  in  bidding 
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at  8nch  sales.  {MeOown  v.  WUkins,  1  Paige  Ch.  [N.  Y.], 
120;  Morris  v.  Mowatt,  2  Id.,  586;  Veeder  v.  Fonduy 
3  Id.,  94;  Seaman  v.  Hicks,  8  Id.,  656;  Kauffman  v. 
Walker,  9  Md.,  229;  Toolejf  v.  Kane,  IS.  &  M.  Ch. 
[Miss.],  618.) 

Third — I  do  not  understand  that  the  rale  otcaveai  emptor 
applies  where  another  element  intervenes,  viz.,  false  repre- 
sentations. It  seems  to  me  that  great  injustice  is  done  to 
the  plaintiff  in  error,  and  a  rule  is  established  that  is  liable 
to  be  fraught  with  gross  injustice,  not  only  to  purchasers 
at  judicial  sales,  but  to  the  owners  of  the  equity  of  redemp- 
tion as  well.     In  my  view,  the  sale  should  be  set  aside. 
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35  m 

[Filed  Octobeb  28,  18»2.]  I^»_^ 

1.  Conveyanoe  of  Homestead:  Acknowledombnts:  Ckb^ 
TiFioATE  OF  NoTABY:  iMPEACHiiENT.  A  oertificate  of  ao- 
knowledgment  of  a  deed  or  mortgage,  in  proper  form,  can  be 
impeached  only  by  clear,  oonyincing,  and  satisfactory  proof  that 
the  certificate  is  false  and  fraud  alent. 

8.  Evidence  in  this  case  considered,  and  hdd  insufficient  to  over- 
oome  the  officer's  certificate  and  the  evidence  in  fiftvor  of  the 
execution  and  acknowledgment  of  the  instrument 

Rehearing  of  case  reported  in  31  Neb.,  853. 
Paul  &  Templin,  and  0.  A.  Abbott,  for  appellant. 
Thompson  Bros.,  and  T.  T,  Bell,  contra. 

NORVAL,  J. 

This  is  a  rehearing  of  the  case  reported  in  31  Nebraska, 
at  page  863.     The  action  was  brought  in  the  court  below 
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by  Simeon  Phillips  to  foreclose  a  mortgage  given  by  Isaac 
C.  Bishop  and  Ida  Bishop,  his  wife.  To  the  action,  N.  J. 
Paul  was  made  a  defendant,  who  filed  an  answer  and  cross* 
petition,  praying  the  foreclosure  of  a  mortgage  given  by 
the  Bishops,  upon  the  same  real  estate  described  in  plaint- 
iff's  petition,  to  one  A.  6.  Kendall,  and  by  him  transferred 
to  Paul. 

To  the  cross-petition  Isaac  C.  Bishop  filed  an  answer, 
setting  up  that  one  tract  of  the  real  estate  in  controversy 
was  a  homestead  of  less  value  than  $2,000  over  and  above 
incumbrances  thereon;  that  the  mortgage  given  to  Kendall 
was  never  acknowledged  by  his  wife,  and  was  therefore 
void.     He  also  pleaded  usury  and  payment 

The  defendant  Ida  Bishop  answered  the  cross  petition^ 
alleging  that  the  mortgage  included  the  homestead  of 
herself  and  husband,  and  denies  that  she  ever  acknowl- 
edged the  mortgage  in  question,  or  that  she  ever  signed 
the  same  in  the  presence  of  the  notary  public  who  certified 
to  the  acknowledgment,  or  any  other  person,  or  that  she 
ever  received  any  consideration  for  so  doing.  To  these 
answers  a  reply  was  filed  by  Paul. 

Upon  the  trial  the  district  court  held  that  the  mortgage 
described  in  Paul's  cross-petition  was  void  as  to  one  of  the 
pieces  of  property  therein  described,  on  the  ground  that 
the  same  was  a  homestead  of  a  value  not  to  exceed  $2,000, 
and  that  the  wife  did  not  acknowledge  the  execution  of  the 
mortgage.  On  the  former  hearing  the  decision  of  the  trial 
court  was  affirmed  by  this  court. ' 

It  is  perfectly  clear  that,  under  the  homestead  law  of 
this  state,  a  mortgage  on  the  homestead  of  a  married  per* 
son  is  void  unless  the  same  is  executed  and  acknowledged 
by  both  husband  and  wife.  This  has  been  the  uniform 
holding  of  this  court,  and  a  citation  of  the  decisions  is 
unnecessary.  It  is  strenuously  urged  by  appellees  that 
Ida  Bishop  did  not  acknowledge  the  mortgage  in  contro- 
versy.    If  the  proofs  establish  the  proposition  to  that  de« 
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gree  of  oertaintj  required  to  impeach  the  certificate  of  the 
officer  certifying  to  the  acknowledgment,  then  onr  former 
decision  was  right  and  mast  stand;  otherwise  not. 

That  the  mortgage  was  executed  and  acknowledged  bj 
Isaac  C.  Bishop  before  W.  L.  Thompson,  a  notary  public 
in  and  fpr  Howard  county,  is  undisputed.  Mrs.  Bishop 
admitted,  when  upon  the  witness  stand,  that  she  volunta- 
rily signed  the  mortgage,  but  claims  she  did  so  at  her  home, 
and  not  before  the  officer.  Mr.  Thompson,  the  notary, 
certifies  that  she,  as  well  as  her  husband,  acknowledged 
the  instrument  before  him  in  the  manner  provided  by  the 
statute.  The  certificate  of  the  officer  being  in  proper  form, 
although  not  conclusive  of  the  fact  of  acknowledgment,  is 
strong  and  convincing  evidence  that  the  wife  acknowledged 
the  mortgage.  The  certificate,  of  course,  can  be  impeached 
by  proof  of  fraud  or  duress,  but  the  evidence  must  be  clear 
and  satisfactory.  As  a  general  rule,  the  unsupported  tes- 
timony of  the  party  purporting  to  have  made  the  acknowl- 
edgment i^  insufficient  to  overcome  the  officer's  certificate. 
Where,  as  in  this  case,  the  execution  of  the  instrument  is 
admitted,  in  order  to  sustain  such  a  defense,  the  proof  must 
be  clear  and  convincing.  {Insuranee  Co.  v.  Nelson^  103 
U.  S.,  544;  Ru88ell  v.  Baptist  Theo.  Union,  73  111.,  337; 
Mardon  v.  Brittenham,  76  111.,  614;  Crane  v.  Crane, 
81  111.,  165;  McPhereon  v.  Sanborn,  88  Id.,  150;  Black- 
man  V.  Hawks,  89  Id.,  512;  Heeter  v,  Glasgow,  79  Pa. 
St,  79;  Fitzgerald  v.  Fitzgerald,  12  Reporter,  720;  Gahbey 
r.  Forgeus,  15  Pac.  Rep.  [Ks.],  866;  Bailey  v.  Landing- 
ham,  53  la.,  722;  Smith  v.  AUis,  52  Wis.,  337;  Johnson 
V.  Van  Velsor,  43  Mich.,  208.) 

Applying  the  rule  above  stated  to  the  case  at  bar,  is  the 
evidence  sufficient  to  sustain  the  defense  made  by  the  an- 
swer? The  evidence  is  very  conflicting.  In  support  of  the 
officer's  certificate  there  is  in  the  record  the  direct  and*  posi- 
tive testimony  of  A.  G.  Kendall  and  C.  H.  Paul,  that  Mrs. 
Bishop  did  execute  and  acknowledfi:e  the  mortgagee  in  their 
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presence  in  the  St  Paul  National  Bank,  before  W.  L. 
Thompson,  a  notary  publia  Mr.  Kendall  was  at  the  time 
cashier  of  the  bank,  tad  Mr.  Paul  was  an  employe  therein, 
and  signed  the  mortgage  as  subscribing  witness.  The  dep- 
osition of  W.  L.  Thompson  was  taken,  which,  while  sus- 
taining his  certificate  of  acknowledgment,  was  excluded  as 
evidence. 

Mr.  and  Mrs.  Bishop  each  testified  that  the  latter  signed 
the  mortgage  at  their  home,  about  two  miles  from  St.  Paul; 
that  she  never  acknowledged  the  instrument  before  the 
notary,  and  that  she  was  not  in  St.  Paul  at  the  time  the 
same  purports  to  have  been  acknowledged,  nor  for  a  con- 
siderable length  of  time  prior  and  subsequent  to  said  date. 
Mr.  Bishop  further  testified  that  after  his  wife  signed  the 
mortgage  he  took  it  to  St.  Paul,  acknowledged  it  before 
Mr.  Thompson,  and  delivered  it  to  the  mortgagee.  Upon 
the  trial  both  appellant  and  appellees  proved  other  ftcts 
having  some  bearing  upon  the  question.  Appellees  intro- 
duced witnesses  tending  to  establish  an  cUibi — that  Mrs. 
Bishop  was  not  in  St.  Paul  at  the  time  the  mortgage  pur- 
ports to  have  been  acknowledged,  and  appellant  produced 
witnesses,  equally  as  credible,  although  not  so  many,  who 
testified  that  Mrs.  Bishop  was  in  the  bank  on  said  date. 
We  think  the  evidence  on  the  part  of  the  appellees  is 
entirely  insufficient  to  overcome  the  formal  certificate  ol 
acknowledgment,  and  the  testimony  of  Mr.  Kendall,  and 
the  subscribing  witness,  Mr.  Paul,  who,  so  far  as  the  rec- 
ord discloses,  are  entirely  disinterested  witnesses.  Public 
policy  forbids  that  deeds  and  mortgages  of  real  estate,  duly 
authenticated  in  the  mode  pointed  out  by  statute,  should 
be  set  aside  except  upon  clear  and  convincing  proof  that  the 
certificate  of  acknowledgment  is  false.  The  presumption 
is  in  favor  of  the  certificate,  and  the  burden  is  upon  tlie 
party  alleging  such  a  defense  to  prove  it. 

This  court,  in  passing  upon  a  similar  question  in  Per- 
eau  V.  Frederick,  17  Neb.,  117,  said:  ''It  is  contended  on 
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behnlf  of  the  defendant,  and  we  think  correctly,  that  the 
certificate  of  the  officer  taking  the  acknowledgment  must 
stand  against  a  mere  conflict  of  evidence,  whether  the  in- 
strument was  voluntarily  signed,  acknowledged,  and  de- 
livered or  not,  and  cannot  be  impeached  except  upon  proof 
which  clearly  shows  it  to  be  false  and  fraudulent.'' 

In  Maraton  r.  BriUenhamy  76  IlL,  611,  supra,  the  court 
say:  ''To  impeach  such  a  certificate,  the  evidence  should 
do  more  than  produce  a  mere  preponderance  against  its 
integrity  in  the  balancing  of  probabilities — it  should,  by  its 
completeness  and  reliable  character,  fully  and  clearly  satisfy 
the  court  that  the  certificate  is  untrue  and  fraudulent." 

The  supreme  court  of  the  United  States,  in  Young  v. 
DuvaU,  109  U.  S.,  573,  has  held  that  the  certificate  must 
stand  as  against  a  mere  conflict  of  evidence.  We  hold, 
from  reason  and  authority,  that  the  evidence  is  insufficient 
to  sustain  the  defense. 

We  agree  with  the  conclusion  of  the  lower  court  that 
the  mortgage  was  given  to  secure  a  usurious  loan  of  money, 
and  that  after  deducting  the  usurious  interest  agreed  to  be 
paid  from  the  principal  sum,  there  is  due  appellant  from 
appellee,  Isaac  C.  Bishop,  the  sum  of  (4,223.71.  The 
decree  of  the  district  court  is  reversed,  and  a  decree  of  fore- 
closure entered  in  this  court  for  said  sum  of  $4,223.71, 
with  costs  of  the  lower  court  against  appellant,  the  costs 
in  this  court  taxed  to  appellees. 

•  Degree  AoooBDiNGrLY. 

The  other  judges  concur. 
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John  L.  Watsok  v.  William  Ck)BURK  et  al. 

85    4921 

&5    457|  [FiLBD  OOTOBBB  26,  1892.] 

1*  Ck>nyer8ioii :  Dbfknsbs:  Mitioation  of  DAHAoia  When 
goods  have  been  oonyerted,  and  the  owner  alterwarde  Teoeiyes 
the  whole  or  a  portion  thereof  back,  or  the  proceeds  arising  from 
their  sale,  he  does  not  thereby  bar  his  right  of  action  for  the 
original  wrongfal  taking,  bnt  snch  fiust  may  be  shown  in  mitigi^ 
tion  of  damages. 

2.  — :  :  .    In  an  action  for  conyersion  it  is  no  de> 

fense  to  show  that  the  property  has  been  taken  fit>m  the  wrong- 
doer by  a  third  party,  by  legal  process  or  otherwise,  nnless  the 
original  owner  hss  received  it,  or  had  the  benefit  of  the  proceeds 
thereof,  where  the  same  has  been  sold. 

3.  :  Mkasube  of  Damaobs.    In  an  action  by  a  mortgagee  for 

conyersion  against  a  sheriff  who  has  leyied  on  the  property  at 
the  suit  of  a  creditor  of  the  mortgagor,  the  plaintiff  is  entitled 
to  receive  as  damages  the  actual  market  yalne  of  the  property 
at  the  time  of  the  conversion,  with  interest  fit>m  that  date,  Um 
the  market  valne  of  that  portion  of  the  property  snbseqoently 
recovered  or  the  proceeds  of  which  plaintiff  has  had  the  benefit^ 
and  not  exceeding  the  amount  remaining  unpaid  on  the  mort-* 

4.  Weight  of  Evidenoe.  Ead^  That  the  yerdiet  is  against  the 
evidence. 

Error  to  the  district  court  for  Douglas  couutj.  Tried 
below  before  Doane,  J. 

Ambrose  &  Duffie,  for  plaintiff  in  error. 

B.  O.  Burbanky  and  Gregory ,  Day  &  2)ay,  eanJtra. 

NORVAL,  J. 

The  action  below  was  brought  by  John  L.  Watson  against 
the  principal  and  sureties  on  the  official  bond  of  William 
Coburn,  sheriff  of  Douglas  county,  for  the  conversion  of  a 
stock  of  furniture.     There  was  a  trial  to  a  jury,  who  re- 


I 
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tarned  a  verdict  in  favor  of  the  plaintiff,  assessing  his 
damages  at  $1,196.25.  Each  party  filed  a  motion  for  a 
new  trial;  both  motions  were  overruled,  and  judgment  was 
thereupon  entered  upon  the  verdict  of  the  jury.  Each 
party  prosecutes  error  to  this  court. 

On  and  prior  to  February  28,  1888,  the  New  York 
Storage  &  Loan  Company,  a  corporation  doing  business 
in  the  city  of  Omaha,  was  the  owner  of  the  goods  in  con- 
troversy, and  on  said  date  it  executed  and  delivered  to 
Watson  a  chattel  mortgage  on  said  stock  of  goods,  to  secure 
the  payment  of  a  loan  of  money  at  the  time  made  by  Wat- 
4Son  to  the  corporation,  and  for  money  previously  borrowed. 
After  the  execution  of  the  mortgage  Watson  took  posses- 
sion of  the  goods  and  managed  the  business  until  about  the 
middle  of  April  following,  when  George  C.  Wheeler  and 
E.  O.  Cundy,  the  president  and  secretary,  respectively,  of 
the  corporation,  forcibly  took  possession  of  the  stock  and 
certain  collaterals  held  by  Watson  to  secure  said  loan,  dur- 
ing Watson^s  absence  from  the  store. 

Thereupon  Watson  commenced  an  action  in  the  district 
court  of  Douglas  county  against  the  New  York  Storage 
A  Loan  Company,  Wheeler  and  Cundy,  to  restrain  said 
Wheeler  and  Cundy  from  disposing  of  the  collaterals  and 
from  their  interfering  with  the  stock  of  goods.  A  tempo- 
rary injunction  was  granted  by  one  of  the  judges  of  the  dis- 
trict court  on  the  23d  day  of  April.  Wheeler  and  Cundy 
immediately  left  the  country,  taking  with  them  the  collat- 
eral securities. 

On  the  morning  of  April  24,  Watson  again  took  pos- 
session of  the  store  and  stock  of  goods  therein,  and  in  the 
afternoon  of  the  same  day  the  defendant  Coburn  levied 
upon  and  took  the  goods  under  an  execution  in  favor  of 
one  W.  L.  Hall,  and  against  the  New  York  Storage  & 
Loan  Company.  Subsequently  the  sheriff  levied  a  writ  of 
attachment  on  the  goods,  issued  in  favor  of  Dell  R.  Ed- 
wards and  against  said  company.     The  Hall  execution  was 
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issued  apon  a  judgment  rendered  by  the  oountj  court  with- 
out any  summons  being  issued,  upon  the  confession  of 
Wheeler,  as  president  of  the  New  Tork  Storage  &  Loan 
Company,  who  had  no  authority  so  to  do. 

It  also  appears  that  Wheeler  carried  on  business  in  the 
various  names  of  New  York  Storage  &  Loan  Company, 
New  York  Music  Company,  New  York  Piano  Company, 
Ne>7  York  Storage  Company,  G.  C.  Wheeler  &  Q.  C. 
Wheeler,  Manager,  and  incurred  a  large  indebtedness, 
which  he  was  unable  to  pay. 

Dell   B.   Edwards,  after  the  levy  of  her  attachment,  I 

commenced  an  action  against  the  New  York  Storage  A 
Loan  Company  and  W.  L.  Hall  to  enjoin  the  collection 
of  the  Hall  judgment,  and  to  have  the  same  declared  fraud- 
ulent and  void.  Subsequently  she  commenced  another 
suit  against  the  New  York  Storage  &  Loan  Company,  the 
New  York  Music  Company,  the  New  York  Piano  Com- 
pany,  G.  C.  W^heeler,  Manager,  W.  L.  Hall,  John  L.  Wat- 
son, and  others,  allying  that  the  Watson  mortgage  was 
fraudulent  and  void,  and  praying  that  the  same  be  so  de- 
dared  by  the  court,  and  for  an  accounting  by  all  the  defend- 
ants, and  also  that  a  receiver  be  appointed  to  take  posses- 
sion of  the  property  of  the  New  York  Storage  &  Loan 
Company  and  dispose  of  the  same.  These  several  suits 
were  consolidated.  The  court  appointed  E.  Zkibriskie 
receiver,  and  the  sheriff  turned  over  to  him,  on  order  of 
the  court,  that  portion  of  the  goods  which  had  n6t  been 
taken  from  him  by  legal  process.  The  receiver  imme- 
diately  proceeded,  under  the  order  of  the  court,  to  advertise 
and  sell  the  stock,  and  on  the  6th  day  of  August,  1888, 
he  sold  the  same  for  $1,954.28,  which  sale  was  duly  con- 
firmed. After  paying  the  expenses  of  sale,  receiver's  fees, 
other  costs,  and  various  items,  not  costs  in  the  case,  there 
remains  in  the  hands  of  the  clerk  of  the  district  court,  of 
the  proceeds  of  sale,  a  balance  of  $162.19. 

John  L.  Watson  appeared  in  the  consolidated  action  and 
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filed  an  answer  therein^  setting  up  his  mortgage  and  that 
he  was  in  possession  of  the  goods  therein  described^  under 
Baid  mortgage,  at  the  time  the  sheriff  made  his  levies. 

After  the  issues  had  been  made  up  in  said  action  the 
court  referred  the  cause  to  A.  S.  Churchill,  Esq.,  to  take 
the  testimony  and  report  his  findings  of  law  and  fact. 
The  referee  made  his  report,  finding  the  judgment  entered 

in  favor  of  W.  L.  Hall  to  be  fraudulent  and  void,  that 
the  levy  of  the  execution  issued  on  said  judgment  conferred 

upon  said   Hall,  or  those  serving  said  writ,  no  right,  title, 

or  interest  in  the  property  seised  thereunder;  that  Dell  R. 

Edwards  had  no  cause  of  action  against  the  New  York 

Storage   &   Loan    Company  upon  which  to  predicate  an 

attachment,  and  that  the  levy  of  the  attachment  in  her 

favor  should  be  set  aside  and  held  for  naught. 

It  was  furthier  found  that  the  instrument  under  which 
Watson  claimed  was  a  bona  fide  mortgage,  made  upon  a 
good  and  sufficient  consideration;  that  Watson,  immedi- 
ately after  the  delivery  thereof,  took  possession  of  the  goods 
under  the  mortgage,  and  was  in  actual  possession  at  the 
time  the  property  was  seized  under  the  execution  and 
attachment  proceedings;  that  said  mortgage  was  a  para- 
mount and  superior  lien  upon  all  the  property  for  the  sum 
of  $4,493.62,  and  that  he  was  entitled  to  enforce  it  against 
all  the  property  levied  on  under  the  writ  of  attachment 
and  execution. 

Upon  motion  of  Watson  the  report  of  the  referee  was 
confirmed  in  July,  1889.  Two  days  prior  to  the  appoint- 
ment of  the  receiver,  Watson  commenced  this  action  against 
the  sheriff  and  the  sureties  on  his  official  bond  to  recover 
the  value  of  the  goods  covered  by  the  mortgage,  which 
had  been  levied  upon  by  the  sheriff  under  the  execution 
and  writ  of  attachment.  The  sheriff  and  his  bondsmen 
pleaded  the  proceedings  in  the  receivership  case  in  bar  of 
this  action. 

The  first  question  we  will  consider  is  as  to  the  sufficiency 
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of  this  defense.  It  is  a  rule  sustained  by  judicial  decisions 
in  this  country  that  where  one's  goods  are  converted  by 
another,  the  owner  may  sue  for  their  value,  or  recover  the 
property,  but  he  cannot  pursue  both  remedies.  It  is  equally 
well  settled  that  the  subsequent  reooveiy  or  return  of  the 
property  does  not  extinguish  the  owner's  right  of  action 
against  the  wrong-doer  for  the  conversion,  but  only  goes  in 
mitigation  of  damages.  {Oibba  v,  Qiase,  10  Mass.,  125; 
Brady  v,  Whitney ^  24  Mich.,  154;  Western  Land  &  Cattle 
0>.  V.  Hall,  33  Fed.  Rep.,  236.)  Where  goods  that  have 
been  converted  are  returned  to  and  accepted  by  the  owner, 
the  measure  of  damages  is  the  market  value  at  the  time  of 
the  original  wrongful  taking,  less  the  market  value  at  the 
time  the  same  are  returned.  {Iiiah  p.  Cloyes,  8  Vt.,  30; 
Lucas  V.  Trumbull,  15  Gray  [Mass.],  306.) 

Testing  the  adjudication  in  the  receiver  case  by  these 
principles,  Watson  is  not  estopi)ed  from  prosecuting  his 
action  for  the  conversion  of  the  property.  It  is  true  Wat- 
eon,  in  the  case  in  which  the  receiver  was  appointed,  in  his 
answer  and  cross-petition  filed  therein,  claimed  a  lien  upon 
the  property  by  virtue  of  his  mortgage,  and  asked  that  the 
mortgage  be  foreclosed.  The  property  had  already  been 
sold  by  the  receiver  appointed  at  the  request  of  Edwards. 
Watson  could  not  recover  the  property,  so  he  sought  to 
recover  the  money  arising  from  the  sale.  The  adjudica- 
tion was  in  his  favor.  He  is  entitled  to  the  $162.19,  the 
net  proceeds  of  the  sale  of  the  goods,  which  had  been  turned 
over  to  the  clerk  of  the  court  by  the  receiver.  To  that 
amount  only  his  claim  against  the  o£5oer  for  the  convert 
sion  was  satisfied.  Any  other  rule  would  not  make  him 
whole.  Where  property  is  converted,  just  compensation 
to  the  owner  is  the  rule.  We  are  unable  to  perceive  how 
the  receipt  of  the  proceeds  differs  from  a  return  of  the 
property,  or  the  proceeds  thereof,  to  the  owner.  Sudi 
payment  is  proper  to  be  given  in  evidence  only  in  mitiga- 
tion of  damages.    Prior  to  the  appointment  of  the  receiver. 
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Watson  elected  to  treat  the  levies  as  a  conversion  of  the 
property,  by  bringing  this  action  to  recover  the  value  of 
the  goods.  In  our  view,  the  adjudication  of  his  rights  in 
the  suit  referred  to  does  not  preclude  him  from  maintaining 
this  action. 

Complaint  is  made  because  the  court  refused  to  give  the 
third  instruction  requested  by  the  plaintiff,  which  is  as 
follows: 

'^The  defendant  cannot  escape  liability  for  wrongfully 
levying  on  said  property,  by  showing  that  the  property  or 
any  part  thereof  was  taken  from  him  by  third  parties  after 
he  had  possession  of  the  same  under  his  levy. 

^'  Neither  is  it  any  defense  in  this  action  that  the  goods 
were  taken  out  of  his  hands  and  placed  in  the  hands  of  a 
receiver  under  an  order  of  this  court,  unless  it  be  further 
shown  that  the  goods  or  their  proceeds  afterwards  came  to 
the  hands  of  the  plaintiff,  so  that  he  had  the  benefit 
thereof. 

'^  You  will  therefore  disr^ard  all  evidence  tending  to 
show  that  any  of  the  goods  have  been  taken  from  the  hands 
■of  the  sheriff  by  third  parties,  or  that  any  of  them  were 
placed  in  the  hands  of  a  receiver,  unless  it  is  further  shown 
that  the  plaintiff  has,  since  that  time,  had  the  entire  value 
of  such  goods ;  and  as  to  such  goods  as  he  has  received  the 
entire  value  oi^  the  defendants  should  be  credited  with  that 
amount/' 

It  requires  no  argument  or  citation  of  authorities  to 
«how  that  in  an  action  for  conversion  of  personal  property 
the  defendant  cannot  defeat  the  action  by  showing  that  the 
property,  or  a  part  thereof,  has  been  taken  from  him  by 
third  parties,  by  legal  process  or  otherwise,  unless  the  orig- 
inal owner  has  received  the  goods,  or  had  the  benefit  of  the 
proceeds  thereof.  If  all  or  a  portion  of  the  goods  con- 
verted are  returned  to  the  owner,  or  he  receives  the  pro- 
ceeds of  the  same,  the  wrong-doer  may  prove  such  facts, 
not  as  a  complete  defense,  but  in  mitigation  of  damages. 
35 
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The  fact  that  a  portion  of  the  goods  covered  by  plaiutifiTft 
mortgage  was  replevied  from  the  sheriff,  and  others  were 
turned  over  to  the  receiver,  would  not  alone  be  a  defense 
to  the  suit,  but  would  be  so  to  the  extent  that  it  was  shown 
that  Watson  has  had,  or  could  have,  the  benefit  of  sudi 
property.  The  request  stated  the  correct  rule,  was  appli* 
cable  to  the  evidence,  and  should  have  been  given. 

The  jury  disregarded  the  instructions  of  the  court  on 
the  measure  of  damages.  By  the  sixth  paragraph  of  the 
charge  the  court  told  the  jury  that  the  plaintiff  was  enti- 
tled to  recover: 

First-^The  value  of  the  property  that  went  into  the 
hands  of  the  receiver,  as  shown  by  his  sale  thereof. 

Second — The  depreciation  in  value  of  the  property 
between  the  date  of  conversion  and  the  time  when  it  was 
sold  by  the  receiver. 

Third — The  value  of  any  goods  taken  by  the  sheriff 
which  were  not  turned  over  to  the  receiver,  except  sach  as 
were  taken  from  the  sheriff  by  legal  process  under  the  con- 
ditions stated  in  the  fifth  instruction. 

From  the  amount  of  these  items  the  jury  were  directed 
to  deduct  the  amount  in  the  hands  of  the  clerk  in  the 
receiver  case,  and  compute  interest  on  the  balance  at  the 
rate  of  7  per  cent  from  the  time  the  goods  were  taken  from 
the  possession  of  the  plaintiff  to  the  first  day  of  the  term, 
September  23,  1889. 

It  is  undisputed  that  the  receiver  sold  the  goods  turned 
over  to  him  for  $1,950.  Deducting  from  this  $162.19, 
the  amount  in  the  clerk's  hands,  we  have  $1,787.81.  Add 
$177.27  as  interest  for  one  year  and  five  months  at  7  per 
cent,  would  make  $1,965.08,  which  is  the  lowest  sum, 
under  the  evidence  and  instructions,  the  plaintiff  was  enti- 
tled to  recover,  and  yet  the  jury  assessed  his  damages  at 
only  $1,196.25. 

In  several  of  the  instructions  the  jury  were  told  that  the 
plaintiff  was  estopped  from  asserting  that  the  value  of  the 


Vou  36]       SEPTEMBER  T^RM,  1892.  499 


In  re  Jonet. 


goods  which  went  into  the  hands  of  the  receiver  was  other 
or  greater  than  the  sum  for  which  they  were  sold.  This 
was  prejudicial  error.  The  amount  the  receiver  obtained 
for  the  goods  does  not  determine  their  value  at  the  time  of 
the  conversion,  nor  was  it  a  material  inquiry  what  the 
goods  brought.  Plaintiff  was  only  chargeable  with  that 
portion  of  their  proceeds  which  he  received  or  was  entitled 
to  the  benefit  of.  To  that  extent  alone  has  he  received 
compensation.  In  an  action  by  a  mortgagee  for  conversion 
against  a  sheriff  who  has  levied  on  the  property,  the  plaint- 
iff is  entitled  to  recover  the  actual  market  value  of  the 
property  at  the  time  of  the  conversion,  with  interest  from 
the  time  of  the  taking,  less  the  market  value  of  that  por- 
tion of  the  property  subsequently  recovered,  or  the  proceeds 
of  which  plaintiff  has  received,  and  not  exceeding  the 
amount  remaining  unpaid  on  the  mortgage.  This  is  the 
measure  of  damages. 

It  is  unnecessary  to  consider  the  other  assignments  of 
error  discussed  in  the  brief  of  counsel,  as  the  most  of  them 
are  covered  by  what  has  already  been  said,  and  the  others 
are  not  likely  to  arise  on  the  next  trial.  The  judgment  is 
reversed  and  the  cause  remanded. ' 

Bevebsed  and  behakded. 
The  other  judges  concur. 


Ik  se  Thomas  Jones. 

[Filed  Octobkb  26,  1892.] 


CUminal  Law :  Commitment  to  Rsfobm  School:  Jurisdiction 
OF  Court  to  Vacate  Order  and  Resentence  Prisoner. 
The  petitioner,  on  pleading  gailty  to  an  information  charging 
Urn  with  the  crime  of  bnrglaiy,  was  sentenced  to  the  state  in- 


600  NEBRASKA  REPORTS.  [Vol.35 


In  re  Jones. 


dnstrial  school,  as  under  the  age  of  eighteen  years,  and  was  oom- 
mitted  under  said  judgment  to  said  institution.  Shortly  there- 
after, and  during  the  same  term,  the  court  sentencing  him  vacated 
and  set  aside  said  judgment,  on  the  ground  of  mistake  ss  to 
petitioner's  age,  and  sentenced  him  again  on  the  same  information 
and  plea  of  guilty,  to  be  imprisoned  in  the  penitentiary  for  the 
term  of  four  years.  JTsM,  That  the  court  had  no  jurisdiction  to 
Tacate  the  original  judgment,  or  to  pronounce  the  second  senteooe^ 
and  that  the  last  sentence  was  a  nullity. 

Original  application  for  writ  of  habeas  corpus. 

Walter  A.  Leese^  for  petitioner: 

A  sentence  takes  effect  from  the  day  it  is  pronounced  (In  9 

re  Fuller,  34  Neb.,  581),  and  a  subsequent  sentence  fixing  a  \ 

different  term  is  a  nullity.  (People  v.  Messerveyy  76  Mich., 
223;  People  v.  Kelley,  44  N.  W.  Rep.  [Mich.],  615 ;  Ex  parte 
Lange,  18  Wall.  [U.  S.],  163;  Brown  v.  Rice,  67  Me.,  65; 
In  re  Mason,  8  Mich.,  70;  SennoU  v.  Swan,  16  N.  E.  Rep. 
[Mass.],  451;  People  v.  Liscomb,  60  N.  Y.,  559;  People  v. 
Jacobs,  66  N.  Y.,  8.) 

Oeorge  H.  Hastings,  Attorney  General,  for  the  state. 

NORVAIi,  J. 

This  is  an  application  by  the  above  named  petitioner  for 
a  writ  of  habeas  cotpus  against  James  P.  Mallon,  warden 
of  the  state  penitentiary. 

It  appears  that  on  the  18th  day  of  April,  1890,  the  peti- 
tioner pleaded  guilty  in  the  Otoe  county  district  court  to  an 
information  charging  him  with  the  crime  of  burglary,  and, 
on  the  same  day,  was  sentenced  to « the  state  industrial 
school,  at  Kearney,  as  under  the  age  of  eighteen  years. 
He  was  duly  committed  to  said  industrial  school,  in  pur- 
suance of  said  sentence,  on  the  28th  day  of  April,  1890, 
where  he  was  kept  and  confined  until  the  15th  day  of  the 
following  month. 

On  the  10th  day  of  May,  1890,  the  district  court  of  Otoe 
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county,  on  motion  of  the  county  attorney  supported  by 
affidavit,  and  in  the  absence  and  without  the  knowledge 
or  consent  of  the  petitioner,  vacated  and  set  aside  the  said 
sentence  on  the  ground  that  the  petitioner,  at  the  time  of 
the  commission  of  the  offense,  was  over  the  age  of  eighteen 
years,  and  the  sheriff  of  said  county  was  ordered  and  di- 
rected to  proceed  to  said  industrial  school,  receipt  for  and 
receive  said  petitioqer  and  have  his  body  before  said  court  on 
the  17th  day  of  said  month.  Pursuant  to  said  order  and 
judgment  the  petitioner  was  brought  from  said  industrial 
school  into  said  court  on  the  17th  day  of  May,  1890,  when 
the  court  again  sentenced  him,  on  the  same,  information  and 
plea  of  guilty,  to  be  imprisoned  in  the  state  penitentiary,  at 
hard  labor,  Sundays  and  legal  holidays  excepted,  for  the 
term  of  four  years.  Under  this  last  sentence  the  petitioner 
has  been  confined  in  the  penitentiary  since  May  31,  1890. 
Both  sentences  were  pronounced  at  the  same  term  of  court. 

The  question  presented  by  the  record  before  us  is.  Did 
the  district  court  have  the  power  or  jurisdiction  to  vacate 
and  set  aside  the  first  sentence,  at  the  same  term  of  court 
at  which  it  was  rendered,  but  after  relator  had  suffered 
part  of  the  punisliment  thereby  imposed,  and  prohounce  a 
second  sentence  in  the  same  case?  If  the  entry  of  the  last 
judgment  was  a  mere  error,  which  would  subject  it  to  re- 
versal by  this  court  upon  a  petition  in  error,  then  the  peti- 
tioner is  not  entitled  to  his  discharge  upon  this  proceeding, 
for  it  is  firmly  settled  in  this  state  that  habeas  corpus  is  not 
a  proper  proceeding  to  review  a  judgment  in  a  criminal  case. 

By  section  5,  chapter  75,  Compiled  Statutes,  authority  is 
conferred  upon  a  court  of  record  of  this  state  to  commit 
any  minor,  under  the  age  of  eighteen  years,  to  the  state 
industrial  school,  who  has  been  found  guilty  in  such  court 
of  any  crime  except  murder  or  manslaughter  committed 
under  the  age  of  sixteen  years.  This  court  has  decided 
that  the  question  of  the  age  of  the  accused  is  one  of  fact  to 
be  decided  by  the  trial  court,  and  its  finding  can  be  re- 
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viewed  onlj  in  appellate  proceedings.  The  record  dis- 
closes that  the  district  court,  by  the  judgment  first  entei-ed, 
found  that  Thomas  Jones  was  a  minor  of  the  age  required 
by  law  for  confinement  in  the  industrial  school.  Although 
the  petitioner  was  over  the  age  of  eighteen  years,  the  first 
sentence  was  not  for  that  reason  void,  it  was  merely  erro- 
neous. The  sentence  and  the  commitment  thereunder  to  the 
industrial  school  being  legal,  did  the  coart  have  jurisdic- 
tion to  sentence  the  petitioner  to  the  penitentiary  after  he 
had  undergone  a  part  of  the  punishment  under  the  first 
judgment?  The  answer  must  be  in  the  negative.  While 
a  district  court  has  ample  authority  to  correct  a  judgment 
in  a  criminal  case  at  the  term  of  court  at  which  it  is  len- 
dered,  or  a  subsequent  term,  to  make  the  same  conform  to  g 

the  one  actually  pronounced,  it  has  no  jurisdiction  to  va-  ! 

cate  a  judgment  in  a  criminal  case  after  the  same  has  gone 
into  efiect  by  commitment  of  the  defendant  under  it^  and 
substitute  for  it  another  sentence  at  the  same  term  of  court 
The  power  of  a  court  to  revise  or  change  a  judgment,  even 
in  a  civil  case,  is  at  an  end  after  the  same  is  in  process  of 
execution.  The  last  sentence  was  illegally  imposed,  and 
its  enforcement  is  without  authority  of  law.  To  sustain 
the  second  judgment  would  be  to  hold  that  a  person  can  be 
twice  punished  by  judicial  proceedings  for  the  same  offense. 
The  fundamental  law  of  the  state  as  well  as  that  of  the 
United  States,  forbids  that  one  shall  be  put  twice  in  jeo- 
pardy for  the  same  act.  {In  re  Masons  8  Mich.,  70 ;  Brown 
r.  Rice,  57  Me.,  55;  State  v.  CannoUy  5  Criminal  L.  Mag., 
387;  People  v.  WliUson,  74  111.,  20;  Com.  v.  Weymouth, 
2  Allen  [Mass.],  147;  People  v.  Liscomb,  60  N.  Y.,  659; 
People  V.  Jacobs,  66  N.  Y.,  8;  Ex  parte  Lange,  18  Wall; 
[U.  S.],  163 ;  People  r.  Meaervey,  76  Mich,,  223 ;  People  v. 
Kelley,  44  N.  W.  Rep.  [Mich.],  615.) 

The  power  of  a  court  to  revise,  vacate,  or  modify  a  judg- 
ment in  a  criminal  case,  or  substitute  another  for  the  origi- 
nal judgment  is  exceedingly  doubtful  in  this  state,  since  we 
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have  held  that  a  sentenoe  dates  from  the  day  it  w&s  pro- 
nounoedy  but  as  the  first  sentence  in  this  case  had  actually 
gone  into  effect  by  commitment  under  it,  the  question  does 
not  necessarily  arise  on  this  record. 

In  re  MoBoUy  supra,  the  petitioner  was  convicted  of  lar- 
ceny and  sentenced  to  the  state  reform  school  of  Michigan, 
as  under  sixteen  years  of  age.  At  the  time  of  his  sentence 
he  was  in  fact,  of  the  age  of  twenty  years.  After  he  had 
been  committed  to  the  reform  scliool,  the  court  sentencing 
him  ordered  him  brought  back  from  that  institution  that  his 
age  might  be  inquired  into  and  ascertained,  for  the  purpose 
of  determining  whether  he  should  not  be  sentenced  to  the 
penitentiary.  In  pursuance  of  said  order  the  petitioner 
was  removed  from  the  reform  school  and  committed  to  the 
jail  of  the  county,  to  await  the  action  of  the  court.  On  an 
application  for  bis  discharge  by  habeas  cot-pus,  the  supreme 
court  of  that  statue  say :  ^'A  prisoner  having  been  sentenced 
and  committed  to  the  reform  school,  as  under  sixteen  years 
of  age,  the  court  sentencing  him  cannot,  on  the  ground  of 
mistake  as  to  the  prisoner's  age,  proceed  to  give  a  new  sen- 
tence.    The  sentence  is  not  made  void  by  such  mistake." 

In  Brown  v.  Rice,  supra,  the  prisoner  had  been  legally 
convicted  and  sentenced  to  imprisonment  in  the  county  jail 
for  six  months.  After  serving  nineteen  days  of  his  sen- 
tence, he  was  recalled  into  court  and  sentenced  on  the  same 
indictment  and  conviction  to  be  imprisoned  •  in  the  state 
prison  for  the  period  of  three  years.  It  was  held  that  the 
court  had  no  power  to  recall  him  from  jail  and  im[)ose 
another  sentence.  The  other  authorities  above  cited  are 
equally  in  point. 

The  first  sentence  being  legal,  we  would  remand  the  pe- 
titioner to  the  state  industrial  school,  were .  it  not  for  the 
&ct  that  he  is  now  over  the  age  of  twenty-one  years,  and 
his  sentence  has  therefore  expired.  It  follows  that  the  pe- 
titioner must  be  discharged. 

Wefi  allowed. 

The  other  judges  concur. 
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85  »w  IsAAO  C.  Han8CX)m  V.  Peter  Bubmood. 

"as  50* 

58    702  iFaXD  OCTOBEB  26,  1892.] 

L  Witnesses :  Impbachmbkt  :  Pbbliminabt  Steps.  Wbea  it 
is  sought  to  impeach  m  witness  bj  proTing  that  he  has  mads 
statements  oat  of  ooart,  or  upon  a  former  trial,  oontradicting  hia 
testimony,  the  attention  of  the  witness  most  he  first  called  ta 
the  alleged  statements,  to  the  time  and  place  of  making  them, 
and  to  whom  made. 

8.  Herd  Law :  Taking  up  Tsbbpassiko  Animals.  The  penoa 
taking  up  stock  for  trespassing  upon  cultivated  lands  mast  com* 
ply  sabstantially  with  the  reqairements  of  the  herd  law,  par- 
ticalarly  the  giving  of  notice,  anleas  the  same  are  waived,  dr 
he  will  acquire  no  lien  upon  such  stock. 

8.  :  :  Notice  to  Ownbe.    The  party  taking  up  stock 

must  give  notice  to  the  owner  thereof  within  a  xeasonable  time 
after  the  same  is  taken  up. 

4  Beplevin :  Ybbdict  :  Assbssino  Value  of  Pbopbbtt.  In 
replevin,  when  the  property  has  been  delivered  to  the  pl«intifF, 
who  is  the  general  owner  thereof,  if  the  jury  find  in  his  &vor,  it 
is  unnecessary  for  them  to  assess  the  value  of  the  property. 

6. :    Judgment  in  Alternative:  Retubn  of  (Joods  ob 

Value.  In  such  an  action,  where  a  verdict  is  returned  in  fiivw 
of  the  plaintiff,  a  judgment  in  the  alternative  for  the  return  of 
the  property,  or,  in  case  a  return  cannot  be  had,  the  value 
thereof,  is  improper,  but  the  judgment  will  not  be  reversed  on 
that  ground  where  it  appears  that  the  property  was  in  plaintifi% 
possession  When  the  judgment  was  entered. 

Error  to  the  district  court  for  Hall  couDtj,     Tried 
below  before  Harrison,  J. 

Thompson  Bros.,  for  plaintiff  in  error. 

Thummel  &  Piatt,  contra, 

Norval,  J. 

This  was  an  action  in  replevin,  brought  by  Peter  Bur- 
mood  to  recover  the  possession  of  eight  calves.     The  prop- 
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erty  was  taken  ander  the  writ  of  replevin  by  the  sheriff, 
and  the  possession  thereof  delivered  to  the  defendant  in 
error.  On  the  trial  the  jury  returned  a  verdict  finding 
that  the  plaintiff  at  the  commencement  of  the  action  was 
the  owner  and  entitled  to  the  possession  of  the  calves; 
that  they  were  of  the  value  of  $75,  and  that  the  damages 
for  the  unlawful  detention  were  $2.50.  A  motion  for  a 
new  trial  was  made  by  plaintiff  in  error,  which  was  denied 
by  the  court,  and  judgment  was  rendered  in  aooordance 
with  the  verdict. 

The  proo&  show  that  at  and  prior  to  the  commencement 
of  the  suit  the  parties  resided  on  adjoining  farms,  and  that 
defendant  in  error  was  the  owner  of  the  stock  in  question. 
The  plaintiff  in  error  introduced  evidence  tending  to  show 
that  the  calves  were  trespassing  upon  his  cultivated  .lands. 
The  evidence  on  the  part  of  the  defendant  in  error  is  to 
the  effect  that  the  calves  escaped  from  his  premises  and 
went  upon  the  highway,  and  were  driven  from  the  public 
road  by  plaintiff  in  error  onto  his  farm,  where  they  were 
placed  in  an  enclosure;  that  as  soon  as  the  owner  learned 
of  their  whereabouts  he  went  to  the  residence  of  plaintiff 
in  error  for  the  purpose  of  bringing  them  home,  and  asked 
him  to  state  the  amount  of  damages  they  had  committed, 
which  he  declined  to  do;  that  thereupon  plaintiff  in  error 
in  an  angry  and  violent  manner  attacked  defendant  in 
error  with  a  club,  and  drove  him  from  his  premises  and 
refused  to  allow  him  to  take  away  the  calves.  Subse- 
quently this  acJou  was  commenced. 

The  evidence  was  sufficient  to  authorize  the  jury  in  find- 
ing that  the  calves  were  not  trespassing  upon  the  premises 
of  plaintiff  in  error,  and  that  he  wrongfully  detained  the 
same. 

The  main  controversy  in  the  court  below  was  whether 
the  calves,  at  the  time  they  were  taken  up,  were  feeding  in 
defendant's  corn  field.  On  the  trial  plaintiff  called  and 
examined  as  a  witness  one  Eberhart  Kurz,  who  testified 
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that  within  a  day  or  two  after  the  stock  bad  been  taken  np, 
at  the  request  of  Mr.  Burmood,  he  made  a  thorough  exam- 
ination of  Mr.  Hanseom's  premises  and  was  unable  to  find 
any  tracks  in  the  field  of  corn  where  it  was  alleged  the 
calves  had  been  trespassing.  Counsel  for  defendant  then 
offered  to  prove  by  Mr.  Hansoom  that  Eberhart  Kurz  had 
testified,  on  the  trial  of  the  cause  in  the  justice  court,  that 
he  was  in  the  corn  field  and  saw  the  calves'  tracks  there  at 
the  time  he  made  the  examination  of  the  premises  referred 
to  in  his  testimony,  which  offer  was  objected  to  by  the 
attorney  for  defendant  in  error^  and  the  objection  was  sus- 
taineil  by  the  court.  This  ruling  is  now  assigned  for  error. 
The  excluded  testimony  was  offered  for  the  purpose  of 
impeachment,  and  the  proper  foundation  for  its  introduc- 
tion had  not  been  laid.  The  witness  Kurz  was  not  asked, 
when  on  the  witness  stand,  whether  he  had  testified  upon 
the  former  trial  that  he  saw  the  calves'  tracks  in  the  com 
field.  Where  it  is  sought  to  impeach  a  witness  by  proving 
that  he  has  made  statements  out  of  court,  or  upon  a  former 
trial,  contradicting  his  testimony,  the  attention  of  the  wit- 
ness must  be  first  called  to  the  alleged  statements,  to  tbe 
time  and  place  of  making  them,  and  to  whom  made. 
( Wood  River  Bank  v.  Kelley,  29  Neb.,  591.) 

Objection  is  made  to  the  third  instruction  given  by  the 
court  on  its  own  motion,  which  is  as  follows:  ''If  you  find 
from  the  evidence  that  the  calves  in  controversy  were  on 
the  27th  day  of  September,  1889,  trespassing  on  the  culti- 
vated lands  of  the  defendant,  and  damaged  the  defendant 
in  any  sum,-  the  defendant  has  a  right  to  impound  said 
calves  while  so  trespassing,  and  hold  them  until  paid  his 
damages,  provided  he  gave  the  notice  required  by  section  3 
of  the  herd  law,  in  a  reasonable  time  after  taking  up  said 
calves  in  the  manner  and  according  to  the  requirements  of 
said  section  3  of  the  herd  law,  and  would  be  entitled  to 
the  possession  of  the  said  calves  until  paid  his  damages." 

It  is  the  duty  of  a  person  taking  up  stock  trespassing 
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upon  cultivated  lands^  under  the  provisions  of  the  herd 
law,  to  give  written  notice  to  the  owner  of  such  stock,  if 
known,  within  a  reasonable  time  after  the  same  is  taken  up, 
stating  therein  the  amount  of  damages  claimed  and  naming 
the  arbitrator  by  him  selected  for  the  purpose  of  assessing 
the  damages  sustained  by  the  trespassing  animal.  The 
taker-up  must  comply  substantially  with  the  requirements 
of  the  statute,  unless  (he  same  are  waived,  or  he  will  ac- 
quire no  lien  upon  such  stock.  Doubtless  the  written  no- 
tice may  be  waived,  as  where  a  verbal  one  is  given  and  the 
owner  acts  thereunder  and  appoints  his  arbitrator.  But 
there  was  no  waiver  in  this  case.  Plaintiff  in  error  failed 
to  choose  an  arbitrator  and  refused  to  state  the  amount  of 
damages  he  claimed.  The  instruction  complained  of  was 
not  only  correct  as  a  l^al  proposition  but  was  applicable  to 
the  facts  proven. 

Complaint  is  n)ade  of  the  form  of  the  judgment.  The 
jury  found  the  value  of  the  property  and  assessed  damages 
to  the  plaintiff  for  the  detention.  The  judgment  is  *4hat 
the  plaintiff  have  and  recover  from  the  said  defendant  the 
return  of  the  calves  in  controversy,  or,  if  the  same  cannot 
be  returned,  then  that  the  said  plaintiff  shall  have  and  re- 
cover of  and  from  said  defendant  the  sum  of  $75,  and  his 
damages  aforesaid  in  the  sum  of  $2.50,  and  the  costs  of  this 

action  taxed  at  $ ."     The  verdict  and  judgment  are 

both  in  form  objectionable.  Plaintiff  is  the  general  owner 
of  the  property,  which  was  in  his  possession  at  the  time 
of  the  trial  and  the  rendition  of  the  judgment,  he  having 
become  possessed  of  this  property  by  means  of  the  order  of 
replevin.  Its  value  should  not  have  been  assessed  by  the 
verdict  nor  a  judgment  rendered  for  the  same,  but  merely 
for  the  damages  found  by  the  jury  for  the  unlawful  deten- 
tion. Had  the  verdict  been  in  favor  of  the  defendant,  then 
a  judgment  in  the  alternative  in  his  favor  for  a  return  of 
the  property,  or  for  its  value,  would  have  been  proper. 
Notwithstanding  the  judgment  is  wrong  in  form,  .the  de- 
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fendant  is  not  in  any  manner  prejadioed  thereby,  for  the 
reason  the  property  was  already  in  plaintiff  ^s  possession,  so 
that  the  alternative  part  of  the  judgment  was  fully  satisfied 
when  rendered.  There  being  no  reversible  error  in  the 
record,  the  judgment  is 

Affibmed. 


The  other  judges  concur. 


M.  E.  Herbert^  appellant,  v.  Samantha  Keck  et 

AL.,  APPELLEES. 
[Filed  OOTOBEB  26,  1892.] 

Mechanics'  Liens :  Fobecloburs  :  Sufficiency  of  Eyidshci. 
Evideooe,  in  the  btU  of  exceptioos,  ezamlDed,  and  hM  anffideni 
to  aostain  the  finding  and  decree  of  the  district  oonrt. 

Appeal  from  the  district  court  for  Buflalo  county 
Heard  below  before  Hamer,  J. 

Marston  &  Nevius,  for  appellant. 

Calkins  &  PraU,  contra. 

Post,  J. 

This  was  an  action  by  the  plaintiff  in  the  district  court 
of  Buffalo  county  to  foreclose  a  mechanic's  lien  for  a  bal- 
ance claimed  to  be  due  under  a  contract  for  furnishing  a 
steam-heating  apparatus  for  the  building  of  the  defendant 
Mrs.  Keck,  in  the  city  of  Kearney,  known  as  the  Midway 
hotel.  The  other  defeudants  have  liens  tiiereon,  which 
appear  of  record,  and  are  for  that  reason  made  parties  to 
the  action.  The  written  contract  between  plaintiff  and 
the  defendant  Mrs.  Keck,  the  execution  of  which  is  ad- 


Vol.  35]       SEPTEMBER  TERM,  1892.  609 


Herbert  ▼.  Keck. 


mitted,  provides  for  a  complete  system  of  steam  heating 
and  gas  pipes  to  be  furnished  and  put  into  said  hotel  by 
plaintiff  for  the  sum  of  $5,100«  It  is  conceded  by  counsel 
for  the  defendant  that  if  plaintiff  had  furnished  and  put 
in  place  all  of  the  material,  in  the  manner  and  within  the 
time  specified  in  the  contract,  there  would  be  due  thereon 
at  the  time  this  action  was  commenced  the  sum  of  $1,668.69. 
It  is  contended,  however,  that  plaintiff  should  not  recover 
that  amount  for  three  reasons,  which  will  be  noticed  in 
their  order. 

First — On  account  of  material  fixtures  and  appliances 
provided  for  by  the  contract,  but  not  furnished,  which 
render  the  plant  less  valuable  as  well  as  diminish  the  cost 
of  construction.  It  is  coi^ceded  by  plaintiff  that  certain 
appliances  required  by  the  specifications  were  entirely 
omitted,  viz.,  for  returning  the  water  formed  by  the  con- 
densing of  steam  to  the  boiler  by  force  applied  through  a 
pump,  whether  above  or  below  the  level  of  the  water  in 
the  boiler.  The  devices  specified  consisted  of  a  catch  basin, 
receiving  tank,  steam  pump,  and  other  accessories  to  what 
is  known  as  the  high  pressure  system,  which  do  not  call 
for  a  more  definite  description  in  this  connection.  The 
plaintiff  undertook  to  excuse  the  omission  of  these  articles 
on  the  ground  that  the  contract  after  its  execution  was  so 
modified  as  to  provide  for  a  low  pressure  instead  of  a  high 
pressure  system,  as  specified  therein.  The  alleged  modifi- 
cations, he  claims  to  have  made  with  Mr.  Frank,  the  super- 
intendent of  defendant,  immediately  after  the  signing  of 
the  contract  at  St.  Joseph,  Mo.,  and  is  positively  denied  by 
Mr.  Frank.  The  latter  is  strongly  corroborated  by  the 
fact  that  on  the  23d  day  of  February,  1887,  which  was 
after  his  bid  was  accepted  and  before  the  contract  was 
signed,  plaintiff  wrote  to  Mr.  Frank  suggesting  the  sub- 
stitution of  the  two  boilers  subsequently  used  for  the  one 
contemplated  in  the  specifications.  This  he  admits  in  his 
testimony  was  the  only  change  ever  suggested  to,  or  made 
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by,  Mn  Frank.  It  cannot  be  said  in  view  of  the  con- 
flicting character  of  the  evidence  that  the  district  ooart 
erred  in  finding  for  the  defendant  on  that  issue. 

Second — Poor  workmanship^  which  rendered  the  plant 
less  valuable  and  delayed  the  use  of  the  building.  In 
support  of  this  claim  it  is  contended  that  there  was  a 
failure  to  brace  and  stay  the  masonry  enclosing  the  boiler, 
as  specified,  in  consequence  of  which  it  had  to  be  rebuilt 
the  first  summer  at  an  expense  of  $160.  There  is  do  issue 
upon  the  failure  in  this  respect,  but  plaintiff  contends  that 
the  damage  to  the  brick  work  was  occasioned  by  the  want 
of  capacity  of  the  chimney  and  in  no  way  attributable  to 
any  n^lect  or  failure  on  his  part.  There  was  also  a  claim 
for  failure  to  provide  dampers  and  to  insulate  the  pipes 
where  they  passed  through  walls,  ceilings,  and.  floors,  and 
negligence  and  unskillful  workmanship  in  laying  and  set- 
ting the  gas  pipes,  by  which  it  became  necessary  to  take 
up  the  floors  and  remove  the  plastering  in  parts  of  the 
building.  Upon  this  question  also  the  finding  of  the  dis- 
trict court,  if  not  in  accordance  with  the  clear  preponder- 
ance of  the  proofs,  is  supported  by  evidence  amply  sufficient 
to  sustain  it  in  this  court. 

Third — Failure  to  complete  the  work  by  plaintiff  within 
the  time  specified,  to  the  defendant's  damage.  It  is  pro- 
vided by  the  contract  that  the  work  shall  be  performed  by 
the  plaintiff  in  a  '^  prompt  and  diligent  manner,  and  that 
he  shall  do  the  several  parts  thereof  at  such  times  and  in 
such  order  as  the  architect  or  superintendent  may  direct, 
and  as  soon  as  is  consistent  with  good  workmanship  and 
the  progress  made  upon  the  superstructure,  and  in  defaalt 
thereof  shall  pay  to  defendant  $25  per  day  for  every  day 
thereafter  that  said  work  shall  remain  unfinished,  as  liqui- 
dated damages.''  The  defendant's  agent,  J.  L.  Keck,  testi- 
fies that  the  building  had  been  rented  at  the  rate  of  $440 
per  month  and  that  the  tenants  were  ready  and  waiting  to 
take  possession   thereof.     There  is  also  evidence  by  the 
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defendant  tending  to  prove  that  the  completion  of  the 
building  was  delayed  by  plaintiff  from  one  to  two  months. 
The  district  court  found  for  the  defendant  upon  this  issue 
also,  and  we  are  not  at  liberty  to  reverse  the  finding  of 
that  court  There  was  a  general  finding  below  for  plaintiff 
in  the  sum  of  |312,  which  does  not  appear  from  the  evi- 
dence to  be  inequitable,  and  the  judgment  is 

Affibmed, 

The  other  judges  concur. 


B.  J.  E.  Hayb  y.  Franklin  County  Lumber  C!om- 

PANY. 

[FiLSD  OciOBXB  26,  1892.] 

Ck>rporation8:  Aonoir  ok  Bubsgbiptiok  to  Capital  Stock: 
BuFFiciJENOT  OF  EviDENOS.  Th«  evidence  in  the  bill  of  excep- 
tions examined  and  held  to  soatain  the  Judgment  of  the  district 
eonrt. 

Error  to  the  district  court  for  Franklin  countj.  Tried 
below  before  Gaslik,  J. 

A.  F.  Moore,  for  plaintiff  in  error. 

Sheppard  &  Blacky  contra. 

Post,  J. 

Judgment  was  entered  against  the  plaintiff  in  error  in 
the  district  court  of  Franklin  county  in  an  action  therein 
pending,  and  of  which  he  now  complains.  The  only 
ground  assigned  for  a  reversal  of  the  judgment  is  that  the 
findings  of  the  referee  are  not  supported  by  the  evidence. 
We  have  read  all  of  the  evidence  taken  by  the  referee  and 
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<»Q  see  DO  sufficient  reason  for  reversing  his  finding.    There 
are  two  causes  of  action  presented  by  the  pleadings.    First 
— for  a  balance  due  on  an  agreement  in  writing  to  subscribe 
«nd  pay  for  capital  stock  of  the  defendant  in  error  to  the 
amount  of  $60.     To  this  cause  of  action  the  defense  was 
that  the  defendant  in  error,  by  its  board  of  directors,  had 
declared  by  resolution  that  all  stock  suliscribed,  but  not 
paid  for  in  full  within  a  time  named  therein,  including 
that  of  plaintiff  in  error,  should   be  forfeited,  and  the 
names  of  such  subscribers  dropped  from  the  list  of  stock- 
holders.    The  resolution  introduced  in  evidence  is  as  fol- 
lows: ''Moved  by  Ewing  that  if  the  delinquent  stock- 
holders do  not  pay  their  full  subscribed  stock  within  the 
next  thirty  days  their  names  shall  betaken  from  the  rolls." 
This  is  merely  a  resolution  to  declare  the  stock  forfeited 
after  the  expiration  of  thirty  days.     There  is  no  evidence 
that  the  action  contemplated  by  the  resolution  was  ever 
taken.     The  name  of  plaintiff  in  error  was  not  dropped 
from  the  list  of  stockholders,  nor  was  he  excluded  from  a 
participation  in  the  management  of  the  com^iany.     It  ap- 
pears, too,  that  he  subsequently  purchased  a  bill  of  lumber 
from  the  company,  and,  on  settlement  therefor,  was  allowed 
a  deduction  of  $10,  being  the  amount  allowed  as  a  credit 
on  purchases  by  members  holding  the  same  amount  of 
stock.     We  have  no  occasion  to  discuss  the  second  cause  of 
action,  since  the  finding  upon  that  was  for  the  plaintiff  in 
•error.     There  being  no  error  in  the  record,  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
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B06EN6AUM  Brothers  y.  James  D.  Russell. 

[Filed  Octobeb  26, 1892.] 

1.  Pleading:  Answeb  Denying  Matebial  Allegations  Suv- 
FiciBNT  When  Assailed  fob  the  Fibst  Time  by  Motion 
FOB  New  Tbial.  A  denial  in  an  answer  of  all  material  alle- 
gations in  the  petition,  altbongh  faulty,  will  be  held  snfflcient 
when  assailed  for  the  first  time  by  motion  for  a  new  trial,  par- 
ticnlarly  where  it  is  treated  at  the  trial  as  patting  in  issue  the 
allegations  of  the  petition. 

%  Beview:  Habmless  Ebbob.  A  judgment  will  not  be  reversed 
on  account  of  errors  which  ooald  not  have  prejudiced  the  party 
complaining. 

3.  Evidenoe  examined  and  kdd  to  sustain  the  judgment  com- 
plained of. 

Error  to  the  district  court  for  Lancaster  countj.    Tried 
below  before  Field^  J. 

Charles  0,  Whedon,  for  plaintiffs  in  error. 

8.  P.  Davidson,  contra^ 

Post,  J. 

For  a  statement  of  the  facts  in  this  case  we  refer  to  the 
opinion  filed  when  it  was  before  the  court  upon  a  petition 
in  error  by  Russell^  the  present  defendant  in  error.  {Rusa^ 
ell  V.  Boaenbaum,  24  Neb.,  769.)  After  the  case  was  re- 
manded to  the  district  court  an  amended  answer  was  filed 
bj  the  plaintiffs  in  error,  in  which  they  all^  that  the 
Cf  B.  i&  Q.  B.  Co.  has  paid  to  them  the  full  amount  of 
the  rebates  claimed.  Whereupon  the  railroad  company 
was  dismissed  from  the  suit  and  the  action  prosecuted 
against  them.  A  second  trial  resulted  in  a  verdict  for  the 
plaintiff  below  under  direction  of  the  court,  and  judgment 
having  been  entered  thereon,  the  case  was  removed  to  this 
36 
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court  by  petition  in  error.  The  first  objection  argued  goes 
to  the  sufSciency  of  the  reply^  which  is  a  denial  of  '^every 
material  allegation  of  the  petition  not  already  admitted/^ 
etc.  This  objection  was  made  for  the  first  time  afler  ver«> 
diet,  the  answer  having  been  treated  during  the  trial  aa 
putting  in  issue  substantially  all  the  all^tions  of  tlie  pe- 
tition. 

It  is  a  rule  repeatedly  asserted  by  this  court  that  plead* 
ings  will  be  most  strongly  construed  against  the  objecting 
party,  afler  trial  and  verdict  on  the  merits.  Had  objection  to 
the  answer  been  made  at  the  proper  time  it  would  undoubt-^ 
edly  have  been  sustained,  but  it  is  su£Bcient  as  against  an 
objection  made  for  the  first  time  by  a  motion  for  a  new  trial. 
(Maxwell,  Code  Pleading,  386.) 

Second — The  second  and  third  assignments  may  be  con-^ 
sidered  together.  They  relate  to  the  proof,  over  the  ob- 
jection of  plaintiffs  in  error,  of  admissions  by  their  attorney^ 
Mr.  Whedon,  to  the  effect  that  the  money  due  for  rebates 
had  been  paid  to  them  by  the  railroad  company,  and  the 
admission  in  evidence  of  the  original  receipt  therefor.  It 
is  plain  that  they  could  not  have  been  prejudiced  by  the 
evidence  complained  of,  since  they  had  distinctly  alleged 
the  payment  in  their  answer. 

The  fourth  point  made  by  counsel  in  his  brief  is  that 
there  is  no  evidence  of  an  assignment  of  the  claim  in  contro« 
versy  by  the  firm  of  McClure  &  Griffin  to  the  plaintiff  be- 
low. This  contention  is  not  warranted  by  the  record.  Mc- 
Clure testifies,  on  his  cross  examination,  that  the  claim  for 
rebates  against  the  railroad  company  had  been  assigned  to 
the  plaintiff  as  collateral  for  money  advanced  to  the  firm  oi 
McClure  &  Griffin. 

There  is  no  error  in  the  record  and  the  judgment  is 


Affirked. 


The  other  fudges  concur. 


Vol.  35]       SEPTEMBER  TERM,  1892.  516 


Blckel  T.  MoAleer. 


85   515 

Charles  B.  Bickel,  appelijbe,  y.  Catherine  Mo     ^^  ^^ 

^  I  86    615 

AlEER  ET  AL.y  APPELLANTS,  !_60   4fl3 

AND 

John  C.  Watson,  appellee,  v.  Catherine  McAleeb 

ET  AL.,  APPELLAl^TS. 

[Filed  Octobbb  26, 1892.] 

BoTlew :  Fivdimos  or  Tbial  Coubt.  In  this  ooort  the  preramp- 
tion  is  in  fftvor  of  the  oorrectneas  of  the  finding  of  fact  by  the 
trial  court,  and  such  finding  will  not  be  lerened  nnleM  clearlj 
wrong. 

Appeal  from  the  district  court  for  Otoe  county.  Heard 
below  before  Field,  J. 

Fowiyi  &  Burr,  for  appellants. 

Frank  T.  Hansom,  and  John  C.  Wateonj  contra. 

Post,  J. 

The  appellees  commenced  separate  actions  in  the  district 
court  of  Otoe  county  for  the  purpose  of  setting  aside  a 
conveyance  by  the  defendants  Miles  and  John  McAleer, 
dated  September  21,  1888,  for  the  west  half  of  section  22 
and  the  northwest  quarter  of  section  23,  all  in  township  9, 
range  10,  in  Otoe  county;  also  a  conveyance  by  Miles 
McAIeer  to  Thomas  F.  McAleer  for  the  southeast  quar- 
ter of  section  23  in  said  township  and  range,  dated  August 
22,  1888,  on  the  ground  that  said  conveyances  were  with- 
out consideration  and  made  for  the  purpose  of  defrauding 
the  creditors  of  the  said  Miles  and  John  McAleer. 
'  The  answers  of  the  several  defendants  put  in  issue  all 
the  material  allegations  of  the  petitions  except  the  convey- 
ances, which  are  admitted.  The  court  below  found  that 
the  southwest  quarter  of  section  23  was  the  homestead  of 
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the  defendant  Catherine  McAleer,  and  had  been  occupied 
as  such  for  many  years  by  her  and  her  husband^  James 
McAleer^  who  held  the  title  thereto  at  the  time  of  his 
death  in  the  month  of  September^  1888,  and  both  petitions 
were  accordingly  dismissed  as  to  that  tract  The  court 
further  found  that  the  conveyance  of  the  southeast  quarter 
of  section  22  to  Thomas  F.  McAIeer  was  without  consid- 
eration and  in  fraud  of  the  rights  of  the  creditors  of  Miles 
McAleer^  the  grantor  thereof.  There  was  a  further  finding 
that  the  defendants  John  and  Miles  McAleer^  as  heirs  at 
law  of  James  McAleer^  deceased^  each  had  an  undivided 
seventh  interest  in  the  west  half  of  section  22,  subject  to 
the  dower  interest  of  their  mother,  Catherine  McAleer,  and 
that  the  conveyance  to  the  latter  by  said  Miles  and  John 
was  without  consideration  and  in  fraud  of  the  rights  of 
their  creditors.  The  decree  provided  for  the  sale  of  the 
interests  of  said  defendants,  as  found  in  the  real  estate 
above  mentioned,  to  satisfy  the  judgments  of  the  plaintifls, 
from  which  the  defendants  appeal.  It  will  serve  no  useful 
purpose  to  set  out  the  evidence  adduced  on  the  hearing  in 
the  district  court,  or  a  statement  of  the  facts  proven.  This 
is  a  typical  case  of  its  class  and  clearly  within  the  rule  so 
well  settled  in  this  court,  viz.,  that  all  presumptions  are 
in  favor  of  the  finding  below,  and  the  judgment  of  Uie 
trial  court  will  not  be  disturbed  unless  clearly  wrong.  We 
have  carefully  read  over  the  bill  of  exceptions  and  think 
there  is  evidence  sufiicient  to  sustain  the  finding,  and  the 
judgment  of  the  district  court  is 

AFFIBHEa 


The  other  judges  concur. 
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Theodore  Gallioheb  y.  William  J.  Connell. 

[Filed  Ooiobkb  26, 1899.] 

!•  Foroible  Entry  and  Detention:  Priob  Pobsbmiok.  Where 
a  grantee  of  real  estate,  on  reoelTing  Us  deed,  takes  nndispnted 
possession  of  the  property  oonyejed,  and  in  good  faith  continaeB 
in  posBsssion  thereof,  by  himself,  his  agent  or  tenant,  causing 
the  premises  to  be  fenced  and  cnltiyated,  snch  facts  constitute  a 
prior  possession  which  will  entitle  snch  grantee  or  his  tenant  to 
proeecnte  one  by  whom  he  is  dispossessed  for  forcible  entry  and 
detention. 


9L  *— ^  :  EviDENOK.  In  a  proceeding  for  forcible  entry  and  deten- 
tion the  plaintiff  may  be  permitted  to  proye  payment  of  taxes 
by  one  under  whom  he  claims,  for  the  purpose  of  showing  that 
the  claim  and  possession  of  the  latter  la  in  good  &ith. 

8L  IngtruotionB  set  out  in  the  opinion,  ktH  properly  giTen  and 
refhsed. 


examined,  and  kdd  sufficient  to  sustain  the  Judgment 
of  the  trial  court. 

Erbob  to  the  district  ooart  for  Douglas  county.     Tried 
below  before  Doane,  J. 

Gregory^  Day  &  Day^  for  plaintiff  in  error. 

Oonndl  &  Ivea^  eontrct. 

l^OBfti  J. 

This  was  an  action  for  forcible  entry  and  detention  of 
oertain  real  estate  in  the  city  of  Omaha,  and  comes  into  this 
ooart  by  petition  in  error  from  the  district  court  of  Doug- 
las county.  A  former  judgment  in  the  same  case  was  re- 
versed in  this  court.  (Galligher  v.  ConneU,  23  Neb.,  391.) 
The  first  ground  for  reversal  assigned  by  counsel  for^plaint- 
iff  in  error  at  this  time  is^  that  there  is  not  sufficient  evi- 
dence to  sustain  the  verdict  in  favor  of  the  defendant  in 
error.     It  is  said  in  the  former  opinion,  page  403 :  ''It  is 
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claimed,  however^  that  the  rights  of  Mr.  Connell  date  from 
the  time  of  his  alleged  possession  by  cutting  brush  in  the 
winter  of  1884  and  1885,  and  by  the  plowing  which  he 
caused  to  be  done  in  the  spring  of  1885.  But  such  acts 
will  not  of  themselves  create  a  lawful  possession.  So  &r 
as  the  record  discloses,  the  entry  of  Mr.  Connell  therein 
was  unlawful  and  forcible,  even  if  it  is  admitted  be  was 
acting  under  Peabody.  There  is  no  evidence  that  Peabody 
had  any  title  to  the  half  lot  in  controversy."  On  the  sec- 
ond trial  the  defendant  in  error  introduced  a  deed  from  Joel 
T.  Griffin  and  Rollin  C.  Smith,  the  parties  who  subdivided 
and  platted  the  addition  in  question,  for  the  property  in 
controversy  to  Wm.  L.  Peabody,  dated  February  25, 1869, 
together  with  the  original  plat  thereof.  He  also  testifies 
that  Mr.  Peabody  took  possession  soon  afterward  under 
his  deed  and  remained  in  possession  until  some  time  in 
1880,  when  he  left  the  state;  that  it  was  completely  enclosed 
by  Peabody,  by  a  good,  substantial  wire  fence  and  posts, 
the  latter  being  about  eight  feet  apart,  some  of  which  still 
remain  standing;  that  he,  Peabody,  planted  trees  thereon, 
twenty  or  thirty  of  which  are  still  standing;  that  about  the 
year  1883,  Peabody,  by  letter,  requested  him  to  take  pos- 
session of  the  property  and  hold  it  for  the  former ;  that  he 
enclosed  it,  with  land  of  his  own,  by  a  barbed  wire  fence, 
which  was  removed  by  order  of  the  city  marshal^  being 
prohibited  by  ordinance.  On  removing  the  barbed  wire 
he  rebuilt  the  fence  with  boards  and  cleared  away  the  su- 
mach bushes;  that  in  the  year  of  1884  he  arranged  with  a 
tenant  to  cultivate  the  land  in  controversy  with  his  own  in 
the  same  enclosure;  that  the  latter  was  engaged  in  plowing 
when  dispossessed  by  plaintiff  in  error  Galligher,  and  that  he 
liad  been  in  the  continual,  uninterrupted  possession  by  him- 
self or  tenant  from  the  year  1883,  until  the  entry  of  Galli- 
gher. The  evidence  is  therefore  entirely  different  from  that 
adduced  on  the  former  trial.  Nor  can  the  verdict  be  said 
to  be  against  the  weight  of  evidence  in  the  sense  that  wonld 
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warrant  this  court  in  interfering.  It  tends  to  establish 
the  claim  that  defendant  in  error  and  Peabody^  under  whom 
he  claims^  had  had  the  uninterrupted  possession  of  the 
property  in  dispute  since  the  year  1869,  or  shortly  there- 
after, under  a  claim  of  title.  This  is  such  a  lawful,  prior 
possession  as  will  support  an  action  of  forcible  entry  and 
detention.  [CampbeU  v.  Coonradt,  22  £an.,  704.) 

Second — It  is  claimed  that  the  district  court  erred  in 
^ving  the  following  instruction  at  the  request  of  the  plaint- 
ifiF  below: 

^' While  it  is  the  law,  as  stated  by  the  supreme  oourt, 
and  as  you  have  been  instructed  by  the  third  instruction 
given  you  on  behalf  of  the  defendant,  that  the  mere  cutting 
of  a  few  brush  or  the  attempt  to  plow  the  land  in  contro- 
versy would  not  of  itself  constitute  possession,  nor  would 
the  attempt  to  enter  upon  the  prior,  actual  possession  of  de- 
fendant (if  he  ever  had  such  possession)  furnish  any  grounds 
for  this  action,  you  are  instructed  that  it  is  also  the  law 
that  if  the  plaintiff,  under  an  arrangement  with  Mr.  Pea- 
body,  entered  into  the  peaceful  possession  of  the  ground  in 
tsontroversy  in  1884,  with  the  right  to  occupy  and  use  the 
«ame,  and  you  find  such  to  be  the  fact  from  the  evidence 
before  you,  and  you  also  find  from  such  evidence  that  at 
anch  time  the  said  ground  was  open,  vacant,  and  had  been 
abandoned,  and  that  after  Mr.  Connell  obtained  peaceable 
possession  of  said  land  he  built  and  repaired  fences  so  as  to 
^completely  enclose  the  same,  and  if  you  find  that  brush  was 
cut  in  1884  by  Mr.  Connell,  wires  removed  and  the  fence 
maintained  until  April,  1885,  and  that  during  said  month, 
while  the  fence  enclosed  said  laud,  he  commenced  plowing 
«aid  land,  and  while  the  plow  was  in  the  furrow  the  de- 
fendant Galligher  entered  upon  said  land,  securing  the 
plow  and  preventing,  by  threats  of  personal  violence,  the 
•completion  of  said  plowing  by  Sasmussen  for  Mr.  Connell, 
49uch  entry  upon  the  part  of  Mr.  Gallitrher  would  be  un- 
lawful and  forcible,  and  it  would  be  your  duty  to  so  decide 
by  your  verdict." 
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The  particular  objections  to  this  pai^  of  the  charge  are,, 
first,  that  it  is  argumentative;  and,  second,  that  it  contains 
a  number  of  independent  clauses  and  that  the  jury  must 
have  understood  it  as  a  direction  to  return  a  verdict  for 
plaintiff  below  if  they  found  in  his  favor  upon  the  propo- 
sition contained  in  either  one  of  such  clauses.  As  to  the  first 
objection  it  may  be  said  that  no  force  is  added  to  an  in- 
struction by  an  exordium  like  that  in  the  one  above,  yet  we 
are  unable  to  conceive  how  the  plaintiff  could  have  been 
prejudiced  thereby.  As  to  the  second  objection  the  instruc- 
tion will  not  bear  the  construction  given  it  by  counsel  for 
plaintiff  in  error.  The  alleged  independent  clauses  are  all 
connected  by  the  word  ^  and.''  The  natural  and  reasona- 
ble construction  thereof  is,  that  if  the  jury  found  for  the 
plaintiff  below  upon  each  of  said  propositions  they  should 
return  a  verdict  in  his  favor. 

Third — Exception  is  taken  to  the  refusal  of  the  follow* 
ing  instruction  asked,  by  the  defendant  below : 

''Sixth — It  being  made  to  appear  without  controversy 
that  in  March,  1882,  the  defendant  Galligher,  by  himself 
and  by  his  sub-lessee,  Richard  Colgan,  entered  into  the 
actual  possession  and  occupancy  of  the  premises  in  question 
under  and  by  virtue  of  a  lease  from  one  James  E.  North, 
who  held  title  to  the  same  by  deed,  and  that  said  defendant 
Galligher,  by  himself  and  by  his  sub-lessee,  Colgan,  oon-^ 
tinned  uninterrupted  in  actual,  open  possession  of  said 
premises  up  to  the  time  of  the  commencement  of  this  suit^ 
you  are  directed  to  find  for  the  defendant" 

This  instruction  was  properly  refused.  It  assumes  as 
undisputed  the  very  question  at  issue,  viz.,  the  possession 
of  the  property  in  controversy.  Defendant  in  error  had 
testified  to  his  possession  since  1883,  and  is  in  part  corrob- 
orated by  Rasmussen,  his  tenant. 

Fourth — Finally,  exception  is  taken  to  the  ruling  of  the 
court  in  permitting  the  plaintiff  below  to  prove  the  pay- 
ment of  taxes  on  the  property  in  controversy  by  Peabody 
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on  the  ground  that  it  tended  to  raise  a  false  issue.  The^ 
objection  was  not  well  taken.  The  evidence  was  admissible^ 
for  the  purpose  of  proving  the  bona  fides  of  Peabody's  pos- 
Bession  and  claim  of  title.  There  is  no  prejudicial  error 
in  the  record,  and  the  judgment  ia 


Affibmbi>^ 


The  other  judges  concur. 


Prentiss  D.  Cheney  y.  Gustave  H.  Straubb. 

[Filed  Octobbb  26, 1892.] 

1.  Oovenant  of  Warranty:  Aotiok  fob  Damages  fob  BBXACHr 
Attachment.  The  action  of  oovenant  was  in  form  and  soIk 
atanoe  ex  coiUraeiUt  and  kn  action  nnd/ar  the  code  bj  a  covenante* 
I6r  damage  on  aocoant  of  the  breach  of  a  ooyenant  of  warranty^ 
after  eyiction  under  a  paramount  title,  is  for  a  debt  arising  under 
a  contract,  which  may  be  recovered  by  attachmentb 


8. 


6. 


: :  Petition:  Failube  to  Attach  Wbitten  In-^ 

(RBUMENT.  An  objection  to  a  petition  on  the  ground  that  an 
instrument  on  which  the  action  is  based,  or  a  copy  thereof,  ia. 
not  attached,  should  be  made  by  motion  before  answer. 

-^— :  '•.  .     In  an  action  for  the  breach  of  a  covenant 


of  warranty  by  the  covenantee  after  eviction  under  a  paramount, 
title,  it  is  not  necessary  to  set  out  the  facts  attending  the  evic- 
tion or  particularly  describe  the  adverse  title.  It  is  sufficient  ta 
allege  in  general  terms  an  eviction  under  a  title  paramount  to> 
that  of  the  covenantor. 


■— :  ':  When  Action  Accbues.    A  cause  of  action  on- 

a  covenant  of  warranty,  or  for  a  quiet  enjoyment,  does  not  ao* 
erne  in  favor  of  the  covenantee  until  eviction  or  surrender  by 
reason  of  a  paramount  title. 

:  :  .    A  cause  of  action  accrues  to  a  covenantee^ 


on  his  covenant  of  warranty,  or  for  quiet  enjoyment,  upon  evio^ 
tlon  by  the  purchaser  under  a  prior  mortgage. 


48  mo 

55  521 

48  lao 
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50  150 
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fk,  ; :  Pboof  of  Paramouitt  Titlb.    OnewboTolnn- 

tuilj  •QireDdera  to  a  third  party  MtertiDgan  advene  title,  moati 
in  an  action  against  his  covenantor  for  a  breach  of  warrantj,  ea* 
tablish  the  validity  of  the  title  he  has  reoogniaed. 

7.  :  Breach:  Hbasubb  or  Damaobs.    The  measoie  of  dam- 

ages for  the  breach  of  a  covenant  of  warranty,  or  for  qniot 
enjoyment,  Is  the  confltderatton  paid  for  the  land,  with  interest, 
and  the  costs  and  expenses  incurred  in  the  snit  by  which  the 
covenantee  is  evicted;  and  if  the  latter  is  obliged  to  pnrchaae 
an  ontstaudiog  title  in  order  to  protect  his  own,  he  may  recover 
the  amount  paid  for  such  paramount  title,  not  exceeding  the 
consideration  paid  by  him. 

Error  to  the  district  court  for  Johnson  county.  Tried 
below  before  Appeloet,  J. 

Z.  C.  Chapman,  for  plaintiff  in  error. 

&  P.  Davidson,  and  J.  Hall  HUeheoek,  contra^ 

Post,  J. 

Judgment  was  rendered  against  the  plaintiff  in  error 
in  the  district  court  of  Johnson  county  in  an  action  i^aiust 
him  by  the  defendant  in  error  on  the  covenants  in  a  deed 
of  conveyance  executed  by  the  former  for  certain  lands  in 
said  county.  Tlie  breach  alleged,  and  for  which  a  recovery 
was  allowed  by  the  district  court,  is  that  the  plaintiff  below 
was  compelled  to,  and  did  surrender  possession  of  the 
premises  in  question  to  a  third  party,  the  holder  of  a  par- 
amount title.  The  first  error  assigned  is  the  overruling 
of  a  motion  to  discharge  an  attachment  in  the  case.  The 
ground  assigned  in  the  motion  is  that  the  defendant  therein 
is  a  non-resident  and  that  the  action  is  not  for  the  recovery 
of  a  debt  or  demand  arising  upon  a  contract,  judgment^  or 
decree.  There  is  no  error  in  the  order  complained  of.  A 
covenant  is  but  a  contract  under  seal  (1  Rapalje  and  Law- 
rence Law  Dic.,317),and  the  action  of  covenant  was  bothin 
form  and  substance  essentially  ex  contractu,  and  it  requires 
no  argument  to  proye  that  an  action  under  the  Code  for  the 
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breach  of  an  undertaking  in  a  deed  to  warrant  and  defend 
the  title  conveyed  is  for  a  debt  arising  upon  a  contract 
within  the  meaning  of  the  statutes  governing  attachments. 
(See  Wade  on  Attachment,  sees.  12,  13.) 

Second — Objection  was  made  at  the  trial  to  the  petition 
on  the  ground  that  it  did  not  state  a  cause  of  action.  The 
petition,  after  reciting  the  sale  Qnd  conveyance  by  defend- 
ant below,  is  as  follows :  '^That  said  deed  contained  pro- 
visions by  which  defendant  covenanted  with  the  plaintiff 
that  he  then  held  said  land  by  good  and  perfect  title,  that 
he  had  good  right  and  lawful  authority  to  sell  and  convey 
the  same,  that  said  lands  were  clear  and  free  from  incum- 
brance, and  that  the  defendant  would  warrant  and  defend 
the  said  premises  and  the  title  thereof  against  the  lawful 
claims  of  all  persons  whomsoever;  *  *  *  that  not- 
withstanding the  delivery  of  the  deed  containing  the  said 
covenants  as  above  mentioned,  on  the  29th  day  of  March, 
1890,  plaintiff  was  oomi)elled  to  surrender,  and  did  sur- 
render, said  lands  and  the  possession  thereof  to  one  Matthew 
Panko,  the  holder  of  the  superior  and  paramount  title 
thereto,  which  title  of  the  said  Panko  was  superior  and 
paramount  to  that  of  said  defendant  and  that  conveyed  by 
him  to  plaintiif,''  etc. 

The  first  objection  to  the  petition  which  we  will  notice 
is  that  the  deed  or  copy  thereof  was  not  attached  to  the 
petition  as  provided  by  section  124  of  the  Code.  This 
objection  comes  too  late  after  answer.  It  should  have  been 
made  by  motion  and  not  by  demurrer  to  the  petition. 
{Ryan  f).  State  Bank,  10  Neb.,  524.) 

The  second  objection  is  that  it  does  not  appear  from  the 
allegations  of  the  petition  that  the  plaintiff  below  was 
evicted  under  a  paramount  title  existing  at  the  time  of  the 
conveyance  of  the  land  in  question  to  him.  The  real  con- 
tention on  the  part  of  the  plaintiff  in  error  is  that  it  is 
necessary  to  set  out  the  facts  which  it  is  claimed  constitute 
an  eviction.     At  common  law,  in  an  action  of  covenant 
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for  a  breach  of  warranty,  it  was  suflBcient  to  allege  in  gat^ 
eral  terms  an  eviction  under  a  paramount  title  {Toumsend 
V.  Morris,  6  Cow.  [N.  Y.],  123;  RickeH  v.  Snyder,  9  Weni 
[N.  Y.],  416 ;  Day  v.  Oiim,  10  Wheat.  [U.  8.],  449 ;  Kd^ 
log  V.  Piatt,  33  N.  J.  Law,  328);  and  in  a  declaration  on  a 
covenant  for  quiet  enjoyment  it  was  sufficient  to  allege  ai> 
entry  by  the  grantor  or  his  lieirs  without  shcrwing  it  to  be 
lawful  or  setting  out  his  title.  {Sedgwick  v.  HolUnback,  7 
Johns.  [N.  Y.]y  376.)  And  under  the  Code  it  is  sufficient 
to  allege  an  eviction  by  the  holder  of  a  paramount  title 
without  pleading  the  facts.  (Maxwell,  Code  Pleading,  648; 
Boone,  Code  Pleading,  246.) 

Third — It  is  contended  that  the  action  is  barred  by  the 
statute  of  limitations.  So  far  as  the  covenant  against  in- 
cumbrance is  concerned  this  position  is  sound.  The  mort-^ 
gage  in  question  was  executed  August  16,  1876,  and  the 
deed  to  defendant  in  error  August  19,  1881.  His  cause 
of  action  on  the  covenant  against  incumbrance  accrued^ 
therefore,  more  than  five  years  previous  to  the  commence^ 
ment  of  the  action.  {Chapman  v.  KimbaU,  7  Neb.,  399; 
Davidson  v.  Cox,  10  Id.,  160;  Kern  v.  Kloke,  21  Id.^ 
629.)  But  in  addition  to  the  covenants  of  seizin  and 
against  incumbrance  the  deed  contained  a  general  covenant 
of  warranty  in  the  following  language:  ''And  I  covenant 
to  warrant  and  defend  the  said  premises  against  lawfot 
claims  of  all  persons  whomsoever.'^  This  covenant  is 
considered  to  be  tantamount  to  that  for  quiet  enjoyment 
and  what  will  amount  to  a  breach  of  the  latter  is  also  a 
breach  of  the  former.  (Devlin,  Deeds,  932;  RecU  v.  Hoir 
lider,  20  Neb.,  114.) 

That  a  cause  of  action  on  a  covenant  for  warranty  or 
quiet  enjoyment  accrues  to  the  covenantee  upon  his  eviction 
by  legal  process  under  a  prior  mortgage,  is  well  settled  in 
this  country.  {I^eioart  v.  Drake,  9  N.  J.  Law,  139;  Smith 
V.  Dixon,  27  O.  St.,  471 ;  White  v.  Whitney,  3  Met.  [Mass.]^ 
81 ;  Tafia  v,  Adams,  8  Pick.  [Mass.],  547 ;  Spraguev.  Baker, 
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17  Mass.,  585i  Fumaa  v.  Durgin,  119  Id.,  500.)  It  is 
plain  that  the  cause  of  action  on  the  covenant  of  warranty 
^id  not  accrue  until  defendant  in  error  surrendered  the 
premises  to  Panko,  who  purchased  at  sheriff's  sale  under 
the  prior  mortgage,  and  was  therefore  not  barred  by  the 
statute  of  limitations. 

Fourth — The  next  contention  is,  that  there  is  no  evi- 
dence that  the  mortgage  in  question  was  a  valid  lien  upon 

the  land.     The  mortgage  was  executed  by Ogden, 

•a  remote  grantor,  to  one  Steele,  and  foreclosed  in  the  district 
-court  of  Johnson  county.  Both  parties  hereto  were  made 
defendants  in  that  action,  and  the  plaintiff  in  error  filed 
liis  separate  answer,  viz.:  First,  a  general  denial,  and  second 
payment  in  full.  He  also  joined  in  the  appeal  to  this 
<x>urt  from  the  decree  of  foreclosure  {Allendorph  v.  Ogden, 
28  Neb.,  201),  where  the  decree  of  the  district  court  was 
affirmed.  The  record  of  that  case,  which  was  introduced 
in  evidence,  conclusively  establishes  the  validity  of  the 
mortgage,  since  that  was  the  very  question  in  issue  in  that 
6uit. 

Fifth — On  the  execution  and  delivery  of  the  sheriff's 
•deed  to  Panko,  under  the  decree  of  foreclosure  the  latter 
demanded  possession  of  the  premises,  whereupon  defend- 
ant in  error  surrendered  them  to  him.  He  was  not 
required  to  wait  until  dispossessed  by  legal  process,  but 
bad  a  right  to  surrender  to  the  purchaser  under  the  mort- 
^;f^  At  most,  he  assumed  the  burden  of  establishing  the 
adverse  title.  (Devlin,  Deeds,  925,  926;  Beat  v.  HoUister, 
^9upra.) 

Sixth — Exception  is  taken  to  the  instruction  of  the 
xx>urt  upon  the  subject  of  the  measure  of  damage  as  fol- 
lows: ''The  court  further  instructs  you  as  a  matter  of 
law,  that  the  measure  of  damage  in  actions  of  this  nature 
is  the  purchase  price  paid  for  the  land  in  controversy, 
together  with  the  interest  on  the  same  for  five  years  last 
past,  and  for  all  improvements  put  upon  the  land  by  the 
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plaintiJBT,  the  value  of  sach  improvements  to  be  computed 
at  the  time  of  the  eviction/'  The  measure  of  damage  for 
the  breach  of  a  covenant  of  warranty  or  for  quiet  enjoy* 
ment  is  the  consideration  paid  for  the  land,  with  interest 
thereon,  and  the  costs  and  expenses  incurred  hy  the  cove- 
nantee in  the  suit  to  evict  him.  And  if  he  is  obliged  to 
purchase  an  outstanding  title  in  order  to  protect  his  own^ 
his  damage  is  the  amount  paid  for  such  title,  with  interest^ 
not  exceeding  the  consideration  paid  by  him.  Such  is  the 
rule  generally  accepted  in  this  country.  The  cases  in 
point  are  too  numerous  to  cite  in  this  opinion,  but  will  be 
found  by  reference  to  the  notes  to  the  following  text- 
books: 4  Kent's  Com.,  474,  478;  Devlin,  Deeds,  sec.  934; 
Rawle,  Covenants  for  Title,  ch.  9;  2  Sutherland,  Damages^ 
280,  291. 

The  giving  of  the  insti'uctions  set  out  was  error  for 
which  the  judgment  of  the  district  court  mast  be  reversed 
and  a  new  trial  allowed. 

Revebsed  asd  sehakded. 
The  other  judges  concur. 


Annie  B.  Hughes,  Executrix,  v.  Wiluam  Co- 

BUBN,  Shebiff. 

[Filed  Ootobbb  26,  1892.] 

Bale:  Chattbl  Mortgaob  bt  Purghasbb  in  Possbbsioit.  TIm 
C.  B.  Co.,  doiDg  businew  in  Chicago,  111.,  ordered  stoTes  from 
the  C.  C.  S.  Co.  at  Quincy,  111.,  which,  by  direction  of  the  former, 
were  coneigned  to  it  at  Omaha  in  care  of  a  designated  warehonsa 
B.,  the  president  of  the  C.  B.  Co.,  who  was  doing  bosinessin 
Omaha  nnder  the  name  of  the  O.  T.  H.  F.  Co.,  nnloaded  said 
stoves  and  stored  them  in  the  warehoase  named,  in  space  rented 
by  him  in  the  name  of  the  O.  T.  H.  F.  Co.    Daring  the  ano- 
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ceeding  thirty  days  B.  exeroiMd  fk^qnent  aoti  of  ownership  oTsr 
them,  indading  the  sale  of  a  namber  thereof.  At  the  ezpira- 
tion  of  the  time  named,  B.  mortgaged  them  to  secore  a  debt  due 
to  the  C.  B.  Co.,  giving  possession  under  the  mortgage.  They 
were  snbeeqaently  taken  nnder  an  attachment  against  the  C.  B. 
Oo.  Held,  The  inference  from  the  facts  stated  is  that  the  C.  K 
Co.  intended  to  part  with  the  title  and  possession  of  said  prop- 
erty in  favor  of  C.  B.,  and  that  the  mortgagee  of  the  latter  is 
entitled  to  possession  as  against  a  subsequent  attaching  creditor 
in  a  suit  against  the  C.  B.  Oo. 

Error  to  the  district  court  for  Douglas  coanty.  Tried 
below  before  Doane,  J* 

Cornish  &  Roberiaon^  for  plaintiff  in  error. 

A.  C  Wakdeyj  oonirti. 

Post,  J, 

Thb  was  an  action  of  replevin  for  one  hundred  and 
fifty  stoves  by  William  Hughes  against  the  defendant, 
sheriff  of  Douglas  county.  Hughes  died  and  the  action 
was  revived  in  the  name  of  plaintiff  in  error  as  his  execu- 
trix. Plaintiff  claims  the  property  by  virtue  of  a  chattel 
mortgage  to  William  Hughes  by  one  Charles  Baldwin. 
The  defendant  claims  by  virtue  of  an  attachment  in  favor 
of  the  Comstock  Castle  Stove  Company  and  against  the 
Charles  Baldwin  Company^  an  Illinois  corporation.  On 
the  16th  day  of  February,  1888,  the  Comstock  Castle 
Stove  Company  sold  to  the  Charles  Baldwin  Company  a 
bill  of  stoves  amounting  to  f  900.  By  direction  of  the  last 
named  company,  said  stoves  were  shipped  to  Omaha 
in  care  of  Bushman's  warehouse  and  consigued  to  the 
Charles  Baldwin  Company.  On  their  arrival  in  Omaha, 
said  stoves  were  taken  from  the  cars  by  the  employes  of 
said  Baldwin,  who  was  doing  business  in  that  city  under 
the  name  of  the  On  Time  Household  Fair  Company,  and 
stored  in  space  rented  by  him  in  the  warehouse  aforesaid. 
Subsequently  fourteen  of  them  were  removed  by  Baldwin, 
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t>r  his  employes^  to  the  place  of  business  of  the  On  Time 
Household  Fair  Company  and  there  sold  and  disposed  of. 
The  Charles  Baldwin  Company  soon  after  failed,  owing 
to  numerous  creditors,  including  the  bill  to  the  Comstock 
Oastle  Stove  Company,  for  the  stoves  in  dispute.     On  the 
13th  day  of  March,  1888,  William  Hughes  commenced 
•an  action  in  Douglas  county  against  the  Charles  Baldwin 
Company  for  goods  sold  and  delivered,  and  caused   the 
property  of  Baldwin,  known  as  the  On  Time  Household 
Fair  Company,  to  be  attached.     Two  days  later  Baldwin, 
to  secure  a  settlement  of  the  last  named  suit  and  to  obtain 
possession  of  the  property  in  the  hands  of  the  sheriff, 
offered  to  give  his  personal  note  for  the  sum  due  Hughes^ 
secured  by  chattel  mortgage  upon  the  stoves  in  controversy. 
This  proposition  was  accepted  by  Hughes,  who  receipted 
the  bill  against  the  Charles  Baldwin  Company,  and  paid 
the  costs  in  the  attachment  suit,  amounting  to  $16.55,  and 
Baldwin  immediately  executed   to   Hughes  his  note  for 
f  399.92  and  a  mortgage  on  said  stoves,  which  were  turned 
^ver  to  the  attorneys  for  Hughes,  Bartlett  &  Cornish.  The 
next  day  the  stoves  were  taken  by  the  defendant  as  sheriff  to 
satisfy  an  attachment  in  an  action  by  the  Comstock  Castle 
-Stove  Company  against  the  Charles  Baldwin  Company. 
There  was  no  further  evidence  introduced  by  either  party 
with  reference  to   the   transaction    between   the  Charles 
Baldwin  Company  and  Charles  Baldwin,  the  individual. 
The  question  in  whom  was  the  title  to  the  property,  at 
•the  time  it  was  mortgaged  to  Hughes,  must  depend  there- 
fore upon  the  inference  to  be  drawn  from  the  foregoing 
facts.     Although  there  is  evidence  tending  to  prove  fraud 
on  the  part  of  the  Charles  Baldwin  Company,  as  well  as 
Baldwin  the  individual,  it  should  be  remembered  that  fraud 
js  not  the  ground  upon  which  the  defendant  claims.    By  su- 
ing for  the  agreed  price  of  the  goods  sold,  the  Comstock  Cas- 
tle Stove  Company  ratified  the  sale,  and  must  now  rely  upon 
the  title  of  the  Charles  Baldwin  Company  at  the  time  of  ito 
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attachment  against  the  latter.  The  stoves  were  shipped  to 
Omaha  by  direction  of  the  Charles  Baldwin  Company, 
given  at  the  time  they  were  purchased,  were  unloaded  by 
Charles  Baldwin,  and  stored  by  him  in  space  belonging  to 
him  in  Bushman's  warehouse.  He,  Baldwin,  had  for 
nearly  thirty  days  exercised  repeated  acts  of  ownership 
over  them,  and  had  sold  and  removed  fourteen  of  the 
number.  The  only  natural  and  reasonable  inference  from 
these  facts  is  that  the  intention  of  the  Charles  Baldwin 
Company  was  to  invest  the  said  Charles  Baldwin  or  the 
On  Time  Household  Fair  Company  with  both  the  title 
and  possession  of  the  property.  Whether  the  title  of  the 
latter  could  be  impeached  for  fraud  is  a  question  not  pre- 
sented by  the  record  in  this  case,  since  the  only  question 
presented  or  discussed  is  that  of  the  legal  title.  There  is 
another  significant  feature  of  the  case,  viz.,  that  the  mort- 
gage under  which  plaintiff  claims,  was  executed  to  secure 
an  indebtedness  due  from  the  Charles  Baldwin  Company 
to  William  Hughes,  hence  any  equitable  considerations  in 
favor  of  the  claim  represented  by  the  defendant  are  equally 
applicable  to  that  of  the  plaintiff.  It  is  not  necessary  to 
examine  the  authorities  cited  by  counsel.  As  has  already 
been  intimated,  both  the  title  and  possession  of  the  prop- 
erty in  controversy  were  in  Baldwin,  plaintiff's  mortgagor, 
at  the  time  it  was  mortgaged  by  the  latter,  and  the  mort- 
gagee, William  Hughes,  acquired  a  title  thereby  which 
should  prevail  as  against  one  who  subsequently  attached  in 
an  action  against  the  Charles  Baldwin  Company.  The 
judgment  of  the  district  court  ia 

Bevebsed. 


The  other  judges  concur. 
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Henry  Wilson  v.  William  Coburn,  Asrignee. 

[Filed  Ootobxb  26,  1892.] 

1.  Constitutional  Law:  County  Court:  Equitt  Jukisdio- 
TION.  Tke  ooDstitntion  does  not  prohibit  the  oonferrlDg  npon 
the  coantj  coart  of  eqaitj  Joriadiction  except  as  to  the  snbjecti 
•oomerated  in  section  16,  article  6,  Tis.,  actions  in  which  the 
title  to  real  estate  is  sought  to  be  reooTered  or  may  be  drawn  in 
question,  actions  on  mortgages  and  for  the  oonvejanoe  of  real 
estate. 

%  Assignment  for  Benefit  of  Creditors:  Funds  nr  Havds 
OF  AesiGNEB:  JusiSDicTioN  OF  CouNTT  CouBT.  The  liinds 
of  an  insolvent  debtor  which  come  into  the  hands  of  the  as- 
signee are  within  the  jurisdiction  of  the  county  court,  and  that 
eourt  will  proceed  to  determine  the  rights  of  the  creditors  thereto^ 
and,  subject  to  the  limitations  of  the  constitution,  will  grant  the 
proper  relief  eren  to  the  extent  of  recognizing  and  enforcing  a 
trust.  The  j  urisdiction  of  a  court  of  equity  in  such  cases  is  oon- 
enrrent  only. 

&  :   Inbolvbnt  Bank:   Fbaud   in   Rbceivino   Deposit: 

Pbefekbnce:  Mingled  Funds.  The  fact  that  a  bank  is  in* 
soWent  within  the  kuowledge  of  its  officers,  and  receives  the 
money  of  a  depositor  under  circumstances  which  amount  to  a 
fraud  upon  him,  is  not  of  itself  sufficient  to  entitle  the  latter  to 
preference  from  the  funds  of  the  bank  in  the  hands  of  an  as- 
signee. He  may  follow  his  money  while  he  can  trace  and  dis- 
tinguish it  or  the  proceeds  thereof,  but  not  afler  it  has  paaeed 
into  the  hands  of  the  assignee,  mingled  with  the  other  funds  of 
the  bank. 

4.  Pleading.    Petition  examined,  and  kdd  not  to  state  a 
action. 


Error  to  the  district  ooart  for  Douglas  county.  Tried 
below  before  Wakeley,  J. 

Ambrose  &  Duffie,  for  plaintiff  in  error: 

On  the  facts  stated  in  the  petition  plaintiff  had  a  right 
to  rescind  the  contract  and  reclaim  the  deposit  as  between 
himself  and  the  bank.     Where  there  is  fraud,  title  to  the 
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deposit  does  not  pass  to  the  bank.  {Knotdes  v.  Lord,  4 
Whart.  [Pa.],  500;  King  v.  Fitch,  1  Keys  [N.  Y.],  444; 
Hiehols  V,  MichcLdy  23  N.  Y.,  264.)  Assignee  is  not  a 
bona  fide  parcbaser.  (DoncUdson  v.  Farwell^  3  Otto  [U. 
8.],  631 ;  Housel  v.  Oremer,  13  Neb.,  300.)  Claimant 
must  seek  his  remedy  in  county  court  and  no  other  court 
has  right  to  interfere.  (Hanched  v.  Waterbary,  116  111., 
220.) 

Barilett,  Crane  &  Bnldrige,  contra. 

Post,  J. 

The  plaintiff  filed  with  the  county  judge  of  Douglas 
county  a  claim  against  the  Bank  of  Omaha,  which  had 
previously  made  an  assignment  for  the  benefit  of  its  cred- 
itors, to  the  defendant  in  error,  sheriff  of  said  county. 
From  the  claim  or  petition  aforesaid  it  appears  that  there 
is  due  to  plaintiff  in  error  the  sum  of  $107.63  and  inter- 
est, being  a  balance  deposited  in  said  bank  prior  to  the 
assignment  thereof.  It  is  further  alleged  that  said  bank 
was  insolvent  at  the  time  it  received  the  deposit  aforesaid, 
within  the  knowledge  of  all  of  its  officers,  and  that  the 
latter  received  said  money  with  the  intention  of  cheating 
and  defrauding  the  plaintiff  in  error.  He  asks  to  be  de- 
clared by  the  court  to  be  a  preferred  creditor,  and  for  an 
order  for  payment  in  full  out  of  any  funds  in  the  hands  of 
the  defendant  in  error  as  assignee  of  said  bank.  To  this 
petition  a  demurrer  was  interposed  and  sustained  in  the 
county  court,  on  the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action,  and  because  the  facts 
stated  did  not  constitute  a  ci|use  of  action.  On  petition  in 
error  to  the  district  court  the  judgment  of  the  county  court 
was  afiSrmed  and  the  case  removed  to  this  court  by  petition 
in  error. 

It  is  urged  as  an  objection  to  the  proceeding  that  the 
petition  is,  in  effect,  a  bill  in  equity  for  the  purpose  of 
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having  declared  a  trust  in  favor  of  the  plaintiff  in  error. 
That  the  granting  of  the  relief  sought  involves  theezerciae 
of  equitable  jurisdiction  by  the  county  court  must,  we 
think,  be  conceded.  It  is,  however,  an  entire  misconcep- 
tion of  the  powers  of  that  court  under  the  constitution  to 
hold  that  it  possesses  none  of  the  attributes  of  a  court  of 
equity.  There  are  many  subjects  over  which  the  county 
court,  as  a  court  of  probate,  has  jurisdiction,  which,  under 
the  old  practice,  were  cognizable  exclusively  by  the  chan- 
cery courts.  A  familiar  illustration  is  the  jurisdiction  for- 
merly exercised  by  courts  of  equity  over  the  accounts  of 
executors  and  administrators  and  to  enforce  the  claims  of 
legatees  and  next  of  kin.  And  in  some  of  the  states  pro- 
bate courts  and  courts  of  equity  still  exercise  concurrent 
jurisdiction  of  all  matters  pertaining  to  the  estates  of  de- 
ceased persons.  (Frey  v.  Dtmarest,  16  N.  J.  Eq.,  236; 
Hawes,  Jurisdiction,  73.) 

In  Brown  on  Jurisdiction,  130,  it  is  said:  ''The  juris- 
diction of  a  probate  court  should,  and  ordinarily  does, 
extend  to  all  matters  necessarily  involved  in  the  disposition 
of  the  estate.  It  may  be  remarked  that  the  jurisdiction  of 
the  probate  court  partakes  largely  of  the  chancery  powers. 
Wlien  the  statute  is  silent  it  is  sometimes  necessary  to  look 
to  the  principles  and  practices  in  that  court  for  a  guide." 
The  precise  question  involved  is  not  whether  the  county 
court  has  power  to  allow  a  preference  in  any  case  in  which 
a  court  of  equity  would  grant  relief,  but  whether  it  may 
determine  the  rights  of  contesting  creditors  of  an  insolv- 
ent with  respect  to  funds  which  have  come  into  the  hands 
of  the  assignee,  and  thus  directly  within  its  jurisdiction. 
Our  statute  on  the  subject  is  entitled  ''An  act  regulating 
voluntary  assignments  for  the  benefit  of  creditors,  practice 
thereunder,  and  to  prevent  the  fraudulent  violation  of  the 
same.''  By  its  provisions,  original  jurisdiction  appears  to 
have  been  conferred  upon  the  county  court  in  all  matters 
pertaining  to  the  distribution  of  property  assigned,  with 
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the  one  exoeption  found  in  section  20,  viz.,  that  the  sale  of 
real  estate  by  the  assignee  shall  be  confirmed  by  the  dis- 
trict conrt.  It  is  clear  that^  upon  delivery  to  the  assignee 
of  the  personal  property  of  the  insolvent  bank^  the  county 
court  acquired  jurisdiction  over  it,  and  will  proceed  to  deter- 
mine the  rights  thereto  of  all  claimants,  within  constitu- 
tional limitations  upon  its  power.  The  power  vested  in 
the  county  court  by  the  assignment  law  over  the  estate  of 
an  insolvent  upon  a  general  assignment  is  practically  the 
same  as  that  possessed  by  it,  as  a  court  of  probate,  over 
the  property  of  deceased  persons.  The  jurisdiction  in 
either  case  may  involve  the  exercise  of  equitable  power, 
and  unless  it  is  within  some  of  the  constitutional  limita- 
tions must  be  sustained.  By  section  16,  article  6  of  the 
constitution,  the  jurisdiction  of  the  county  court  is  defined 
as  follows : 

'^  County  courts  shall  be  courts  of  record,  and  shall  have 
original  jurisdiction  in  all  matters  of  probate,  settlements 
of  estates  of  deceased  persons,  appointment  of  guardians 
and  settlement  of  their  accounts,  in  all  matters  relating  to 
apprentices,  and  such  other  jurisdiction  as  may  be  given 
by  general  law.  But  they  shall  not  have  jurisdiction  in 
criminal  cases  in  which  the  punishment  may  exceed  six 
months'  imprisonment  or  a  fine  of  over  five  hundred  dollars ; 
nor  in  actions  in  which  title  to  real  estate  is  sought  to  be 
recovered,  or  may  be  drawn  in  question ;  nor  in  actions  on 
mortgages  or  contracts  for  the  conveyance  of  real  estate ; 
nor  in  civil  actions  where  the  debt  or  sum  claimed  shall 
exceed  one  thousand  dollars.^' 

It  will  be  observed  that  the  constitution  does  not  pro- 
hibit the  conferring  upon  the  county  court  of  equity 
powers  and  jurisdiction,  except  in  actions  in  which  the  title 
to  real  estate  may  be  called  in  question,  and  foreclosure 
of  mortgages.  In  Brook  v.  Chappell,  34  Wis.,  405,  the 
residuary  legatee  named  in  a  will  had  promised  the  tes- 
tator to  pay  specific  sums  as  legacies  to  certain  persons 
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whereby  the  testator  was  induced  not  to  change  his  wilL 
On  application  to  have  the  request  and  promise  admitted 
to  probate  as  a  nuncupative  codicil,  while  the  application 
was  denied  on  statutory  grounds,  it  was  held,  under  statu- 
tory and  constitutional  provisions  practically  the  same  as 
ours,  that  the  county  court  as  a  court  of  probate  had  power 
to  enforot  a  trust  in  favor  of  the  proponents,  and  that  the 
jurisdiction  of  courts  of  equity  in  such  cases  is  merely 
concurrent. 

The  case  of  Hanchett  v.  Waterbury,  115  111.,  220,  called 
for  a  construction  of  the  assignment  law  of  that  state,  which 
does  not  differ  materially  from  ours.  It  was  held,  that  by 
the  law  governing  voluntary  assignments  a  new  and  special 
jurisdiction  was  conferred  upon  the  county  court,  and  that 
the  jurisdiction  of  that  court  was  exclusive.  Judge  Mulkey, 
in  the  opinion  of  the  majority  of  the  court,  says:  ''The 
assignee,  the  insolvent  debtor,  and  all  persons  claiming  the 
fund,  are  subject  alike  to  the  summary  jurisdiction  of  the 
court,  and  whatever  rights,  real  or  supposed,  with  respect 
to  the  fund,  must  be  litigated  therein." 

While  under  section  32  of  our  assignment  law  a  court 
of  equity  would  undoubtedly  have  jurisdiction  in  a  case 
like  this,  it  is  plain  to  us  that  such  jurisdiction  is  concur* 
rent  only.  Nor  do  we  hold  that  the  county  court  under 
the  constitution  is  or  could  be  vested  with  general  equity 
powers.  What  we  hold,  and  what  seems  to  us  xslear,  upon 
principle  is,  that  the  county  court  in  the  exercise  of  its 
powers  with  respect  to  the  personal  estate  of  an  insolvent, 
in  the  hands  of  an  assignee,  may  allow  whatever  relief  the 
parties  are  entitled  to  with  respect  to  such  property, 
whether  it  would,  under  the  former  practice,  have  been  de- 
nominated legal  or  equitable. 

Second — Under  the  allegations  of  the  petition,  is  the 
claimant  entitled  to  preference  over  other  creditors  of  the 
insolvent  bank,  or,  in  other  words,  does  the  petition  state  a 
cause  of  action?     We  think  not.     The  rule  on  the  sub- 
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ject  is  stated  bj  Judge  Story  thus:  ''The  right  to  follow 
the  trust  fund  ceases  only  when  means  of  ascertainment 
faily  which,  of  course,  is  the  case  when  the  subject-matter 
is  turned  into  money  and  mixed  and  confounded  in  a 
general  mass  of  property  of  the  same  description."  (Story's 
Equity,  1259.)  That  the  foregoing  rule  h  applicable  to 
cases  like  this,  where  the  funds  in  controversy  are  the 
assets  of  an  insolvent  bank,  is  well  settled. 

In  III.  Trust  and  Savings  Bank  v.  Smithy  21  Blatch. 
[U.  S.],  275,  Judge  Wallace,  after  remarking  that  the 
property  comes  into  the  hands  of  the  receiver  as  a  trust 
fund  for  the  bene6t  of  all  of  the  creditors,  proceeds  as  fol- 
lows: '^  It  would  be  a  violation  of  law  upon  his  part  to  set 
aside  any  part  of  these  assets  for  the  complainant  unless  his 
portion  is  capable  of  identification  or  being  definitely  traced 
and  distinguished,''  etc.,  etc. 

Counsel  for  plaintiff  in  error  rely  with  confidence  upon 
the  case  of  Cragie  v.  Hadleyj  99  N,  Y.,  131.  We  do  not, 
however,  r^ard  that  case  as  authority.  That  was  an  ac- 
tion against  the  defendants  for  the  proceeds  of  a  draft  re- 
ceived for  collection  from  an  insolvent  bank.  The  fund, 
therefore,  was  easily  distinguishable  from  the  other  assets 
of  the  bank.  It  is  evident  from  subsequent  cases  in  New 
York  that  that  case  has  never  been  regarded  as  an  author- 
ity in  cases  like  this,  where  the  money  of  the  claimant  has 
been  mingled  with  the  other  funds  of  the  bank,  and  can- 
not be  distinguished  from  other  assets  in  the  hands  of  the 
assignee  or  receiver. 

In  re  N»  River  Bank,  14  N.  Y.  Sup.,  261,  is  a  case  di- 
rectly in  point.  The  supreme  court  therein,  afler  showing 
that  Oragie  v.  Hadley  was  not  authority,  for  the  reason 
given  above,  hold  that  the  petitioner  was  not  entitled  to 
preference,  although  he  deposited  his  money  on  the  fore- 
noon of  the  day  on  which  the  bank  closed  its  doors,  on 
the  assurance  that  it  was  solvent,  upon  the  ground  that  it 
did  not  appear  that  the  money  had  not  gone  into  the  gen- 
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eral  funds  of  the  bank  and  because  he  had  failed  to  im- 
press upon  the  funds  in  the  hands  of  the  receiver  the 
character  of  a  trust. 

In  Atkinson  v,  Rochester  Printing  Co.,  114  N.  Y.,  168^ 
the  same  distinction  is  made,  and  the  court  saj:  ''The 
fact  that  the  defendant  became  a  creditor  of  the  insolvent 
bank  through  the  fraud  of  its  officers,  and  the  bank  a 
trustee  ex  maleficio,  gave  the  defendant  no  right  to  a  prefer- 
ence over  other  creditors  unless  it  could  trace  and  recover 
its  property/'  And  such  is  the  law  as  recognized  from 
the  earliest  history  by  the  courts  of  chancery.  (Ryatt  v^ 
Rolle,  1  Atkyns  [Eng],  1 72 ;  Thompson's  Appeal,  22  Pa, 
St.,  16;  Perry,  Trusts,  sec.  128.)  The  judgment  of  the 
district  court  is 


Affirmed. 


The  other  judges  concur. 
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John  W.  McClelland  et   al.  v.  Leonard  K* 

scroggin. 

[Filed  Ootobeb  26,  1893.] 

1.  Contract:  Conditional  Sale:  Bailment.  Bj  a  writteD 
Agreement  S.  leased  to  M.  640  acres  of  land  and  a  large  amonnt 
of  personal  property  thereon,  consisting  of  live  stock  and  farm- 
ing implements,  of  the  agreed  valne  of  $23,331.  It  was  pro- 
vided in  said  agreement:  '*  That  when  said  M.  shall  pay  to  said 
B.  the  sum  of  $23,331,  with  interest  thereon  at  the  rate  ot 
ten  per  cent  per  annum,  together  with  the  rents  above  specified^ 
and  all  sums  which  8.  may  adtance  to  or  for  said  M.,  with  in- 
terest thereon,  then  all  the  above  property  shall  be  conveyed  to 
him,  the  said  M.,  together  with  all  incresfee  thereof.  Until  snch 
payment  snch  property  shall  be  and  remain  the  property  of  S. 
together  with  the  increase  thereof,  and  shonid  any  of  said  prop- 
erty be  sold  by  consent  of  S.,  the  proceeds  thereof  shall  be  ap- 
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plied  upon  the  aboYe  indebtedoeea. "    HM^  Not  a  conditional 
tale,  but  an  agreement  to  sell  M  the  election  of  M.,  and  that  tho 
relation  of  the  parties  with  respect  to  said  property  is  that  of 
bailor  and  bailee  only. 

S.  Bailment:  Ezscution  AaAiNSX  Bailbb.  Held,  That  the  prop^ 
erty  mentioned  in  said  agreement,  before  payment  by  M.  could 
not  be  taken  on  execntion  to  satisfy  judgments  against  the  latter^ 

8.  XSvidenoe  examined,  and  held  to  sustain  the  decree  for  defendant 
in  error. 

Error  to  the  district  court  for  Nuckolls  county.    Tried 
below  before  Morris,  J. 

H.  W.  Short  and  8.  B.  Pound,  for  John  W.  McClelland, 
plaintiff  in  error,  contending  that  the  contract  was  a  sale 
and  not  a  bailment  of  chattels,  cited  :  MaUory  v,  Willis,  4 
K  Y.,  85;  Foster  v.  Pettibone,  7  Id.,  435;  Chase  v.  Wash^ 
buimy  1  O.  St.,  244 ;  Lpnergan  v.  Stewart,  55  111.,  44;  i2ic&- 
ardson  v.  Olmstead,  74  Id.,  213;  BaMey  v.  BensLey,  87 
Id.,  556;  Oriei*  v.  Stout,  2  111.  App.,  602;  Johnston  v. 
Browne,  37  la.,  200;  Nelson  v.  Brown,  44  Id.,  455 ;  IronB 
V,  Kentner,  61  Id.,  88;  Carlisle  v.  Wallaoe,  12  Ind.,  262; 
BahiUy  v.  Wilson,  3  Dill.  [U.  S.],  420;  WiUiamson  v.  Berry, 
8  How.  [U.  S.],  544;  1  Story,  Bailment,  2 ;  Baker  v.  Wood^ 
rvff,  2  Barb.  [N.  Y.],  620 ;  NorUm  ».  Woodruff,  2  N.  Y., 
153;  TiU  v.  SUverthome,  11  Upper  Can.  Q.  B.,  619;  WU^ 
son  V.  Cooper,  10  la.,  556;  Ives  v.  Hartley,  51  111.,  620; 
BuUerfidd  v.  Lathrop,  71  Pa.  St.,  226  ;  Marsh  v.  Titus,  3 
Hun  [N.  Y.],  560 ;  McCabe  v.  McKinstry,  6  Dill.  [U.  S.]^ 
609 ;  Orier  v.  Stout,  2  Bradw.  [111.].,  602 ;  Benedict  v.  Ker, 
29  Upper  Can.  C.  P.,  410;  Jones  v,  Kemp,  49  Mich.,  9; 
AuMin  V.  Seligman,  21  Blatchf.  [U.  S.],  506 ;  Fishba^k  i;. 
Van  Dusen,  33  Minn.,  111. 

It.  D.  Sutherland,  for  Thomas  L.  McClelland,  plaintiff 
in  error. 

8.  W.  Christy,  for  Glazier  Bros,  et  al.,  plaintiffs  in  error* 
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Robert  Ryan^  8.  A.  Searle^  and  T.  T.  Beach  j  eontra: 

Under  the  contract  the  relation  of  parties  with  respect 
to  the  chattels  was  that  of  bailor  and  bailee.  {Neleon  v. 
Brown,  63  la.,  565;  Sexton  v.  Oraham,  Id.,  181 ;  iScAmd- 
ler  V.  Westover,  99  Ind.,  395 ;  Foreman  f>,  Drake,  98  N .  C, 
311 ;  Dunlap  v.  Oleason,  16  Mich.,  158;  Barker  v.  Rob- 
erts, 8  Greenl.  [Me.],  101 ;  Fawoett  r.  Osbom,  32  111., 
411 ;  Andnis  v.  Mann,  92  Id.,  40;  JfeOcUt  o.  Powdl,  64 
Ala.,  254 ;  Posh  v.  Weston,  52  la.,  675 ;  Whitney  «.  Me- 
Conndl,  29  Mich.,  12;  Clark  v.  Jack,  7  Watts  [Pa.], 
375 ;  Becker  v.  Smith,  59  Pa.  St.,  469 ;  Middleton  v.  Stone, 
111  Id.,  589;  Dando  v.  Foulds,  105  Id.,  74;  Edward^ 
Appeal,  Id.,  103;  Cbflon  v.  Wise,  7  111.  App.,  396 ;  Hwd 
V.  Wyman,  100  Mass.,  198;  Weir  Plow  Co,  v.  Porter,  82 
Mo.,  23;  Holt  v.  HoU,  58  N.  H.,  276 ;  EmnsmlUA  T.  H. 
R.  Co.  V.  Erwin,  84  Ind.,  457 ;  Safgent  v.  Oile,  8  N.  H., 
325 ;  Marquette  Mfg.  Cb.  t?.  Jefery,  49  Mich.,  283 ;  Emer- 
son  V.  Fisk,  6  Greenl.  [Me.],  200.) 

Post,  J. 

This  case  comes  into  this  coart  bj  petition  in  error  from 
the  district  court  of  Nuckolls  county.  On  the  20th  dayoi 
October,  1888,  the  defendant  in  error,  Leonard  K.  Scrog- 
gin,  filed  in  said  court  his  petition  in  which  he  alleges  in 
substance  that  he  is  the  owner  of  certain  live  stock  and 
farm  implements  then  in  the  possession  of  the  plaintiff  in 
error  McClelland  upon  land  owned  by  him,  Scroggin,  in 
said  county.  He  alleges  that  the  defendant  below,  Mc- 
Clelland, with  intent  to  defraud  him,  had  confessed  judg- 
ments in  favor  of  the  other  defendants  therein  namctl, 
amounting  in  the  aggregate  to  f  10,068.80,  and  had  pro- 
cured tlie  personal  property  aforesaid  to  be  taken  on  exe- 
cution to  satisfy  said  judgments.  In  said  petition  it  is 
alleged  that  the  only  right,  title,  or  interest  of  the  said  Mc- 
Clelland in  or  to  said  property  is  such  as  is  conferred  by 
the  following  agreement,  to-wit : 
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**  This  oontract  and  agreement,  made  and  entered  into 
this  twenty-first  day  of  February,  A.  D.  1 888,  by  and  l)e- 
tween  Leonard  K.  Scroggin,  of  Mt  Pulaski,  Logan  county, 
state  of  Illinois,  of  the  first  part,  and  John  W.  McClel- 
land, of  Oak,  Nuckolls  county,  Nebraska,  party  of  the 
second  part,  witnesseth : 

*'  That  said  first  party  hereby  leases  to  second  party  for 
the  term  of  two  years  from  the  first  day  of  March,  A.  D. 
1888,  to-wit :  One  section  of  land  containing  six  hundred 
and  forty  acres,  situated  in  Nuckolls  county,  Nebraska, 
upon  the  Little  Blue  river,  now  occupied  by  said  second 
party. 

^^Said  McClelland  is  to  farm  three  hundred  and  twenty 
acres  of  said  farm  in  a  good  farmer-like  manner  in  corn 
and  small  grain,  and  therefor  is  to  pay  said  Scroggin  one- 
third  of  the  corn  in  the  crib  clean  and  well  gathered,  one- 
third  of  the  small  grain  delivered  in  the  market  designated 
by  said  Scroggin.  For  the  pasture  land  of  three  hundred 
and  twenty  acres  said  second  party  is  to  pay  to  said  Scrog- 
gin the  sum  of  three  hundred  and  twenty  dollars  yearly, 
on  the  first  day  of  each  March,  on  and  after  March  1, 
eighteen  hundred  and  eighty-nine,  for  and  during  the  con- 
tinuance of  this  lease,  being  six  hundred  and  forty  dollars 
in  all.  Said  Scroggin  further  agrees  to  lease  to  said  Mc- 
Clelland the  following  property  to  be  used  upon  said  farm, 
to-wit:  Two  hundred  and  six  cows,  one  hundred  and 
twenty-six  calves,  coming  one  year  old,  forty-nine  horses 
and  colts,  six  bulls,  forty  hogs,  and  all  the  implements  and 
machinery  on  said  farm;  and  it  is  further  agreed,  that 
when  said  McClelland  shall  pay  to  the  said  Scroggin  the 
sum  of  twenty-three  thousand  three  hundred  and  thirty- 
one  dollars  ($2f3,331),  with  interest  thereon  at  the  rate  of 
ten  per  cent  per  annum,  together  with  the  said  rents  above 
specified,  and  all  sums  of  money  which  said  Scroggin  may 
advance  to  or  for  said  second  party,  with  the  interest 
thereon,  then  all  the  above  described  property  shall  be  con- 
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veyed  to  said  second  party  by  said  Scroggio^  together  with 
all  the  increase  thereof;  until  such  payment,  said  property 
shall  be  and  remain  the  property  of  said  Scroggin,  togetiier 
with  the  increase  thereof;  and  should  any  of  said  property 
be  sold  by  consent  of  said  Scroggin  the  proceeds  therefor 
shall  be  applied  in  payment  upon  said  above  indebtedness. 
All  property  that  may  be  purchased  by  said  second  party 
to  be  kept  and  used  upon  said  farm  shall  be  and  remain 
the  property  of  said  Scroggin  until  said  above  mentioned 
debts  shall  be  fully  satisfied  and  paid,  and  thereafter  the 
same  or  the  remainder  thereof  unsold  shall  be  conveyed  to 
said  second  party  by  first  party.  It  is  further  agreed  by 
and  between  the  said  parties  that  in  case  the  rents  above 
mentioned  and  the  above  described  debts  shall  be  paid  at 
the  expiration  of  this  lease  the  said  second  party  is  to 
have  the  privilege  at  his  election  to  renew  and  extend  this 
lease,  at  the  same  rental,  for  the  period  of  two  years  from 
the  expiration  thereof.  It  is  further  agreed  by  and  be- 
tween said  parties  that  said  second  party  is  to  feed  and  take 
care  of  above  mentioned  stock  in  a  good  and  farmer-like 
manner  during  the  term  of  this  lease. 

"In  witness  whereof  said  parties  have  hereunto  sub- 
scribed their  names  this  twenty-first  day  of  February,  A. 
D.  1888.  L.  K.  Scroggin. 

"J.  W.  McClelt.and." 

It  is  further  allied  that  since  the  defendant  went  into 
possession  of  the  real  estate  and  personal  property  above 
named,  the  plaintiff  Scroggin  has  advanced  to  him  large 
sums  of  money,  and  that  he,  defendant,  has  sold  live  stock 
and  other  property  raised  on  said  premises  but  has  failed 
to  account  for  the  proceeds  or  any  part  thereof,  wherefore 
he  prays  for  an  accounting,  etc. 

The  answer  of  McClelland,  after  denying  seriatim  the 
several  allegations  of  the  petition  as  to  fraud  and  collusion, 
non-performance  of  hi^  undertakings,  etc.,  allies  that  on 
the  10th  day  of  February,  1883,  a  written  contract  was  ea- 
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tered  into  between  the  parties  substantially  the  same  as  the 
one  set  out  in  the  petition.  The  consideration  named  in 
the  contract  set  out  by  defendant  is  $8,762.30,  and  the  per- 
sonal property  described  as  being  on  the  farm  consists  of 
thirteen  horses,  eiglity-seven  head  of  cattle,  forty  hogs,  one 
stallion,  twenty-seven  head  of  sheep,  four  wagons,  three 
ctiltivators,  three  breaking  plows,  one  harrow,  one  sulky 
plow,  one  set  of  harness  and  one  corn  planter;  said  in- 
strument to  take  effect  and  be  in  force  from  the  first 
day  of  March,  18^3.  It  is  further  alleged  that  he,  Mc- 
Clelland, took  possession  under  said  agreement  and  man- 
aged said  property  until  February  21, 1888,  at  which  time 
he  entered  into  the  agreement  with  the  plaintiff  set  out  in 
the  petition;  that  at  the  last  named  date  he  had  fully  paid 
the  amount  named  in  the  first  agreement,  by  his  check  on 
the  bank  of  Scroggin  &  Son  for  $5,000,  and  cash  paid  on 
said  day  $4,271.35,  and  that  he  thereby  became  the  owner 
of  said  property  and  the  increase  thereof,  together  with 
other  property  purchased  by  him  and  kept  and  used  on 
the  farm  aforesaid,  and  that  he  had  fully  performed  all 
the  conditions  of  the  agreement  bearing  date  of  February 
10,  1883.  It  is  also  alleged  that  prior  to  the  twenty -first 
day  of  February,  1888,  the  plaintiff  had  received  from 
the  defendant  at  five  different  times,  money  amounting  in 
the  aggregate  to  $19,938.44,  which  with  interest  it  was  un- 
derstood should  be  applied  on  the  $23,331  mentioned  in  the 
agreement  executed  on  that  day. 

For  a  second  defense  it  was  alleged  that  defendant  below 
had  paid  taxes  on  the  plaintiff's  real  estate  amounting  to 
$1,092.18  and  on  his  personal  property  amounting  to 
$748.15;  that  he  had  made  valuable  and  lasting  improve- 
ments of  plaintiff's  land  of  the  value  of  $1,000,  and  per- 
formed services  for  him  in  making  loans  and  collecting 
money,  $2,400 ;  in  digging  wells,  building  fences  and  wind- 
mills, etc.,  $3,498;  and  in  managing  the  farm  and  feeding 
and  caring  for  plaintiff's  stock,  $1,500.    He  further  alleges 
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that  he  is  the  head  of  a  family^  owning  neither  town  lots 
nor  lands,  and  claims  his  statutory  exceptions  fix>m  the 
property  in  controversy. 

For  reply  the  plaintiff  admits  the  execution  of  the  agree- 
ment on  the  10th  day  of  February,  1883,  and  alleges  that 
during  the  time  it  was  in  force  he  had  advanced  the  defend- 
ant large  sums  of  money  under  said  agreement,  and  had 
furnished  him  livestock  and  implements,  so  that  on  the  21st 
day  of  February,  1888,  defendant  was  indebted  to  him  in 
a  large  amount,  and  on  that  day  they  had  a  full  and  com- 
plete settlement  of  all  matters  of  account  on  either  side^  at 
which  it  was  found  that  defendant  was  indebted  to  him  in 
the  sum  of  $23,331,  after  deducting  all  credits,  including 
all  of  the  items  set  out  in  the  answer.  He  denies  the  pay- 
ment of  $4,271.35  on  that  day  as  well  as  the  $5,000  by 
check  on  the  bank  of  Scroggin  &  Son,  and  denies  that  there 
had  been  a  settlement  at  any  time  anterior  to  said  date. 
He  further  alleges  that  he  furnished  to  defendant  the 
$8,762.30  mentioned  in  the  agreement  of  Febrtiaiy  10, 
1883,  and  denies  all  other  allegations  of  the  answer. 

The  other  defendants  by  answer  pleaded  their  judgments 
against  McClelland  and  claim  to  recover  under  the  pro- 
visions of  sec.  1  of  the  act  approved  February  19,  1877, 
Comp.  Stats.,  chap.  32,  sec.  26.  The  issues  having  been 
made  up  the  cause  was  referred  by  the  district  court  to 
Hon.  E.  F.  Warren,  with  instructions  to  hear  the  evidence 
and  report  his  findings  of  fact  and  conclusions  of  law  to 
the  court  at  a  succeeding  term  thereof.  Subsequently  the 
report  of  the  referee  was  filed,  in  which  he  found  for  the 
plaintiff  below  against  all  of  the  defendants.  Exceptions 
to  several  of  the  findings  by  the  defendants  having  been 
overruled,  judgment  was  entered  for  the  plaintiff  below 
in  accordance  with  the  recommendation  of  the  referee,  and 
the  case  was  removed  to  this  court  by  petition  in  error. 
The  report  is  too  voluminous  to  set  out  at  length  in  this 
opinion,  while  the  evidence  comprises  five  large  volumes  of 
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printed  matter.  Counsel  for  plaintiffs  in  error,  realizing 
the  difficnltj  ander  which  wd  would  labor  in  examining 
such  a  mass  of  evidence,  have  pointed  out  in  their  brief  the 
parts  thereof  essential  to  an  examination  of  all  questions 
now  at  issue.  We  have  carefully  and  patiently  examined 
the  proofs  in  question  and  are  entirely  satisfied  with  the 
conclusion  of  the  district  court. 

Accompanying  his  report,  the  referee  filed  a  written  opin* 
ion  which  we  find  in  the  record,  in  which  the  questions  in- 
volved are  ably  and  fully  discussed.  Believing  that  the 
profession  of  the  state  is  entitled  to  the  benefit  of  his  labor 
and  learning,  we  copy  it  in  full  below,  accepting  his  con- 
clusion as  the  law  of  the  case: 

"  Leokard  K.  Soboggin, 

Plaintiff, 
▼. 

JOHH   W.  McCliELLAND  ET  AL., 

Defendants. 

<'On  the  21st  day  of  February,  1888,  the  plaintiff  and 
the  defendant,  John  W.  McClelland,  entered  into  a  written 
contract,  which  was  in  renewal  of  one  containing  similar 
provisions  dated  February  10,  1883,  whereby  said  Scrog- 
gin  leased  to  McClelland  a  section  of  land  in  Nuckolls 
county,  Nebraska,  for  a  term  of  years,  with  certain  rente 
reserved;  the  contract  then  proceeds: 

'''Said  Scroggin  agrees  to  loan  to  said  McClelland  the 
following  property  to  be  used  on  said  farm,  to  wit:  (Here 
follows  a  description  of  the  cattle,  horses,  and  stock.)  And 
it  is  further  agreed  that  when  the  said  McClelland  shall 
pay  to  said  Scro^in  the  sum  of  (23,331,  with  the  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum,  together 
with  the  rents  above  specified,  and  all  sums  of  money  that 
said  Scroggin  may  advance  to  or  for  said  McClelland,  with 
the  interest  thereon,  then  all  the  above  described  property 
(chattels)  shall  be  conveyed  to  said  second  party  by  said 
Scroggin,  together  with  the  increase  thereof;   until  such 
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payment  such  property  shall  be  and  remain  the  property 
of  the  said  Scroggin/ 

''Certain  judgment  creditors  of  the  said  McClelland 
levied  upon  the  chattels,  or  some  of  them,  and  I  have 
found,  as  a  matter  of  fact,  that  they  had  no  actual  knowl- 
edge or  notice  of  any  claims  of  the  plaintiff,  and,  while 
the  contract  was  recorded  as  a  chattel  mortgage,  it  had 
annexed  thereto  no  affidavit  so  as  to  make  it  constrnctive 
notice,  if  the  instrument  be  construed  as  one  of  conditional 
sale.  As  between  these  creditors  and  the  plaintiff,  the 
question  to  be  determined  is:  What  is  the  l^al  force  and 
effect  of  said  contract?  Is  it  'a  sale,  contract,  or  lease, 
wherein  the  transfer  of  the  title  or  ownership  of  personal 
property  is  made  to  depend  on  any  condition?'  If  so,  it 
is  void  as  against  such  judgment  creditors,  without  notice, 
t>f  the  vendee  or  lessee  in  the  actual  possession  of  the  diat- 
tels.  (Sea  26,  chap.  32,  Comp.  Stats.)  But  if  it  is  a  mere 
agreement  to  sell,  or  a  bailment,  coupled  with  the  provision 
that  the  bailee  or  promisee  may  have  the  option  of  pur- 
chasing the  chattels,  it  will  not  fall  within  the  provisions 
of  said  section,  and  so  need  not  have  been  recorded,  or 
verified,  as  therein  provided. 

''Before  the  passage  of  the  act  of  1877,  which  is  taken, 
in  the  main,  from  the  Iowa  statutes,  a  sale  upon  condition, 
reserving  the  title  in  the  vendor,  was  held  good  as  against 
purchasers  and  creditors  of  the  vendee  without  notice. 
{Aultman  v.  Mallory,  5  Neb.,  178;  Blunk  v,  Kdlej/j  9 
Id.,  441.)  And  such  is  the  general  rule  in  the  absence  oi 
a  controlling  statute,  and  no  further  authorities  need  be 
oited  to  sustain  the  position.  But  cases  are  found  in 
which,  under  the  guise  of  a  lease,  the  title  to  personal 
property  is  reserved  in  the  vendor  or  lessor.  Familiar 
examples  are  found  in  the  leases  of  sewing-machines  or 
pianos,  cars,  and  agricultural  implements.  Such  contracts 
are  held  to  be  conditional  sales — that  is,  sales  with  a  con- 
dition that  the  title  shall  remain  in  the  vendor  until  the 
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property  is  paid  for.  (Muroh  v.  Wright,  46  111.,  487; 
JUich.  Cent.  B.  Co.  v.  PhUlipSy  60  Id.,  190;  Heryford  v. 
DaviSy  102  U.  S.,  235;  Hervey  v.  Rhode  Island  Locarno^ 
Uve  Works,  95  Id.,  664.)  And  in  all  such  cases,  while 
as  between  the  parties  the  title  does  not  pass,  they  are  held 
to  be  really  sales  upon  condition,  and  so  invalid  as  to  pur- 
chasers and  creditors  without  notice,  under  a  statute  similar 
to  ours. 

"Therefore,  the  first  inquiry  here  is:  Is  there  any  sale 
of  any  kind,  conditional  or  otherwise,  of  the  chattels  by 
Scroggin  to  McClelland?  If  there  was  no  sale,  but  only 
<in  agrefment  for  a  sale,  then  not  only  would  no  title  pass 
to  the  promisee,  but  it  was  unnecessary  to  record  the  in- 
strument for  the  purpose  of  giving  constructive  notice  to 
creditors  and  purchasers.  A  sale  'upon  condition'  invari- 
ably presupposes  a  sale.  The  language  of  the  contract 
ander  consideration  is,  that  on  payment  of  a  stated 
amount  by  McClelland,  Scroggin  will  convey  the  chattels 
to  him.  Here  there  is  no  sale,  since  McClelland  does  not 
agree  to  purchase,  and  the  minds  of  the  parties  have  not 
met  upon  any  such  proposition ;  he  does  not  agree  to  pay 
any  amount  whatever  for  the  chattels;  the  essential  ele- 
ments, or  some  of  them,  of  a  sale,  are  wanting.  'To 
constitute  a  valid  sale,  there  must  be  a  concurrence  of  the 
following  elements,  viz:  (1st)  Parties  competent  to  con- 
tract; (2d)  Mutual  assent;  (3d)  A  thing,  the  absolute  or 
general  property  in  which  is  transferred  from  the  seller  to 
the  buyer;  and  (4th)  A  price  in  money  paid  or  promised.' 
(Benjamin,  Sales,  sec.  1.)  Here,  at  most,  there  are  but 
the  first  two  requisites  of  a  sale.  In  every  conditional 
sale,  or  sale  upon  condition,  the  vendor  can  waive  the  con- 
dition and  sue  for  the  purchase  price;  this  is  one  criterion. 
Here  McClelland  had  agreed  to  nothing ;  he  had  merely  an 
option  of  purchase — an  agreement  to  sell  upon  compliance 
with  certain  conditions,  and  it  is  not  claimed  that  those 
conditions  have  been  complied  with.  Scroggin  could  not 
38 
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sue  for  the  purchase  price  on  the  contract,  and  herein  the 
case  at  bar  differs  from  the  sewing  macliine,  piano,  and 
other  like  cases;  in  those  the  vendee  has  agreed  to  paj  the 
'rents'  reserved,  and  it  is  provided  that  on  payment  of  the 
last  installment  the  chattel  is  to  be  the  property  of  the 
lessee,  or  that  the  vendor  will  then  execute  a  bill  of  sale 
therefor.  In  case  of  the  loss  of  these  chattels  by  an  epi- 
demic upon  whom  would  the  loss  have  fallen?  Upon 
Scroggin  or  upon  McClelland?  Clearly  upon  the  plaintiff^ 
since  there  was  no  sale. 

''Sea  26  of  chap.  32,  Com  p.  Stats.,  is  similar  to  the  pro- 
visions of  sec.  1922  of  the  Iowa  Code,  and  was  taken 
therefrom.  The  judicial  construction  given  to  the  section 
by  the  supreme  court  of  Iowa  was  also  adopted  by  the  leg- 
islature of  Nebraska  in  enacting  it.  (Campbell  v.  QuinKn, 
3  Scam.  [111.],  288;  MaHin  v.  Judd,  81  UL,  488;  Hopkins, 
V.  Medley,  97  Id.,  404.) 

"In  Budlong  v.  OaUreU,  64  Iowa,  235,  Cottrell  ordered 
from  Budlong  nineteen  harrows,  thirty  cultivators,  and 
other  property,  all  with  the  prices  carried  out,  and  the 
contract  contained  a  stipulation  to  pay  the  price  in  these 
words:  'We  agree  to  settle  for  all  goods  herewith  and 
subsequently  ordered  by  giving  our  notes.  The  title, 
ownership,  and  right  of  possession  shall  be  and  remain  in 
Budlong  until  settled  for  as  provided  in  this  contract' 
Cottrell  mortgaged  the  goods  before  a  settlement,  and  the 
question  was  as  between  the  'owners'  and  such  mortgagees, 
there  being  no  record  of  the  contract  under  sec.  1922  of 
the  Iowa  Code.  The  court  says:  'The  tiieory  of  the  con- 
tract is  tliat  it  was  to  be  fully  executed  by  both  parties  at 
Buhstantially  the  same  time,  and  that  until  fully  executed 
neither  the  title  to  the  property  nor  any  right  or  interest 
therein  should  pass/  And  the  court  held  it  to  be  neither  'a 
sale,  contract,  or  lease'  within  the  meaning  of  said  sec  1922. 
(See  also  Coiton  v.  Wise,  7  Brad.  [111.  App.],  395;  Hurd  v. 
Wyman,  100  Mass.,  199  ;Emet'son  v.  Fisk,  6  Greenl.  [Me.], 
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200;  Weir  Plow  Co.  v.  Porter y  82  Mo.,  23;  Mowbray  v. 
Cody,  40  la.,  604.) 

" In  Austin  v.  Dye^  46  N.  Y.,  600,  the  court  says:  ' It  is 
wdl  established  that  neither  an  ordinary  bailee  of  property 
nor  any  one  having  possession  under  an  executory  agree- 
ment to  purchase  can  give  title  thereto  to  a  purchaser, 
although  the  latter  ^cts  in  good  faith  yid  parts  with  value 
without  knowledge  or  notice  of  the  want  of  title  of  his 
vendor,  or  that  third  parties  have  claims  upon  the  prop- 
erty.' And  in  Corner  v.  Cunningham,  77  N.  Y.,  398,  the 
court  reviews  the  cases  and  draws  the  distinction  made  in 
the  case  at  bar. 

^  Chamberlain  v.  Smithy  44  Pa.  St,  431,  was  a  case  where 
one  McWharter  took  from  Benson  chattels  under  the  fol- 
lowing contract :  '  Received  of  John  Benson  one  pair  of 
three-year-old  past  stags  to  keep  and  work  for  the  term  of 
one  year;  said  cattle  to  be  returned  in  one  year.  But  said 
McWharter  has  the  privilege,  by  paying  $40  and  legal 
interest  at  the  expiration  of  the  year,  to  keep  said  cattle.' 
Held,  a  bailment  and  not  a  conditional  sale.  To  the  same 
effect,  Becker  v.  Smith,  59  Pa.  St.,  469 ;  Middleton  v.  Stone, 
111  Id.,  596. 

"In  Hart  t.  Carpenter,  24  Conn.,  426,  C.  put  one  Beebee 
in  possession  of  a  cow  under  the  following  contract :  '  Beebee 
to  keep  and  fodder,  paying  himself  therefor  out  of  the 
milk  and  butter,  and  if  at  any  time  within  four  months, 
or  at  the  expiration  of  four  months,  said  B.  should  pay  for 
said  cow  $35,  then,  on  payment,  the  title  of  said  cow  shall 
vest  in  said  B.,  but  if  within  said  time  he  shall  not  pay 
said  amount,'  the  cow  was  to  be  returned.  Held,  a  mere 
letting  of  the  cow,  with  the  privilege  of  purchase  by  pay- 
ing the  stipulated  price,  and  not  a  sale  either  absolute  or 
conditional.  And  the  purchaser  Hart,  without  notice  of 
Carpenter's  rights,  obtained  no  title  to  the  cow.  •In  this 
case  it  will  be  noticed  that  Beebee  promised  to  pay  nothing ; 
he  did  not  agree  to  purchase;  he  could  not  have  been  sued 
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for  the  contract  price;  and  therein  it  is  analogous  to  the 
case  at  bar. 

''  In  Liekbarrow  v.  Mason^  Smith's  Lead.  Cas.,  vol.  I, 
pt.  II,  p.  1227,  it  is  said:  'There  is  more  plausibility 
than  force  in  the  argument  that  a  man  who  enables  an- 
other to  establish  a  false  credit  by  intrusting  him  with 
the  possession  of  go^s  should  bear  the  loss  if  third  parties 
are  deceived.  Personal  property  would  be  comparatively 
valueless  to  the  owner  if  he  could  not  suffer  it  to  go  out  of 
his  keeping  into  that  of  a  bailee  or  agent  without  enabling 
the  latter  to  pass  the  title  by  a  fraudulent  sale.' 

''In  cases  cited  by  counsel  for  creditors  to  show  the 
transaction  in  the  case  at  bar  to  be  a  conditional  sale,  there 
is  always  a  promise  by  the  vendee  or  promise  to  pay  for  the 
chattels  or  goods  delivered ;  and  in  such  cases,  no  matter 
under  what  form  the  transaction  is  disguised,  it  is  held  to 
be  a  conditional  sale,  and  not  a  bailment  (See  £ryafU  v, 
OroBby,  36  Me.,  662;  Plummer  v.  Shirley^  16  Ind.,  380; 
Rowan  v.  Union  Arms  Cb.,  36  Vt,  129.) 

''In  Miles  v.  EdsaU,  14  Pae.  Rep.  [Mont.],  701,  Edsall 
leased  to  Murphy  cattle  at  a  certain  rent,  with  the  under- 
standing that  the  tenant  might  purchase  at  any  time  during 
the  hiring,  at  a  certain  price,  by  paying  the  difference  be- 
tween the  rent  paid  and  such  price,  the  title  meanwhile 
remaining  in  the  lessor;  it  was  held  that  the  transaction 
was  valid  as  lease  with  the  privilege  of  purchase,  and  the 
chattels  were  not  liable  for  the  debts  of  the  lessee. 

"The  supreme  court  of  the  United  States,  in  the  recent 
case  of  Harkness  v.  Russell,  118  U.  S.,  663,  have  considered 
this  question,  only  that  the  facts  in  that  case  were  more 
favoral>le  to  the  creditors  than  in  the  one  at  bar.  There 
Russell  delivered  to  Pliclan  &  Ferguson  certain  boilers 
and  engines,  upon  the  express  condition  that  the  title 
should*  remain  in  the  vendors  until  payment.  Russell 
took  the  vendees'  notes  for  the  price ;  some  of  the  notes 
had  been  paid;  Phelan  &  Ferguson  sold  the  machinery  to 
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a  third  party.  The  case  arose  under  the  statutes  of  Idaho, 
which  contain  a  provision  with  regard  to  the  affidavit 
required  to  be  filed  similar  to  ours.  In  a  long  and  well 
considered  opinion  the  court,  by  Bradley,  J.,  says,  the  first 
question  to  be  decided  is  'whether  the  transaction  was  a 
conditional  sale  or  a  mortgage;  that  is,  whether  it  was  a 
mere  agreement  to  sell  upon  a  condition  to  be  performed^ 
or  an  absolute  sale,  with  a  reservation  of  a  lien  or  mort- 
gage to  secure  the  purchase  money.'  If  the  latter,  it 
was  conceded  to  be  void  as  against  third  parties  because 
not  verified  by  affidavit,  and  not  recorded  as  required  by 
the  laws  of  Idaho.  The  court  held  it  to  be  an  agreement 
for  a  conditional  sale,  and  in  conclusion  says :  'It  is  only 
necessary  to  add,  that  there  is  nothing,  either  in  the  stat- 
ute or  adjudged  law  of  Idaho,  to  prevent,  in  this  case,  the 
operation  of  the  general  rule,  which  we  r^ard  as  estab- 
lished  by  overwhelming  authority,  namely,  that,  in  the 
absence  of  fraud,  an  agreement  for  a  conditional  sale  is 
good  and  valid,  as  well  against  third  persons  as  against  the 
parties  to  the  transaction;  and  the  further  rule  that  a 
bailee  of  personal  property  cannot  convey  the  title,  or  sub- 
ject it  to  execution  for  his  own  debts,  until  the  condition 
on  which  the  agreement  to  sell  was  made  has  been  pei^ 
formed.' 

''If  these  views  are  correct,  it  follows  that  the  judgment 
creditors  of  John  W.  McClelland  acquired  nothing  by  the 
levy  of  their  executions  upon  the  chattels  in  the  possession 
of  the  defendant  McClelland,  and  that,  as  against  them, 
the  plaintifi^  must  recover. 

"  In  this  discussion  I  have  treated  the  instrument  as  in 
no  sense  a  mortgage  taken  by  Scroggin  to  secure  a  debt. 
It  is  true  that  the  contract  sjieaks  of  the  'debt'  and  the 
'  indebtedness '  owing  by  McClelland  to  Scroggin,  and  pro- 
vides that  in  case  any  of  the  cattle  are  sold  with  the  plaint- 
iff's consent,  the  proceeds  shall  be  applied  '  upon  the  above 
indebtedness,'  yst  I  do  not  consider  such  carelessness  and  in- 
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artistic  expressions  as  controlling,  or  as  overruling  the  plain 
import  of  the  language  used  elsewhere.  But,  if  it  were 
the  fact  that  the  relation  of  debtor  and  creditor  existed 
under  the  contract,  and  if  the  contract  is  to  be  construed 
as"  a  mortgage  given  to  secure  the  same,  the  judgment  cred- 
itors will  be  in  no  better  position,  since  the  contract  was 
recorded  as  a  chattel  mortgage  in  Nuckolls  county,  and, 
therefore,  was  constructive  notice  to  all  persons.  Bat  the 
creditors  themselves  strenuously  insist  that  the  instrument 
must  be  construed  as  one  of  conditional  sale,  and  not  a 
mortgage. 

'^'the  only  question  of  fact  worthy  to  be  considered 
here  is  that  relating  to  the  alleged  application  of  the  $20,- 
000,  deposited  in  the  bank  of  Scroggiu  &  Son,  at  Mt.  Pu« 
laski.  111.,  by  the  defendant  John  W.  McClelland.  The 
plaintiff  claims,  and  so  testifies,  that  all  those  moneys  were 
applied  to  the  payment  of  the  notes  and  drafts  given  by 
the  defendant;  McClelland  swears  that  not  one  dollar  of  that 
sum  was  so  applied,  but  further,  that  it  was  agreed  between 
himself  and  the  plaintiff,  on  February  21,  1888,  that  that 
sum  stood  to  McClelland's  credit  on  the  books  of  the  bank, 
and  was  to  be  credited,  with  other  items,  upon  the  $23,331 
mentioned  in  the  contract,  whenever  they  should  have  a 
final  settlement  at  the  end  of  two  years.  To  determine 
this  question  I  have  gone  into  the  accounting  between  the 
parties  since  the  date  of  the  first  contract  in  1883;  I  have 
charged  McClelland  with  all  sums  of  money  he  admits 
having  received  from  Scroggin,  or  that  the  proo&  show 
that  he  did  receive.  He  admits  that  on  February  21, 1888, 
the  plaintiff  surrendered  to  him  unpaid  notes  and  drafts 
amounting,  with  interest,  to  the  sum  of  $21,016.73.  A 
large  number  of  similar  notes  and .  drafts  had  been  paid 
and  taken  up  by  McClelland  before  that  time,  but  there  is 
no  evidence  as  to  the  time  when  they  were  so  paid,  nor 
when  the  moneys  on  de{>osit  were  applied  thereto,  if  they 
were  so  applied.    I  have,  therefore,  charged  McClelland  in- 
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terest  on  all  those  notes  and  drafts  to  an  arbitrary  dat< 
the  date  of  the  last  settlement,  February  21,1 888 — and 
have  allowed  interest  on  the  deposits  to  the  same  date; 
this  method  does  injustice  to  neither.  And  the  figures 
show  that  prior  to  that  date  McClelland  was  properly 
ohargeable  with  notes  and  drafts,  including  interest,  to  the 
amount  of  $28,501.96;  and  that  he  had  paid  about  $29,- 
500.  How  was  this  large  sum  of  money  paid?  McClel- 
land atttempts  to  show  two  cash  payments,  one  of  $2,500, 
made  to  Scroggin  in  Kansas,  and  another  of  $4,271.35, 
made  at  the  date  of  settlement,  February  21,  1888.  The 
plaintiff  swears  positively  that  no  such  cash  payments  were 
ever  made  to  him;  while  McClelland  is  corroborated  as  to 
the  first  transaction  by  his  brother  George,  and  as  to  the 
latter  by  his  wife,  his  brother-in-law,  and  his  young  son.  * 
^'It  will  perhaps  be  sufiScient  to  say  that  the  court  could 
not,  and  cannot,  accept  as  conclusive  the  evidence  of  these 
payments,  contradicted  as  they  are  by  the  circumstances 
snrronnding  the  transactions.  Men  do  not  do  business  in 
that  way.  It  is  incredible  that  McClelland  should  have 
had  in  his  possession  large  sums  of  money,  of  cash, 
amounting  to  thousands  of  dollars,  and  at  the  same  time 
be  so  hard  pressed  for  cash  that  he  could  not  and  did  not 
pay  his  hired  hands  their  wages,  but  gave  his  notes  at  ten 
per  cent  interest  therefor,  and  should  suffer  his  i)ank  ao- 
<x>unt  to  be  overdrawn  for  small  amounts  for  weeks  at  a 
time  with  the  consequent  loss  of  credit.  He  at  the  same 
time  was  borrowing  large  sums  of  money  of  Scroggin  and 
paying  ten  per  cent  interest  on  the  loans.  And  when 
pressed  to  explain  his  possession  and  acquisition  of  such 
large  sums  of  money,  and  how  he  came  to  receive  it  to  put 
into  a  satchel,  which  resembled  the  widow's  cruse  of  oil, 
he  refuses  absolutely  to  answer,  refuses  to  explain  the 
source  of  his  income,  refuses  to  tell  from  whom  it  was  de- 
rived, shielding  himself  from  answering  behind  the  pro- 
visions of  the  statute  which  protect  a  witness  from  testify- 


652  NEBRASKA  REPORTS.         [Vol.  35 


MoClelluMl  ▼.  Scroggin. 


iDg  when  his  answers  may  subject  him  to  a  crimiDal 
prosecution,  or  tend  to  expose  him  to  public  infamy  and 
ignominy.  The  court  is  asked  to  believe  that  the  defend- 
ant did  business  as  no  other  man  ever  did  business  before 
under  similar  circumstances.  The  court  is  the  keeper  of 
no  man's  conscience,  and  unless  bound  by  the  evidence  of 
four  witnesses  as  against  one,  and  all  unimpeached,  must 
reject  the  testimony  as  too  improbable  for  belief.  A  boat 
is  missing  from  its  moorings  on  the  Missouri  river;  it  is 
found  six  miles  above  on  a  sand  bar  upon  the  premises 
and  under  the  control  of  an  individual  who,  when  called 
upon  to  account  for  the  possession  of  the  boat,  brings  ii»to- 
oourt  a  half  dozen  unimpeached  witnesses,  who  testify  that 
they  saw  the  boat  floating  up  tlie  stream  without  other 
motive  power  than  that  afforded  by  the  current  itself.  Is 
the  court  bound  to  accept  the  testimony  as  true,  even  if 
uncontradicted?  I  doubt  it.  (Eltoood  v.  Western  Union 
Tel.  Co.,  46  N.  Y.,  649;  KoeMer  v.  Adler,  78  Id.,  291.) 
The  story  of  these  cash  payments,  taken  in  the  light  of 
the  surrounding  circumstances,  is  as  improbable,  if  not 
impossible,  as  would  be  the  floating  of  boats  up  the  cur- 
rent of  the  Missouri  river  by  force  of  the  current  alone. 
The  mind  rejects  it  as  untrue. 

'^  Throwing  those  two  items  out  of  the  account,  there- 
fore, and  giving  to  McClelland  credit  for  all  sums  he  has 
proved  he  paid  to  Scroggin,  and  we  find  that  he  has  paid 
about  $29,500;  that  is,  very  nearly  the  amount  of  the  de- 
posits and  interest,  and  the  (6,000  of  drafts  and  interests 
The  slight  difference  between  this  sum  and  amount  with 
which  he  is  properly  chargeable  is  easily  accounted  for  by 
the  allowance  of  interest,  or  mistake  in  computation,  and 
the  coincidence  is  startling.  He  had  owed  about  |28,500, 
and  he  had  paid  about  $29,500,  if  we  include  in  such  pay- 
ments the  moneys  deposited  in  the  bank  at  Mt.  Pulaski. 
If  these  moneys  are  deducted,  if  they  still  stand  to  his 
credit,  how  has  he  shown  payment  of  the  notes  and  drafts? 
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''Let  OS  tabulate  the  figures: 

«•  John  W.  McClelland, 

'^^In  account  with  Leonard  K.  Soroggiu. 

Dr, 

To  notes  surrendered  Feb.  21, 1888 $21,016  73 

notes  paid  prior  to  Feb.  21,  1888 .'...••  28,501  96 

rent  of  'home  farm'  for  1886  and  1887...  1,000  00 
products  of  other  farms  for  1886  and  1887,  2,316  27 
amount  due  on  contract  of  1883 13,170  07 

Total  indebtedness 166,003  03 

Cr. 

By  deposits  and  interest $22,321  17 

real  estate  taxes  paid 1,279  13 

improvements  '  home  farm'...  3,498  00 

improvements  other  farms 1,000  00 

drafts  and  interest ,..  7,231  94 

check  of  Feb.  21,  1888 6,000  00 

services  rendered 2,500  00 

42,830  24 

Balance  due  Scroggin $23,172  79' 

''The  closeness  of  these  figures  to  the  amount  stated  in 
the  contract  of  February  21,  1888,  is  another  of  the  sig- 
nificant coincidences  of  this  startling  case.  They  agree  to 
within  $160,  and  that  difierence  easily  explainable  as  an 
honest  mistake,  error  in  computing  or  otherwise,  and 
would  have  justified  the  referee  in  finding  as  a  fact  in  this 
case,  that  on  the  21st  day  of  February,  1888,  the  parties 
did  have  a  settlement  and  accounting  and  the  balance  of 
$23,331  was  found  due  to  the  plaintifi^,as  he  alleges.  Here 
is  further  confirmation  of  the  fact  that  the  moneys  in  bank 
at  Mt.  Pulaski  were  in  truth  applied  to  the  payment  of  the 
notes  and  drafts  of  McClelland.  McClelland  has  shown 
no  sources  from  which  he  could  have  paid  them,  outside  of 


^   Ml 
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the  deposits.  But  there  is  one  other,  and  a  oonclosive  rea- 
son why  it  must  be  so:  the  written  contract  between  Uie 
parties  provided  that  the  proceeds  of  all  sales  should  be  so 
applied.  It  was  ample  authority  to  Scroggin,  without  a 
special  transfer  thereof  on  the  books  of  the  bank,  to  so  ap- 
ply them. 

**  To  have  found  as  a  fact  that  sach  settlement,  accoanting, 
and  balance  due  were  had  and  found  on  said  date  as  a  ftot 
herein,  would  have  saved  the  referee  a  vast  amount  of  la- 
bor and  comparison  of  figures,  but  would  have  been  con- 
vincing, nor  satisfactory,  to  neither  of  the  parties  to  the 
action;  while  the  tabulating  of  the  figures  and  the  state- 
ment of  the  accounts  from  the  commencement  of  their 
dealings  give  almost  a  mathematical  demonstration  that 
we  have  arrived  at  a  correct  conclusion  in  the  case. 
^'Respectfully  submitted* 

"  E.  F.  Wabben,  Beferee.^ 

There  being  no  error  apparent  of  record  the  judgment 

should  be 

Affibmed, 

The  other  judges  concur. 


^W         Milwaukee  &  Wyoming  Investment  Compakt  v. 
49  '^  Addison  B.  Johnston  et  au 

50    465 

S2      14  ,  , 

52    409{  [FiLKD  OCTOBSB  26,  1893.] 

1.  Principal  and  Agent:  Agent's  Authobitt:  Ubaob:  Lim- 
TATioNS.  Where  a  principal  empoweis  an  agent  to  tianiaet 
bntineee  with  respect  to  which  there  ia  a  well  defined  and  pab- 
lidy  known  usage,  the  preenmption  is,  in  the  abaenoe  of  fiicts  in- 
dicating a  different  intents,  that  each  aathoritj  was  conferred  in 
contemplation  of  such  usage,  and  persons  dealing  with  saefa 
agent  in  good  faith  will  not  be  bonnd  bj  limitationa  apoa  saeh 
nsaal  aothoritj. 
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2.  — : :  .    But  such  usage,  to  bind  «  principal  ^mnat 

baTe  existed  for  each  a  time,  and  become  so  widely  and  gener- 
ally known,  as  to  warrant  tbe  presumption  that  he  had  it  in  Tiew 
ml  the  time  of  the  appointment  of  the  agent 

3.  : :  :  Rule  Applied.    The  M.  A  W.  I.  Co.,  a 

Wiacooain  corporation  owning  a  cattle  ranch  in  Wyoming,  ap- 
pointed one  A.  its  agent  in  Wyoming  with  limited  power,  ris., 
to  hire  and  pay  for  the  necessary  help,  and  pay  the  current  ex- 
penses with  money  remitted  on  his  statement,  and  to  care  for 
and  round  up  the  cattle  and  ship  them  when  fit  for  market  to 
Chicago  iu  care  of  a  particular  commission  house.  In  an  action 
of  repleTin  by  the  company  aforesaid  against  J.  ft  R.,  to  recover 
cattle  claimed  by  the  latter  to  hare  been  purchased  from  A.  oa 
the  ranch  aibresaid,  hdd,  error  to  receire  evidence  on  the  part 
of  tbe  defendants  to  prove  that,  at  the  time  they  purchased  the 
cattle  from  A.,  it  was  the  custom  or  usage  of  managers  ot  cattle 
companies  doing  business  in  Wyoming  to  sell  the  cattle  irom  tbe 
ranches  of  such  companies,  in  the  absence  of  any  eyidence  that 
the  plaintiff  company  had  knowledge  of  such  usage. 

Error  to  the  district  court  for  Merrick  county.  Tried 
below  before  Marshall^  J. 

Otorge  H.  NoyeSj  and  /.  W.  Sparks,  for  plaintiff  in 
error: 

Where  authority  is  conferred  by  an  express  agreement 
the  extent  thereof  must  be  ascertained  from  the  agreement 
or  instrument  itself,  and  cannot  be  enlarged,  modified^  or 
controlled  by  evidence  of  implied  autliority  at  variance 
with  that  which  was  given  expressly.  (Story^  Agency,  sec 
76;  Schooner  Reeaide,  2  Sumner  [U.  S.],  567;  Dickinson 
r.  Qay,  7  Allen  [Mass.],  29;  1  Greenleaf,  Ev.,  sec  292, 
293 ;  Mechem,  Agency,  sec.  274 ;  Hopper  v.  Sage,  1 1 2  N.  Y., 
630.)  Usage  caunot  enlarge  or  vary  the  authority  or  char- 
acter of  an  agent,  where  such  powers  or  authority  have 
been  conferred  by  express  contract,  or  by  instrument  in 
writing.  {Robinson  v.  Mollett,JM  R.  7,  H.  L.  [Eng.],  802; 
Higgins  v.  Moore,  34  N.  Y.*,  417;  Hibbard  v.  Peek,  75 
Wis.,  619;   Lamb  v.  Henderson,  63  Mich.,  302;  Story, 
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Agcncjr,  sec.  76;  Assurance  8oc.  v.  Ins,  Cb.,  84  Va.,  116; 
Hermann  v.  Ins.  Co.,  100  N.  Y.,  411;  2  Parsons,  CJon- 
tractSy  646;  Graves  v.  Horton^^SS  Minn.,  66;  Lucie  o. 
Yoakuniy  25  Neb.,  427;  WanUss  v.  McCkmdless,  38  Lu, 
24 ;  Bradley  v.  Wheeler,  44  N.  Y.,  503.)  Plaintiff  must  be 
shown  to  have  knowledge  of  custom  before  it  can  be  boond 
by  it.  (Mechem,  Agency,  sec.  262;  Walls  v.  Bailey,  49 
N.  Y.,  464;  Barnard  v.  Kellogg,  10  Wall.  [U.  S.],  383; 
Hopper  V.  Sage,  112  N.  Y.,  530;  Pickert  v.  Marion,  68 
Wis.,  465;  Power  v.  Kane,  6  Id.,  268;  Hall  v.  Starrs,  7 
Id.,  277.)  Every  person  who  contracts  with  the  officers  or 
agents  of  a  corporation  must  at  his  peril  take  notice  of  the 
limits  of  their  powers.  ( Wheeler  v.  Plattsmouth,  7  Neb., 
270,  279;  Gravi  v.  Slrutzel,  53  la.,  712,  716;  N.  Y.  L  M. 
r.  Negaunee  Bank,  39  Mich.,  644.)  Representations  by 
agent  cannot  establish  fact  of  agency.  {Bond  v.  i2.  Co,,  62 
Mich.,  643;  Delta  iMmber  Co.  t>.  WiUiams,  73  Id.,  86.) 
Agent  had  no  implied  authority  to  sell.  To  anthorize  an 
inference  of  authority  where  none  is  expressly  conferred,  it 
must  be  practically  indispensable  to  the  execution  of  the 
duties  really  delegated.  {Bickford  v.  Menier,  107  N.  Y., 
490;  Dodge  v.  McDonnell,  14  Wis.,  553*;  CoqtiillarJPs 
AdmW  V.  French,  19  Ind.,  274;  Billings  v.  Morrow,  7  Cal., 
171;  Hodge  v.  Combs,  1  Black  [U.  8.],  192.) 

John  L.  Webster,  contra,  cited :  Spangler  v.  Butterfidd,  6 
Col.,  356;  Sacalaris  v.  E.  &  P.  Cb.,  18  Nev.,  155;  Adams 
M.  Co.  V.  Senter,  26  Mich.,  73;  Grafins  v.  Land  Co.,  3 
Phila.,  447;  Lee  v.  Pitts  C.  M.  Co.,  56  How.  Pr.  [N.  Y.], 
376;  Griswold  v.  Gebbie,  126  Pa.  St,  353;  Ruggles  e. 
American  Cent.  Ins.  Co.,  114  N.  Y.,  415;  McKiemanv. 
Lenzen,  56  Cal.,  61 ;  Antoine  v.  Smith,  40  La.  Ann.,  560; 
Brooks  V.  Martm,  2  Wall.  [U.  8.],  70;  Niemeyer  v.  WrigU, 
75  Va.,  239;  PraU  v.  Short,  79  N.  Y.,437;  Prince  p. 
Cliurch,  20  Mo.  App.,  332;  Bowditch  v.  Ins.  Co.,  141 
Mass.,  292;  Lamed  v.  Andrews,  106  Mass.,  435;  DeMers 
V.  Daniels,  39  Minn.,  158. 


You  36]      8EPTEMBEB  TERM,  1892.  667 

Milwaukee  A  Wjomlng  Inv.  Oow  v.  JohxurtoD. 

A.  JEwing,  also,  for  defendants  in  error. 

Post,  J. 

This  was  an  action  of  replevin  commenced  by  the 
plaintiff  in  error,  a  corporation  organized  under  the  laws 
of  the  state  of  Wisconsin,  to  recover  the  possession  of  250 
head  of  cattle.  The  plaintiff  is  organized  for  the  purpose 
of  acquiring  land  in  Wyoming  and  raising  and  selling 
cattle  therefrom.  Its  capital  stock  is  $500,000,  and  its 
business  is  managed  by  a  board  of  directors.  It  owns  and 
carries  on  a  ranch  with  a  large  number  of  cattle  in  Wyo- 
ming. By  its  by-laws,  all  deeds,  contracts,  and  other  in- 
struments in  writing  to  which  the  company  may  be  a 
party,  are  required  to  be  signed  by  its  president  and  secre- 
tary, which  latter  officer  is  to  affix  the  seal  thereto.  The 
president  is  invested  with  the  general  care  and  supervision 
of  the  affairs  and  property  of  the  company.  It  is  the 
duty  of  the  treasurer  to  receive  and  pay  all  moneys,  and 
he  is  custodian  of  contracts  and  other  papers  belonging  to 
the  company.  The  by-laws  provide  that  there  may  be  ap- 
pointed, by  the  board  of  directors  or  executive  committee, 
a  manager  and  subordinate  officers  and  agents,  and  further 
that  the  manager  shall  reside  and  keep  his  office  in  the 
territory  of  Wyoming,  and  shall  have  the  charge  and 
management,  subject  to  the  orders  of  the  directors,  of  all 
the  affairs  and  property  of  the  company.  He  may  ap- 
point employes  and  agents  necessary  to  protect  and  take 
care  of  the  property  and  interests  of  the  company,  and 
fix  their  salaries  subject  to  the  approval  of  the  board  or 
the  executive  committee.  He  is  prohibited  from  con- 
tracting any  debt  or  entering  into  any  contract  involving 
an  expenditure  of  more  than  $500,  unless  specially  author- 
ized by  the  directors  or  executive  committee.  The  office 
of  the  company  is  to  be  in  Milwaukee  as  well  as  those  of 
the  secretary  and  treasurer. 
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The  testimony  on  behalf  of  the  plaintiff  was,  in  sub- 
stance, that  Gleorge  Mitchell,  a  stockholder,  director,  and 
vice  president  of  the  company,  managed  its  affairs  in 
Wyoming  down  to  the  fall  of  1887,  when  one  Chad- 
wick  acted  in  that  capacity  until  the  fall  of  1888,  but 
neither  had  authority  to  sell  the  cattle,  but  shipped  them 
as  directed,  to  the  commission  house  of  Qeo.  Adams  & 
Burke,  Chicago,  to  sell  and  remit  the  proceeds  to  the 
treasurer  at  Milwaukee.  At  a  meeting  of  the  board  of 
directors  of  the  plaiutiff,  held  in  Milwaukee,  July  7, 1887, 
the  president  was  instructed  to  make  such  changes  in  the 
management  of  the  ranch  as  might  in  his  judgment  be 
necessary  for  its  more  economical  management,  and  that, 
in  pursuance  of  such  instructions,  in  November,  1888,  he 
employed  one  Thomas  R.  Adams  to  perform  certain  speci- 
fied duties  on  the  ranch,  instructing  him  to  purdiase  sup- 
plies therefor,  hire  the  men,  and  send  in  the  accounts 
monthly  to  the  treasurer  at  Milwaukee,  who  would  remit 
the  money  for  the  payment  thereof;  to  gather  the  cattle  on 
the  round  up  and  ship  them  to  George  Adams  &  Burke, 
Chicago.  Adams  was  given  no  authority  to  ship  cattle 
elsewhere,  nor  was  he  authorized  to  sell  or  dispose  of  the 
cattle  at  any  time  or  in  any  way  or  place.  He  had  spedfic 
instructions  from  the  officers  of  the  plaintiff  company  not 
to  sell  any  cattle  from  the  ranch.  These  instructions  were 
verbal,  given  him  at  the  time  of  his  employment  and  never 
modified  thereafter.  In  addition  to  the  above  terms  of 
hiring,  there  was  no  official  or  corporate  action  appointing 
Adams  as  manager,  and  no  record  in  the  minutes  of  the 
company  of  his  employment.  He  had  instructions  in  writ- 
ing from  the  president  ot  the  company  on  or  about  the  20th 
of  July,  1888,  to  consign  about  300  four-year-old  steers 
and  400  three-year-old  steers  to  George  Adams  &  Burke, 
billing  them  by  the  way  of  Omaha  to  Chicago  to  be  sold 
at  one  or  the  other  of  such  places  by  such  commission 
house.     It  also  appears  undisputed   by  the  record  that 
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Adams  had  never  sold  any  cattle  prior  to  the  time  in  ques- 
tion. It  also  appears  to  be  undisputed  that  he  had  never 
sold  anything  from  the  ranch  except  some  old  fence  wire, 
and  exchanged  with  a  neighboring  ranch  a  part  of  a  cow 
killed  for  beef,  but  such  facts  are  unknown  to  plaintiff,  or 
any  of  its  officers  or  directors  prior  to  the  time  of  the 
institution  of  tliis  suit. 

The  testimony  on  behalf  of  the  defendants  shows  that 
in  October,  1899,  said  Adams,  through  one  T.  D.  Perrine, 
a  cattle  salesman  of  Omaha,  n^otiated  a  sale  of  250  head 
of  three  and  four  year  steers  from  the  plaintiff's  ranch  to 
the  defendants,  at  $22  per  head ;  that  the  defendants  were  in 
Wyoming  at  the  time  of  such  transfer,  and  having  been 
infcArmed  by  Perrine  of  Adams'  offer,  directed  the  latter  to 
look  the  cattle  over  and  select  260  head  from  them  and  take 
charge  of  their  shipment  to  Central  City,  Nebraska*  Rush 
wrote  out  a  clieck  for  $1,000  on  a  bank  of  Pittsburg,  Penn- 
sylvania, payable  to  Thomas  Adams,  which  he  gave  to 
Perrine  to  be  delivered  to  Adams  as  part  payment  for  the 
cattle.  The  testimony  is,  that  he  made  the  check  payable 
td  Adams  instead  of  to  the  company  or  its  treasurer,  or 
other  of  its  officials,  because  at  the  time  he  could  not  think 
of  the  name  of  the  company.  A  day  or  two  after  the  de- 
livery of  the  first  check.  Rush  gave  Perrine  another  check 
for  $4,000,  payable  t6  Adams  on  a  bank  in  Chicago,  and 
authorized  Adams  to  draw  for  the  balance.  Perrine  de- 
posited, in  a  bank  at  Cheyenne,  Rush's  check  for  $1,000, 
November  1,  1889;  the  check  for  $4,000,  November  11, 
1889,  and  a  check  for  $480,  on  the  14th  of  November, 
1889.  This  money  was  all  checked  out  by  Adams  for  his 
own  use.  This  transaction  with  Adams  was  the  first  one 
that  was  ever  had  with  him,  either  by  Perrine  or  the  de- 
fendants. Nor  had  either  Perrine  or  the  defendants  ever 
before  dealt  with  the  plaintiff  or  any  of  its  officers  or  em- 
ployes, nor  was  it  shown  that  either  of  the  defendants  had 
ever  heard  of  a  similar  transaction  by  Adams.     Soon  after 
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this  transaction  Adams  left  the  ranch  and  ran  off  to  Canada, 
It  appears  that  no  bill  of  sale  or  other  instrument,  in 
writing,  was  delivered  by  Adams  or  received  by  the  de- 
fendants for  the  cattle,  and  that  no  writing  of  any  kind 
passed  between  them  in  the  n^otiations  for,  or  the  con- 
summation of,  the  transfer  and  delivery  of  the  cattle.  The 
defendants,  over  the  objections  of  the  plaintiff,  were  per- 
mitted at  the  trial  to  show  that  there  existed  in  the  terri- 
tory of  Wyoming,  at  the  time  in  question,  a  custom  or 
usage  for  the  manager  or  general  manager  of  cattle  ranches 
or  cattle  companies  doing  business  in  that  territory  .to  sell 
the  cattle  from  the  ranches,  and  that  said  Adams  was  sach 
manager,  as  would,  under  such  a  custom  of  usage,  be  em- 
powere.1  to  make  a  valid  sale  of  cattle  on  the  ranch.  There 
is  no  evidence  tending  to  prove  that  plaintiff  or  any  of  its 
officers  had  knowledge  of  such  a  custom  or  usage.  On  the 
other  liand  the  positive  evidence  of  all  of  such  officers  is, 
that  if  any  such  usage  existed  at  the  time  in  question  it 
had  never  been  heard  of  by  them.  The  rule  is,  that  where 
a  principal  entrusts  to  his  agent  the  management  of  busi- 
ness with  respect  to  which  there  is  a  known  and  generally 
recognized  usage,  as  to  third  persons  dealing  with  sudi 
agent  the  principal  will  be  held  to  have  intended  him  to  act 
in  accordance  with  such  usage,  and  in  the  absence  of  notioa 
thereof  third  parties  will  not  be  bound  by  any  limitation 
upon  such  usual  authority.  But  this  rule  has  fts  limita- 
tions. For  instance,  it  is  said  by  Mechem  in  his  recent 
work  on  the  Law  of  Agency,  sec.  281 :  "In  order  to  give 
the  usage  this  effect  it  must  be  reasonable ;  it  must  not  vio- 
late positive  law,  and  it  must  have  existed  for  such  a  time 
and  become  so  widely  and  generally  known  as  to  warrant 
the  presumption  that  the  principal  had  it  in  view  at  the 
time  of  the  appointment  of  the  agent;  but  if  the  usage  was  a 
purely  local  and  particular  one,  the  principal  may  repel  this 
presumption  of  knowledge  by  showing  that  in  fact  he  had 
no  notice  of  it;''  and  the  doctrine  of  the  cases  in  this  oountry 
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may  be  summarized  thus — Custom  or  usage  in  a  trade  or 
business  may  beshown  for  the  purpose  of  interpreting  a  con. 
tract  or  controlling  its  execution,  but  not  for  the  purpose  of 
changing  its  intrinsic  character,  provided  it  is  known  to  the 
party  sought  to  be  charged  thereby,  or  is  so  well  settled 
and  so  uniformly  acted  upon  as  to  create  a  reasonable  pre- 
sumption that  it  was  known  to  both  contracting  parties  and 
that  they  contracted  with  reference  to  it.  (^Bradley  v. 
Wheder,  44  N.  Y.,  495 ;  WalU  v.  BaUey,  49  Id.,  464 ;  Hop- 
perv.  SagCy  112  Id.,  630;  Paine  v.  Smith,  33  Minn.,  495; 
Olobe  Milling  Co,  v.  Minneapolis  Elevator  Co,,  44  Id.,  153; 
Corcoran  v.  Chess,  131  Pa.  St.,  366;  Brown  v.  Foster,  113 
Mass.,  136;  Barnard  v.  Kellogg,  10  Wall.  [U.  8],  383; 
JPower  V.  Kane,  5  Wis.,  268 ;  Hall  v.  Storrs,  7  Id.,  253*; 
Pickert  ».  Marston,  68  Id.,  465 ;  Raisin  v.  Clark,  41  Md., 
168;  Keystone  v,  Moies,  28  Mo.,  243;  Steele  v.  MeTyers 
AdmW,  31  Ala.,  677 ;  Reynolds  v.  Ins.  Co.,  36  Mich.,  142.) 
In  Evans  on  the  Law  of  Principal  and  Agent,  544,  is 
cited  with  approval  the  ca3e  of  Robinson  v.  Mollett,  7  Eng. 
<&  Ir.  App.  L.  R.,  802,  which  is  qifite  similar  to  this.  In 
that  case  it  is  said  by  Lord  Chelmsford :  ^'The  effect  of  this 
-custom  is  to  change  the  character  of  a  broker  who  is  agent  to 
buy  for  his  employer  into  that  of  a  principal  to  sell  for  him. 
No  doubt  a  person  employing  a  broker  may  engage  his 
services  upon  any  terms  he  pleases,  and  if  a  person  em- 
ploys a  broker  to  transact  business  for  him  upon  a  market 
with  the  usages  of  which  the  principal  is  unacquainted,  he 
gives  authority  to  the  broker  to  make  contracts  upon  the 
footing  of  such  usages,  provided  they  are  such  as  regulate 
the  mode  of  performing  the  contracts  and  do  not  change 
their  intrinsic  character.  *  *  ♦  *  Of  coprse  if  the 
appellant  knew  of  the  existence  of  the  usage  and  chose  to 
emplo;^  the  respondents  without  any  restrictions  upon  them, 
he  might  be  takea  to  have  authorized  them  to  act  for  him 
in  conformity  to  such  usage.''  He  further  says  that  such 
usage  should  have  no  application  to  a  person  ignorant  of 
39 
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its  existence,  particularly  where  it  would  give  the  agent  an 
interest  wholly  opposed  to  that  of  his  principal.  It  will 
be  noticed  (1)  that  the  usage  proved  in  this  case  is  local  in 
its  application,  since  it  is  confined  to  the  territory  (now 
state)  of  Wyoming  only;  (2)  the  managing  officers  of 
plaintiff  were  ignorant  of  it  if  any  such  custom  existed; 
(3)  there  is  no  evidence  in  the  record  which  warrants  the 
presumption  that  plaintiff,  in  appointing  Adams  as  its 
agent,  acted  with  reference  to  such  a  usage.  The  question 
at  issue  is  the  apparent  scope  or  extent  of  Adams's  author- 
ity with  respect  to  the  cattle  on  the  ranch,  and  whether^ 
under  the  circumstances  of  the  case,  strangers  dealing  with 
him  were  justified  in  assuming  that  he  was  authorized  to 
sell  and  dispose  of  them.  That  question  is  to  be  deter- 
mined (I)  from  the  authority  actually  given  by  the  plaint* 
iff;  (2)  from  the  conduct  of  the  parties  with  respect  to  the 
ranch  and  the  property  thereon.  For  it  will  not  be  ques- 
tioned that  if  the  conduct  of  Adams  in  that  respect,  within 
plaintiff's  knowledge,  was  such  as  to  warrant  the  defend- 
ants in  believiug  that  )ie  was  authorized  to  sell  the  cattle 
on  the  ranch,  and  that  they  bought  and  paid  for  them  rely- 
ing upon  such  apparent  authority,  the  plaiutiff  would  now 
be  estopped  to  deny  their  title,  whatever  may  have  been 
the  authority  actually  conferred  by  it  upon  its  said  agent 
We  think  that  the  court  erred,  therefore,  in  receiving 
evidence  of  a  usage  for  managers  to  sell  cattle,  the  product 
of  the  ranches  of  Wyoming.  It  is,  without  doubt,  com- 
petent for  persons  or  corporations  engaged  in  a  like  business 
to  entrust  to  a  manager  or  general  agent  the  power  to  sell 
and  dispose  of  their  property.  It  may  be  further  admitted 
that  said  authority  has  been  conferred  by  a  majority  of 
cattle  companies  doing  business  in  that  state.  But  the 
rule  contended  for  by  defendants  in  this  case  wouldf  in  our 
opinion,  prove  subversive  of  the  interests  such  companies  are 
intended  to  promote. /Since  the  judgment  must  be  reversed, 
for  reasons  stated,  it  is  not  deemed  necessary  to  consider  the 
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other  questions  presented.  With  riespect  to  the  sufficiency 
of  the  evidence  it  may  be  said  that  we  are  not  at  liberty  to 
presume  that  the  same  evidence  will  be  adduced  on  a  seo- 
ond  triaL  We  have  therefore  no  occasion  to  express  an 
opinion  upon  that  question.  The  judgment  of  the  district 
court  is  reversed  and  the  case  remanded  for  a  new  trial. 


BeYEBSED  A2n>  BElCA2n>ED. 


The  other  judges  concur. 


J.  P.  Al^BEirr,  APPELLANT,  V.  JaMES  P.  TwOHIQ, 

County  Clebk,  et  al.,  appellees. 

(Filed  NovmfBKB  2, 1892.] 

1.  Contest  of  Election:  J^vidbvcb:  PaasBBVATiOH  of  Bal- 
lots. In  a  contest  of  election  the  ballots  cast  at  the  election 
constitnte  the  primary  eyidence  to  determine  the  rights  of  the 
respective  parties.  It  mnst  appear,  howeyer,  that  tbej  hare 
been  preserved  sabstantially  in  the  manner  and  by  the  officers 
prescribed  by  the  statnte.  If  they  have  been  placed  in  a  posi- 
tion to  be  tampered  with  by  interested  parties,  the  harden  of 
proof  is  on  the  party  offering  them  in  evidence  to  show  that  they 
are  in  the  same  condition  as  when  sealed  ap  by  the  several  elec- 
tion boards. 


%  ;  JuBisDicnoN  oy  District  Coubt.    The  district  conrt 

has  jurisdiction  in  case  of  contested  election  in  relation  to  town- 
ship organization. 

Sl  Statutes:  Yauditt:  Rkpbal  bt  Iuplioatioh.  Repeal  by 
implication  is  not  favored,  and  a  statute  will  not  be  declared  so 
repealed  nnless  the  repugnancy  between  the  new  statute  and  the 
old  one  is  plain  and  unavoidable, 

4.  ■: :  Township  Oboantzatioit.    HM^  That  the  sev- 

eral statutes  in  relation  to  township  organization  to  which  ob- 
jections are  made  are  valid  and  are  to  be  oonstrned  together; 
that  section  7  of  the  aot  of  1891  in  reference  to  elections,  was 


35  6«)3 
f40  142 


42  T70 

86  563 
46  773 
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deeif^Ded  to  apply  to  fdtnre  elections  and  does  not  affect  art.  4, 
aeo.  4,  ohap.  18,  Oomp.  Stats.,  which  proTides  for  temporaty  or- 
ganisation. 

Appeal  from   the   district  ooart  for  Dakota   oountj. 
Heard  below  before  Norris,  J. 

DaoiSy  OarUt  A  Brigga,  for  appellant 

Barnes  &  Tyler,  and  Jay  &  Beck,  oorUra. 

Maxwell,  Ch.  J. 

CSoatestant  alleges  that  he  is  an  elector  of  Dakota  county, 
competent  to  bring  the  action;  that  James  P.  Twohig  is  tiie 
duly  elected,  qualified,  and  acting  county  clerk  of  Dakota 
county ;  that  Wm.  Taylor,  M.  Beacon,  and  J.  O.  Fisher 
are  duly  elected,  qualified,  and  acting  board  of  commission- 
ers of  said  county;  that  E.  B.  Wilbur,  E.  L.  Wilbur,  and 
C.  D.  Smiley  are  residents  and  electors  of  said  county,  and 
as  such,  with  certain  other  electors,  to  the  number  of  thirty- 
five,  signed  a  petition  which  was  filed  on  the  13th  of  Au- 
gust, 1891,  in  the  office  of  the  county  clerk  of  Dakota 
county,  and  which  asked  the  board  of  commissioners  to 
submit  to  the  voters  of  Dakota  county  the  question  of 
township  organization,  at  the  general  election  held  on  the 
3d  day  of  November,  1891 ;  that  this  question  was  sub- 
mitted and  voted  on  at  said  election,  and  that  the  highest 
number  of  votes  cast  at  said  election,  for  any  office,  was 
fifteen  hundred,  and  on  the  question  of  towuahip  organi- 
zation there  was  cast  for  township  organization  826,  and 
against  township  organization  154,  and  that  620  of  the 
electors  voting  at  said  election  did  not  vote  on  said  ques- 
tion; that  the  canvass  of  votes  showed  an  apparent  major- 
ity of  52  for  township  organization  and  the  same  was  de- 
clared to  be  carried. 

As  the  grounds  of  the  oontest,  the  contestant  alleges 
that  the  election  is  illegal  and  void — ^first,  because  the  act  of 
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ihe  legislature,  providing  for  township  organization,  is 
nnoonstitational ;  second,  because  the  act  of  the  legislature 
providing  for  township  organization  is  incomplete  by  rea- 
son of  defects  and  omissions  in  the  act  providing  for  the 
same,  and  it  is  impossible  to  organize  and  carry  on  the 
business  of  the  county  under  the  laws  that  now  exist; 
third,  because  a  part  of  the  law  relating  to  township  organ- 
ization was  passed  by  the  legislature  of  1879,  and  incor- 
porated in  the  acts  of  the  legislature  of  1879  under  the 
head  of  revenue,  as  is  found  in  said  laws,  being  sections  62 
to  72,  inclusive,  of  said  act  in  relation  to  counties,  and  91 
to  101,  inclusive,  under  the  head  of  revenue;  and  at  the 
time  of  the  passing  of  said  act  no  provision  had  been  made 
by  the  legislature  providing  for  township  organization^ 
nor  was  any  provision  made  until  the  session  of  1883,  at 
which  time  the  act  providing  for  township  organization 
was  passed ;  and  said  last  act  is  incomplete  without  incor- 
porating therewith  the  acts  of  1879;  and  said  acts  are  not 
in  said  act  of  1888,  or  in  any  other  act  of  the  legislature 
referred  to,  or  adopted  or  made  a  part  of  said  law,  or  in 
any  manner  referred  to;  nor  is  the  same  adopted  by  any 
other  act  of  the  l^islature  passed  I)efore  or  since  that  date; 
and  said  act  of  1883,  and  any  amendment  thereto  madet 
since,  is  incomplete  and  void  without  said  acts  of  1879 
being  considered  therewith,  for  the  further  reason  that  the 
l^islature  of  1891,  in  chapter  23  of  the  laws  of  said 
session,  amended  section  7  of  the  Compiled  Statutes,  enti- 
tled Elections,  and  by  said  amendment  repealed,  by  impli- 
cation, that  part  of  section  6  of  the  original  act  of  1883, 
and  the  amendment  thereto,  that  provided  for  the  election 
of  supervisors  at  the  same  time  the  question  of  township 
organization  was  submitted  to  the  electors,  and.  by  reason 
thereof  the  election  of  supervisors  at  said  election  is  null 
and  void;  that  no  petition  for  the  submission  of  said  ques- 
tion, signed  by  fifty  legal  voters  of  said  county,  was  filed 
with  the  county  clerk  and  acted  upon  by  the  commissioners 
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in  calliug  said  election;  that  the  oommissioners  of  said 
county,  in  submitting  said  question  to  a  vote,  did  not  make 
any  finding  that  a  petition  containing  the  names  of  more 
than  fifty  legal  voters  of  said  county  had  been  presented 
to  them  asking  that  said  question  be  submitted;  that  in 
each  precinct  in  said  county  ill^al  votes  were  cast  and 
counted,  sufficient  in  number  to  change  the  result  of  the 
election,  and  by  persons  whose  names  are  unknown  to 
contestant 

In  their  answer  the  defendants  allege:  First,  that  the 
court  has  no  jurisdiction  to  try  and  determine  the  questions 
raised  by  the  petition.  Second,  that  there  is  a  defect  of 
parties  defendant  in  this  cause.  Third,  denying  that  Al- 
bert, the  contestant,  is  an  elector  of  Dakota  county,  and 
competent  to  contest  in  this  cause.  There  are  a  number  of 
admissions  that  need  not  be  noticed. 

The  cause  was  referred  to  a  referee  to  take  the  testimony 
and  find  the  facts.  The  referee  took  the  testimony  and 
made  his  report  as  follows : 

'^  I  find  that  at  the  general  election  held  on  November  3, 
A.  D.  1891,  within  Dakota  county,  Nebraska,  the  question 
of  township  organization  was  submitted  to  the  electors  of 
said  county,  and  that  the  total  vote  on  said  question  as  re* 
turned  by  the  several  election  boards  of  the  county  and  as 
canvassed  and  declared  by  the  canvassing  board  of  said 
county,  is  as  follows,  to-wit: 

For  township  organization •• •••• 826 

Against  township  organization 154 

Leaving  an  apparent  majority  for  township  organiza- 
tion of. 672 

''  T  further  find  that  no  return  was  made  as  to  any  double 
ballots  being  cast. 

"Second — I  find  tliat  on  the  recount  of  the  ballots  of  the 
several  precincts  of  said  Dakota  county,  Nebraska,  by  me 
as  referee,  of  the  votes  cast  in  said  county  at  the  general 
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election  held  in  said  coanty  on  the  3d  day  of  November, 
A.  D.  1891,  said  ballots  showed  the  following  facts,  to-wit : 

For  township  organization 697 

Against  township  organization ••• 162 

Ballots  voted  with  two  crosses,  both  for  and  against 

township  organization •«... 136 

Ballots  that  were  voted  blank,  neither  for  nor  against 

township  organization .••••.••••     497 

Ballots  not  counted ...• 5 

Total  vote  of  county 1497 

'^ Third — I  find  and  report  that  the  ballots  of  Covington 
precinct  were  in  a  ballot  box  which  had  been  opened  for 
the  taking  out  of  the  poll  book ;  and  that  the  ballots  of 
Omadi  precinct  were  in  a  paper  sack,  a  common  grocery 
eack,  and  that  the  same  were  unsealed  when  they  were 
given  to  me  to  recount;  and  that  the  ballots  of  St.  John's 
precinct  were  opened  and  unsealed  when  they  were  given 
to  me  to  recount;  and  that  the  ballots  of  Hubbard  precinct 
were  tied  in  a  compact,  almost  square  bunch  with  a  string 
through  the  center  of  them,  and  they  were  well  sealed  up 
in  an  envelope  provided  for  that  purpose,  when  they  came 
into  my  hands  for  the  purpose  of  the  recount;  and  that  the 
ballots  of  Dakota  precinct  were  in  a  large  package  and  ap- 
parently attempted  to  be  sealed,  but  not  much  sealed  when 
they  came  into  my  hands  for  the  purpose  of  the  recount ; 
and  that  the  ballots  of  Summit,  Pigeon  Creek,  and  Emer- 
aon  precincts  were  apparently  sealed  up  properly  at  the 
time  they  came  into  my  hands  for  the  purpose  of  the  re- 
count. I  further  find  that  the  ballots  of  all  eight  precincts 
of  Dakota  county  were  on  strings. 

'' Fourth — I  find  that  the  testimony  taken  by  me,  as 
hereto  attached  and  herewith  reported,  of  parts  or  all  of 
the  several  members  of  the  election  boards  of  Covington, 
Omadi,  St.  John's,  and  Hubbard  precincts,  tends  to  sustain 
and  affirm  the  returns  as  made  by  them  to  the  canvassing 
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board  of  the  coiinty,  as  set  forth  in  the  poll  books  of  the 
said  several  precincts,  of  the  general  election  held  on  the 
3d  day  of  November,  1891,  and  as  canvassed  and  declared 
by  the  canvassing  board  of  said  county. 

^'Fiflh — I  find  that  the  testimony  taken  by  me,  as  hereto 
attached  and  herewith  reported,  of  parties  other  than  the 
members  of  the  several  election  boards  mentioned  in  the 
fourth  finding  herein^  tends  to  establish  the  fact  that  said 
ballots  were  in  the  condrtion,  at  the  time  I  received  them 
for  the  purpose  of  the  recount  herein,  that  tliey  were  in 
when  they  were  first  deposited  in  the  vault  of  the  oounty 
clerk  of  said  Dakota  oounty,  Nebraska,  afler  the  official 
canvass  of  the  vote  of  said  several  precincts  was  completed. 

''Sixth — I  find  that  the  vault  of  the  county  clerk  of 
Dakota  oounty,  Nebraska,  wherein  the  ballots  cast  at  the 
general  election  held  in  said  county  on  the  3d  day  of 
November,  1891,  were  kept,  is  very  unsafe  and  insecure, 
and  that  said  vault  is  not  kept  locked  either  by  day  or 
night,  and  that  said  ballots  were  readily  accessible  to  others 
than  their  proper  custodians.'' 

It  will  thus  be  seen  that  the  ballots  from  some  of  the 
precincts  were  not  sealed  up  when  sent  to  the  oounty  derk 
and  that  they  were  not  kept  by  him  in  a  plaoe  free  from 
access  of  persons  generally.  The  court  below  refused, 
Under  these  circumstances,  to  recount  the  ballots.  Did  it 
err? 

The  first  objection  of  the  defendant  is  to  the  jurisdiction 
of  the  court  in  case  of  contest  of  election.  In  Burke  r. 
Pen^y,  26  Neb.,  414,  it  was  held,  in  efiect,  that  a  contest  of 
election  for  oounty  seat  was  an  action  and  was  properly 
brought  in  the  district  court.  We  see  no  reason  to  change 
our  views  in  that  regard  and  therefore  hold  that  the  court 
below  had  jurisdiction  and  that  the  case  is  properly  here. 

Second — As  between  the  ballots  cast  at  an  election,  and 
a  canvass  thereof  by  the  election  officers,  the  former  are  the 
primary  and  controlling  evidence;  but  in  order  that  they 
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maj  continue  controlling  evidence  it  must  appear  that  thej 
Bave  been  preserved  in  the  manner  and  by  the  officers 
prescribed  hy  the  statute.  {Hudson  v,  Solomon^  19  Ean.^ 
177.)  In  the  case  cited  it  is  said :  ^^It  is  a  primary  rule  of 
elections  that  the  ballots  constitute  the  best,  the  primary 
evidence  of  the  intentions  and  choice  of  the  voters.  (State 
V.  Judge,  13  Ala.,  805;  Peojde  v.  Holden,  28  Cal.,  123; 
McCrary,  Elections,  sees.  291,  439;  Cooley's  Const.  Lim., 
626.) 

In  the  case  from  California  the  court  uses  this  language: 
''Intrinsically  considered,  it  must  be  conceded  that  the  bal- 
lots themselves  are  more  reliable,  and  therefore  better  evi- 
dence, than  a  mere  summary  from  them.  Into  the  latter 
errors  may  find  their  way,  but  with  the  former  this  cannot 
happen;  The  relation  between  the  two  is  at  least  analo- 
gous to  that  of  primary  and  secondary  evidence."  A  can- 
vass is  but  a  count  of  the  ballots,  a  convenient  and  expe- 
ditious method  of  determining  the  choice  of  the  people  as 
disclosed  by  the  ballots,  and  therefore  but  secondary  evi- 
dence. The  necessities  of  the  case  make  it  prima  fade 
evidence,  but  unless  expressly  so  declared  by  statute  it  is 
never  conclusive.  (State  v.  Mareton,  6  Kan.,  624;  Ruesett 
V.  Stale,  11  Id.,  308.) 

As  between,  therefore,  the  ballots  themselves  and  a  can- 
vass of  the  ballots,  the  ballots  are  controlling.  This  is,  of 
course,  upon  the  supposition  that  we  have  before  us  the 
very  ballots  that  were  cast  by  the  voters.  And  this  pre- 
sents the  difficult  question  in  this  case.  For,  as  under  the 
manner  of  our  elections,  there  is  nothing  to  distinguish  one 
ballot  from  another  of  those  cast  by  the  members  of  the 
same  party,  as  no  file-mark  or  other  mark  is  made  in  the 
canvass  or  otherwise  after  the  election  upon  any  ballot,  by 
which  its  actual  use  at  such  election  may  thereafter  be 
established,  and  as  at  any  election  there  is  always  a  large 
surplus  of  unused  ballots,  it  is  evident  that  if  opportunity 
were  ofiered  ballots  might  be  withdrawn  from  the  box  and 
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others  substituted,  with  but  little  chance  of  detection. 
Thus  in  tlie  case  before  us,  if  there  was  but  a  single  officer 
to  elect,  and  but  a  single  name  on  the  ballot,  how  easily 
could  one  having  access  to  the  box  throw  in  twentj-three 
or  four  additional  ballots,  and  thus  bring  about  the  verj 
difference  that  appears  before  us  now.  And  who  oonld 
thereafter  tell  which  were  actually  voted,  and  which  sabse- 
quently  thrown  in?  The  ballot,  then,  upon  its  face  con- 
taining no  marks  of  identification,  we  must  look  aUunde 
for  evidence  of  the  identity  of  those  offered  and  connted 
before  us  with  those  actually  cast  at  the  election.  And 
this  evidence  we  find  in  the  testimony  as  to  the  manner  in 
which  the  ballots  have  been  preserved,  a  comparison  of  the 
canvass  made  as  to  all  the  officers  voted  for  at  that  election, 
with  the  result  as  shown  by  the  ballots,  and  certain  other 
circumstantial  evidence;  and  it  was  held  that  the  proof  in 
r^rd  to  the  safe  keeping  of  the  ballots  in  that  case  was  i 

sufficient  to  admit  them  as  evidence. 

The  question  was  again  before  the  supreme  court  of  that 
state  in  Doreg  v.  Lynriy  31  Kan.,  758,  and  it  was  held, 
**  Where  an  election  is  held  in  a  certain  ward  of  a  city  for 
the  election  of  councilmen,  and  the  judges  and  clerks  of  the 
election  count  the  ballots  and  place  them  in  a  sealed  en- 
velope, and  then  place  the  envelope  with  the  ballots  in  the 
ballot  box,  and  seal  the  ballot  box  and  deliver  the  same  to 
the  city  clerk,  in  whose  custody  they  remain  until  the  trial 
is  had  in  the  case,  and  this  is  shown  by  testimony  of  wit- 
nesses beyond  all  reasonable  doubt,  held,  that  the  ballots 
are  sufficiently  identified  and  are  controlling,  although  the 
city  council,  while  acting  as  a  board  of  canvassers  did,  in 
the  presence  of  the  city  clerk,  illegally  open  the  envelope 
containing  the  ballots  and  count  them.'' 

These  cases,  in  our  view,  state  the  law  correctly.  In  the 
case  at  bar  the  proof  fails  to  show  that  ballots  from  three 
of  the  precincts  were  preserved  in  the  manner  and  by  the 
officers  prescribed  by  the  statute. 
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If  the  loose  methods  which  were  adopted  in  this  case  as 
shown  by  the  proof  were  held  sufficienti  it  would  be  possi- 
ble to  change  the  result  of  any  election  and  defeat  the  choice 
of  the  electors.  It  would  have  been  an  easy  matter  for  a 
person  so  disposed  to  place  one  or  more  crosses  opposite 
the  proposition  for  or  against  township  organization  and 
thus  render  the  ballot  inoperative,  and  the  very  large  num- 
ber, viz.,  136,  with  two  crosses  thereon,  is  suggestive  of 
improper  practice,  particularly  as  no  mention  is  made 
thereof  by  the  various  election  boards.  It  is  not  very  cred- 
itable to  an  official  that  the  papers  and  ballots  in  his  office 
are  so  carelessly  kept  that  persons  having  no  right  to  have 
access  to  them  may  handle  or  inspect  them  if  they  see  fit, 
and  the  circumstances  are  such  as  to  cast  suspicion  upon 
them.  The  court  did  not  err,  therefore,  in  rejecting  th« 
ballots. 

Third — But  it  is  claimed  on  behalf  of  the  plaintiff  that 
the  several  acts  providing  for  towuship  organization  are 
unconstitutional  and  therefore  void.  The  legislature  of 
1877  passed  an  act  providing  for  township  organization  in 
certain  cases.  This  act  was  declared  invalid  in  Jonea  v.  Co. 
Com.  of  Lancaster  Co,,  6  Neb.,  474,  upon  the  ground  that 
the  title  of  the  act  was  too  restricted  for  the  subject-mat- 
ter of  the  act. 

The  revenue  law  of  1879  was  amended  so  as  to  provide 
for  the  collection  and  disbursement  of  taxes  in  case  of  the 
adoption  by  any  county  of  township  organization.  While 
it  is  true  that  there  was  no  statute  in  existence  at  that  time 
that  authorized  township  organization,  yet  the  provision 
above  referred  to  in  no  manner  affected  county  organiza- 
tion or  the  collection  of  the  revenue,  and  could  only  be- 
come effective  upon  the  adoption  by  any  county  of  town- 
ship organization. 

In  1883  an  act  was  passed  to  provide  for  township 
organization,  and  thac,  with  the  amendments  thereto,  con- 
stitute the  law  upon  that  subject  at  the  present  time.    It 
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18  claimed^  however,  that  the  act  of  1891  repealed  by 
implication  the  township  act  of  1883. 

The  question  of  repeal  bj  implication  has  been  presented 
to  this  court  in  several  cases  and  it  has  been  uniformly 
held  that  a  statute  would  not  be  repealed  bj  implication 
nnless  the  repugnancy  between  the  new  statute  and  the  old 
is  plain  and  unavoidable.  {White  r.  Lincoln^  5  Neb.,  505; 
State  V.  McCall,  9  Id.,  203;  In  re  HaU,  10  Id.,  537; 
Law9on  v.  Oibeon,  18  Id.,  137;  State  o.  Babeochy  21  Id., 
699.)  The  statute  of  1891  does  not  repeal  the  former  act 
by  implication. 

Fourth — It  is  contended  that  section  7  of  the  election 
law  as  amended  in  1891  repeals  the  provision  for  election 
of  supervisors.  In  our  view,  however,  the  act  in  question 
merely  provides  for  future  elections  and  does  not  change 
the  law  in  relation  to  election  for  township  oflBoers  on 
temporary  organization.  There  is  no  error  in  the  record 
and  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


Farmers  Union  Insurance  Company,  Mutual,  v. 

Stephen  Wilder. 

[FiLSD  November  2,  1892.] 

1.  Hutual  Fire  InstLranoe:  Pbbmium  Notes:  Assessmshts: 
Judgment:  Executions.  Where  premiom  notes  have  been 
given  to  a  mntaal  insnranoe  company,  aaeeasments  to  be  made 
thereon  from  time  to  time  as  losses  occur,  in  case  an  assessment 
is  not  paid  in  thirty  days  after  personal  demand  therefor  or  by 
letter,  the  company  may  recover  for  the  whole  amonnt  of  the 
deposit  note  with  costs,  and  execations  will  thereafter  be  issned 
on  each  judgment  as  assessments  for  losses  may  require. 


Vol.  35]      SEPTEMBER  TERM,  1892.  573 


Farmera  Union  Ins.  Co.  y.  Wilder. 


2.   :    AS8E88MEKT8:    DEFAULT    IN     PAYMENT:     FORFBITUBB: 

Waivbb.  Where  there  is  a  defaalt  in  paying  assessments  and 
the  company  does  not  declare  the  policy  forfeited,  bnt  ooniinnei 
to  make  farther  assessments  as  losses  occur,  it  will  be  a  waiver 
of  the  canse  of  forfeiture. 

Errob  to  the  district  court  for  Adams  ooantj.  Tried 
below  before  Gaslin^  J. 

TTiompson  Bros*,  and  CappSf  MoOreary  &  Stevens,  for 
plaintiff  in  error. 

Sewett  &  Olmstead,  oontrcu 

'M,A±WEJAjf  Ch.  J. 

This  action  was  brought  by  defendant  in  error  against 
the  plaintiff  in  error  to  recover  for  the  loss  of  a  barn,  etc. 
It  is  alleged  in  the  petition: 

''That  at  the  time  hereinafter  mentioned  the  defendant 
was,  and  still  is,  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Nebraska,  with  lawful  authority  to 
make  contracts  of  insurance  against  fire. 

^'Second— On  the  29th  day  of  December,  1888,  the 
plaintiff  was  the  owner  of  a  barn  and  granary  situated  on 
section  2,  township  6,  range  10  west,  in  Adams  county, 
state  of  Nebraska,  and  a  large  amount  of  oats,  to-wit,  2,- 
000  bushels,  in  said  granary,  said  barn  and  granary  being 
adjoining  each  other,  and  together  of  the  value  of  |550, 
and  the  said  corn  in  said  granary  being  of  the  value  of  $200. 

"Third— On  the  10th  day  of  January,  1889,  the  de- 
fendant, in  consideration  of  $16  to  it  paid  on  the  said  29th 
day  of  December,  1888,  as  a  membership  fee,  and  a  further 
consideration  of  a  premium  contract  for  the  sum  of  $48, 
to  be  paid  in  assessments  as  specified,  made,  and  delivered 
to  the  plaintiff  a  policy  of  insurance  on  said  barn,  granary, 
and  grain  therein,  for  the  period  of  five  years,  from  Janu- 
ary 24,  1889,  in  which  policy  the  insurance  on  said  barn  is 
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Atated  at  $500,  and  the  oats  as  grain  at  $200,  bat  tbe  in- 
surance of  the  granary  to  the  amount  of  $50,  by  mistake 
of  the  said  defendant,  was  omitted  in  said  policy." 

Then  follows  a  statement  of  the  loss,  etc.,  and  fiusts 
showing  the  liability  of  the  company. 

The  defendant  below  in  ite  answer  admitted  the  policy, 
but  alleged  that  it  contained  the  following  provision:  ''If 
any  assessment  be  not  paid  within  thirty  days  after  date 
of  same,  this  certificate  shall  thereupon  lapse  and  cease  to 
be  in  force,  and  if  remittance  be  received  after  date  of  sudi 
lapse  no  indemnity  will  be  paid  for  any  loss  happening  be- 
tween tl)e  date  of  such  expiration  and  receipt  of  such  re- 
mittance; but  the  amount  so  received  shall  be  placed  to  the 
credit  of  the  member  and  he  shall  be  reinstated  and  this 
certificate  renewed ; ''  that  the  said  Wilder  had  failed  and 
neglected  to  pay  the  following  assessments,  to-wit :  March, 
1889,  (1.28;  June,  1889,  $1.60;  September,  1889,  $1.60; 
and  for  that  reason  the  said  policy  of  insurance  had  lapsed 
and  was  null  and  void  at  the  time  and  previous  to  the  pre- 
tended loss  by  fire,  and  was  not  binding  upon  the  said 
company  at  the  time  of  the  said  loss,  or  at  any  time  since 
the  first  assessment  became  due  and  owing.  Also  denies 
that  it  was  indebted  to  the  said  plaintiff  in  the  sum  claimed 
or  any  other  amount. 

The  plaintiff,  for  reply,  admits  the  assessments  and  the 
amounts  thereof,  and  the  non-payments  thereof,  but  said 
the  same  had  been  waived  by  the  defendant  company.  The 
case  was  tried  to  the  court,  judgment  for  plaintiff,  to  re- 
verse which  this  action  is  presented  to  this  court 

On  the  trial  of  the  cause  the  court  stated  the  reasons  for 
the  judgment  in  its  findings,  viz.:  ''This  cause  came  on  for 
trial  before  the  court  upon  the  pleadings  and  evidence  and 
was  submitted  on  consideration.  The  court  finds  said 
policy  should  not  be  reformed;  the  court  further  finds 
that  plaintiff,  on  December  29,  1888,  made  the  application 
in  writing,  introduced  in  evidence,  to  defendant  for  insnr- 
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ance  of  his  graoarj,  barn,  and  grain  therein,  described  in 
petition,  among  other  property  in  said  application  described, 
giving  therefor  his  note  for  $16,  and  premium  contract  for 
(48,  and  that  on  January  10,  1889,  defendant  issued  to 
plaintiff  the  policy  introduced  in  evidence,  insuring  said 
granary  and  stable  at  $600,  and  grain  therein  for  $200,  for 
five  years  from  January  24,  1889;  that  said  property  was 
totally  destroyed  by  fire,  without  any  fault  %r  neglect  of 
plaintiff,  November  11,  1889,  and  that  said  property  so 
destroyed  was  of  the  value  of  $700  and  covered  by  said 
policy  at  time  of  said  loss;  that  plaintiff  duly  notified 
defendant  of  said  loss  and  that  no  part  of  said  loss  has 
been  paid;  that  three  assessments  were  made  on  said 
premium  contract  of  $48,  to  wit,  March,  June,  and  Sep- 
tember, 1889,  respectively,  and  no  part  thereof  was  paid 
by  plaintiff,  and  all  were  due  at  time  of  said  loss;  that 
after  said  loss  plaintiff  offered  to  pay  the  same,  which 
defendant  declined  and  refused  to  receive;  that  said  policy 
provides  that  thirty  days  after  date  of  notice  of  any  assess- 
ment it  shall  lapse  and  cease  to  be  in  force;  that  last  part 
of  said  application  and  contract  of  insurance  provides  as 
follows:  'This  contract  may  be  canceled  at  the  request  of 
the  assured  by  paying  all  assessments  up  to  date  of  such 
request,  together  with  $2  extra  as  a  cancellation  fee,  and 
the  surrender  of  membership  certificate  to  the  company. 
This  company  reserves  the  right  to  cancel  this  contract  by 
giving  notice  of  same  and  returning  premium  contract  or 
pledge  to  member/ 

''Court  also  finds  that  defendant  never  returned  or  of- 
fered to  return  to  plaintiff  his  $16  note  and  premium  con- 
tract of  $48,  or  either  of  them,  nor  did  said  defendant 
cancel  said  policy  or  notify  said  plaintiff  of  any  intention 
to  do  so.  Court  further  finds  defendant  is  entitled  to  a 
credit  of  $ ^  principal  and  interest  on  the  three  assess- 
ments unpaid  by  plaintiff. 

"From  last  clause  in  sec.  3,  sees.  17,  18,  and  42,  oh. 
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43,  Statutes  Nebraska;  vol.  11,  Encyclo})8&(1ia  of  Law,  p. 
342;  No.  7,  p.  336,  No.  2  aod  p.  308,  No.  5,  and  in  par- 
ticular cases  cited  in  said  numbers  or  sections,  26  la.,  10; 
69  N.  Y.,  521 ;  34  N.  W.  Rep.,  151 ;  18  Id.,  749;  39  Wis., 
120,  last  part  of  the  case,  16  Neb.,  and  cases  cited  on  p. 
406;  16  Id.,  494;  18  Id.,  601,  the  court  do  find  in  law 
the  defendant's  continuation  to  make  assessments  against 
plaintiff  and*  notice  to  pay  same,  thereby  recognized  said 
policy  and  waived  the  forfeiture  of  the  same,  even  if  it 
lapsed  by  failure  to  pay  said  assessments,  and  continued  it 
in  force. 

''The  court  further  finds  their  retention  of  plaintiff's  $16 
note  and  $48  premium  contract  and  making  three  assess- 
ments tliercon,  and  notice  to  pay  same,  in  law  waived  any 
lapse  of  said  poliqr,  and  that  their  fiiilure  to  return  to 
plaintiff  his  said  note  and  contract  and  cancel  said  policy, 
and  notify  plaintiff  of  the  same,  renders  the  defendant  lia- 
ble in  this  case. 

''It  is  therefore  ordered  by  the  court  that  jsaid  policy  be 
not  reformed  but  remain  in  full  force  as  issued,  and  it  is 
also  considered  and  adjudged  that  the  said  plaintiff  have 
and  recover  of  and  from  said  defendant  $696,  and  his  costs 
herein  expended,  taxed  at  $         ." 

Section  17  of  chap.  43,  Comp.  Stats,  of  1887,  is  as  fol- 
lows: "All  notes  de[K)sited  with  any  mutual  insurance 
company,  at  the  time  of  its  organization,  as  provided  for  in 
section  3  hereof,  shall  remain  as  security  for  all  losses  and 
claims,  until  the  accumulation  of  the  profits  invested  as 
required  by  the  sixth  section  of  this  act  shall  equal  the 
amount  of  cash  capital  required  to  be  possessed  by  8to<^ 
companies  organized  under  this  act,  the  liability  of  eadi 
note  decreasing  proportionately  as  the  profits  are  aocumo- 
lated ;  but  any  note  which  may  have  been  deposited  with 
any  mutual  insurance  company  subsequent  to  its  oigani- 
zation,  in  addition  to  the  cash  premiums,  or  any  insurance 
effected  with  such  company  may,  at  the  expiration  of  the 
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time  of  such  insnranoey  or  upon  the  canoellation  by  the 
company  of  the  policy,  be  relinquished  and  given  up  to 
the  maker  thereof,  or  his  legal  representatives,  upon  hia 
[laying  his  proportion  of  losses  and  expenses  which  may 
have  accrued  thereon  during  such  term.  The  directors  or 
trustees  of  any  such  company  shall  have  the  right  to  deter- 
mine the  amount  of  the  note  to  be  given,  in.  addition  to 
the  cash  premiums,  by  any  person  insured  in  such  com- 
pany,  and  every  person  effecting  insurance  in  any  mutual 
company,  and  also  their  heirs,  executors,  administrators, 
and  assigns  continuing  to  be  so  insured,  shall  thereby  be- 
come members  of  said  company  during  the  period  of  in- 
auranoe,  and  shall  be  bound  to  pay  for  losses  and  such  nec- 
essary expense  as  aforesaid  accruing  to  said  company,  in 
proportion  to  the  amount  of  his  or  their  deposit  note  or 
notes;  Provided,  That  any  person  insured  in  any  mutual 
company,  except  in  the  case  of  notes  required  by  this  act 
to  be  deposited  at  the  time  of  its  organization,  may  at  any 
time  return  the  policy  of  cancellation,  and  upon  payment 
of  the  amount  due  at  such  time  upon  his  premium  note, 
ahall  be  discharged  from  further  liability  thereon.'^ 

^'Sec.  18.  The  directors  shall,  as  often  as  they  deem 
necessary,  after  receiving  notice  of  any  loss  or  damage,  set- 
tle and  determine  the  sums  to  be  paid  by  the  several  mem- 
bers thereof,  as  their  respective  portions  of  such  loss,  and 
publish  the  same  in  such  manner  as  they  shall  deem  proper, 
or  the  by-laws  shall  have  prescribed ;  but  the  sum  to  be 
paid  by  each  member  shall  always  be  in  proportion  to  the 
original  amount  of  his  deposit  note  or  notes,  and  shall  be 
paid  to  the  officers  of  the  company  within  thirty  days  after 
the  publication  of  said  notice;  atid  if  any  member  shall, 
for  the  space  of  thirty  days  after  personal  demand,  or  by 
letter,  for  payment  shall  have  been  made,  neglect,  or 
refuse  to  pay  the  sum  assessed  upon  him  as  his  proportion 
of  any  loss  aforesaid,  the  directors  may  sue  for  and  recover 
the  whole  amount  of  his  deposit  note  or  notes,  with  costs 
40 
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of  suit ;  but  execution  shall  issue  for  assessments  and  costs 
as  they  accrue  only,  and  every  such  execution  shall  be  ac- 
accompanied  by  a  list  of  losses  for  which  the  assessment 
was  made ;  if  the  whole  amount  of  deposit  notes  shall  be 
insufBcient  to  pay  the  loss  occasioned,  the  sufferers  insured 
by  the  said  company  shall  receive,  toward  making  good 
their  respective  losses,  a  proportionate  share  of  the  whole 
amount  of  said  notes,  according  to  the  sums  to  them  re- 
spectively insured,  but  no  member  shall  ever  be  required  to 
pay  for  any  loss  more  than  the  whole  amount  of  his  deposit 
note  or  notes." 

Section  3  requires  the  certificate  of  a  justice  of  the  peace^ 
notary  public,  or  clerk  of  the  district  court  to  accompany 
each  note  received  from  a  person  insured,  certifying  that  in 
the  opinion  of  such  officer  the  person  making  the  same  is 
pecuniarily  good  and  responsible  for  the  same  in  property 
not  exempt  from  execution  by  the  laws  of  the  state,  eta 

By  section  18,  where  an  assessment  has  been  made  and  is 
not  paid  to  the  officers  of  the  company  within  thirty  days 
after  the  publication  of  notice,  and  after  thirty  days  from 
personal  demand  or  by  letter,  neglect,  or  refuse  to  pay  his 
assessment,  the  company  may  sue  for  and  recover  the 
whole  amount  of  his  deposit  note  with  co^ts  of  suit,  and 
executions  shall  thereupon  be  issued  on  said  judgment  from 
time  to  time  as  assessments  are  made  for  losses.  That  is 
the  mode  provided  by  law  for  collecting  delinquent  assess- 
ments and  should  have  been  followed  in  this  instance.  In 
addition  to  this  no  forfeiture  was  declared  and  the  com- 
pany treated  the  contract  as  continuing.  Upon  the  whole 
case  the  judgment  is  supported  by  the  clear  weight  of  evi- 
dence and  is 

Affirmed. 


The  other  judges  concur. 


Vol*  35]       SEPTEMBER  TERM,  1892.  •    679 


BUOe  Bank  of  Wilooz  ▼.  Wllkie. 


State  Bank  op  Wiixx)x  v.  F.  G.  Wilkib. 

[FiLSO  NOYSMBKB  %  1892.] 

1*  Negotiable  Instruments :  AcmoK  on  Draft:  Pboof  of 
AocBPTANCS.  An  action  was  brought  npon  two  drafU  which  it 
was  claimed  one  W.  had  accepted.  This  be  denied.  The  proof 
tended  to  show  that  the  alleged  acceptance  had  bt  en  obtained, 
if  at  all,  January  14, 1890,  about  7  P.  M.,  by  one  H.,  a  stranger; 
that  W.  had  then  signed  a  property  statement  for  an  alleged 
hydro-carbon  burner,  which  H.  professed  to  be  about  to  furnish 
to  him.  W.  also  signed  two  contracts.  He  denied  that  the  sig- 
natures to  the  aooeptanoe  were  his,  and  the  Jury  having  found 
that  he  did  not  sign  the  same,  heid^  that  the  Terdict  conformed 
to  the  proofl 

3.  : :  Bona  Fide  Pubchasbrs:  Evidbncb.     On  the 

night  of  January  14, 1890,  H.,a  stranger,  took  the  alleged  drafts 
above  described  and  indorsed  the  same  and  delivered  them  in 
the  night  season  to  one  Wheeler,  and  thereupon  left  the  county. 
Wheeler  soon  alter,  9  A.  M.  next  morning,  took  the  drafts  to  a 
bank  and  had  them  discounted  for  four-flrtbs  of  their  face  value. 
The  alleged  acceptor  lived  less  than  three  miles  from  the  bank 
and  apparently  was  solvent,  yet  no  inquiry  was  made  of  him, 
nor  any  one  having  knowledge  of  the  matter  in  regard  to  the 
drafts.  Held,  That  these  facte  were  proper  to  be  submitted  to 
the  jury  in  determining  the  question  of  good  faith  of  the  par- 
chaser. 

Erbor  to  the  district  court  for  Phelps  county.     Tried 
below  before  Gaslin,  J. 

C  C  Ftansburg,  for  plaintiff  in  error. 

8.  A.  Dravo,  Leeae  &  Stewart,  and  DUwarthy  Smith  & 
Dilworthy  contra. 

Maxwi^i^l,  Ch.  J. 

The  causes  of  action  are  set  forth  in  this  case  as  follows : 

''Plaintiff  states  that  it  is  a  corporation  duly  organized 

under  the  laws  of  Nebraska.     Its  first  cause  of  action  is 
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founded  apon  a  written  instrument  made  and  executed  by 
defendant  in  the  words  and  figures  following : 

"*  Wilcox,  Neb.,  January  14,  1890. 
"  'June  1st  after  date  pay  to  the  order  of  Thomas  Hall 
$500  with  exchange,  and  eight  per  cent  interest  from  date 
if  not  paid  when  due.    Value  received  and  charge  to  the 
account  of  Hall  &  Ck>., 

"'By  Thos.  E.  Hall. 
'"To  F.  G.  Wilkie,  Wilcox,  Nebraska.' 

"That  on  the  back  of  said  instrument  appeared  the 
following  indorsement : 

"'To  indemnify  on  acceptance  I  hereby  certify  that  I 
own  in  my  own  name  320  acres  of  land  in  sections  26  and 
36,  T.  6^  R.  17,  county  of  Phelps  and  state  of  Nebraska, 
worth  $8,000  above  incumbrance;  personal  property,  chat- 
tels, and  merchandise,  $3,000  above  incumbrance. 

" '  Dated  WUcox,  Neb.,  January  14,  1890. 

" '  F.  G.  Wilkie. 
" '  Tho8.  E.  Hall. 

"  *  H.  H.  Wheeler,' 

"  That  on  the  14tk  day  of  January,  1890,  said  Thomas 
E.  Hall  indorsed  his  name  thereon  and  sold  the  same  for  a 
valuable  consideration  to  H.  H.  Wheeler,  who,  on  the  15th 
day  of  January,  1890,  indorsed  his  name  on  the  back  ot 
said  instrument  and  sold  the  same  to  the  plaintiff  herein 
for  a  valuable  consideration,  and  plaintiff  is  now  the  owner 
and  holder  thereof. 

"  That  no  part  thereof  has  been  paid,  and  there  will  be 
due  on  the  said  instrument  from  said  defendant  to  plaintifi 
on  the  1st  day  of  June,  1890,  the  sum  of  $500. 

"  Second  cause  of  action : 

"That  on  the  said  14th  day  of  January,  1890,  the  sud 
defendant  made,  executed,  and  delivered  his  certain  instru- 
ment in  writing,  in  words  and  figures  following : 

" '  Wilcox,  Neb.,  January  14,  1890. 
"  'October  1st  after  date  pay  to  the  order  of  Thomas  £. 
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Hall  $600  with  exchange,  and  eight  per  cent  interest  from 
date  if  not  paid  when  dae.  Value  received,  and  charge  to 
the  account  of  Hall  &  Co. 

'''By  THoe.  K  Hall. 
«'To  F.  G.  Wilkie,  Wilcox,  Neb.' 

"That  on  the  back  of  said  instrument  appeared  the  fol- 
lowing indorsement : 

'' '  To  indemnify  on  acceptance  I  hereby  certify  that  I 
own  in  my  own  name  320  acres  of  land  in  sections  26  and 
34,  T.  5,  R.  17,  county  of  Phelps  and  state  of  Nebraska, 
worth  $8,000  above  incumbrance;  personal  property, chat- 
tels, and  merchandise,  $3,000  ^bove  incumbrance. 

" '  Dated  Wilcox,  Neb.,  January  14,  1890. 

'• '  F.  G.  WiLKIB. 

" '  THoe.  E.  Hall. 
"'H.  H.Wheeler.' 

"  That  no  part  of  said  instrument  or  the  limount  therein 
expressed  has  beon  paid,  and  there  will  be  due  thereon 
from  said  defendant  to  plaintiff  on  the  1st  day  of  October, 
1890,  the  sum  of  $500;  plaintiff  having  purchased  the 
same  for  a  valuable  consideration  of  the  said  H.  H.  Wheeler 
on  January  15,  1890,  or  in  the  usual  course  of  business, 
without  any  notice  of  any  defense,  and  said  H.  H.  Wheeler 
purchased  said  instrument  of  said  Thomas  E.  Hall  on  the 
15th  day  of  January,  1890,  for  a  valuable  consideration. 

''Plaintiff  therefore  prays  for  a  judgment  against  said 
defendant  for  the  amounts  and  at  the  times  in  his  petition 
set  out,  and  for  such  other  relief  as  may  be  just  in  the 
premises." 

The  answer  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant,  upon  which  judgment  was  rendered. 

The  principal  objection  is  that  the  verdict  is  against  the 
weight  of  evidence.  The  testimony  tends  to  show  that  the 
defendant  resides  from  two  and  a  half  to  three  miles  from 
Wilcox;  that  about  7  P.M.  on  the  14th  of  January,  1890, 
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a  person  calling  himself  Thomas  E.  Hall  went  to  the  de- 
fendant's residence  and  made  some  arrangement  to  furnish 
him  an  alleged  carbon  hydrogen  burner,  and  apparently 
pretended  to  employ  him  as  agent  in  that  locality  for  the 
alleged  burner. 

The  issues  being  restricted  the  exact  nature  of  the  con- 
tract does  not  appear,  but  this  much  is  clear  that  Hall  was 
to  furnish  one  or  more  alltged  burners  to  the  defendant, 
and  i^uired  a  property  statement,  which  the  defendant 
made  as  follows: 

''To  indemnify  on  acceptance  I  hereby  certify  that  I 
own  in  my  own  name  S20  acres  of  land  in  sections  26  and 
34,  Tp.  6,  R.  17,  county  of  Phelps  and  state  of  Nebraska, 
worth  $8,000  above  incumbrance;  personal  property,  chat- 
tels and  merchandise,  f 3,000  above  incumbrance. 

"Dated  Wilcox,  Neb.,  January  14,  1890. 

«  F.  G.  WiLKIB." 

On  the  other  side  is  a  draft  in  regular  form,  apparently 
filled  out  and  signed  by  Hall  by  using  an  indelible  pencil, 
while  Wilkie's  name  purports  to  have  been  signed  in  ink. 
Wilkie  denies  the  acceptance  absolutely. 

The  proof  tends  to  show  that  he  owed  Hall  nothing  and 
hence  had  no  occasion  to  give  him  one  or  more  drafts;  that 
Hall  came  to  Wilcox  on  the  night  of  the  14th  of  January, 
1890,  after  leaving  the  residence  of  the  defendant,  and 
called  upon  one  Wheeler,  the  agent  at  Wilcox  of  the  K 
G.  &  O.  R.  R.  It  does  not  appear  whether  there  had  been 
any  previous  arrangement  between  these  parties  or  not,  but 
Wheeler  very  readily  made  an  arrangement  with  Hall  by 
which  the  drafts  were  indorsed  by  Hall  that  night  and  de- 
livered to  Wheeler. 

In  the  morning,  almost  immediately  after  the  bank 
opened,  Wheeler  went  to  the  bank  and  offered  to  sell  the 
drafts  for  a  large  discount.  The  drawer  was  a  stranger, 
comparatively  unknown  to  the  bank  or  any  of  its  officers. 
The  alleged  accepior  seems  to  have  been  possessed  of  con- 
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siderable  property,  so  that  the  drafts  if  genuine  were  worth 
their  face,  yet  these  were  alleged  to  have  been  bought  of 
Wheeler  after  a  few  minutes^,  not  to  exceed  twenty  minutes, 
conversation,  for  the  sum  of  $800,  without  inquiry  of  the 
alleged  acceptor. 

It  is  very  evident  from  the  testimony  that  the  man 
traveling  under  the  name  of  Hall  is  engaged  in  disreputa- 
ble business,  worse,  if  possible,  than  larceny,  and  one  who 
purchases  paper  from  such  a  person  under  suspicious  cir- 
cumstances, need  not  be  surprised  if  he  finds  that  the  man 
who  has  no  scruples  as  to  the  means  he  uses  to  obtain  a 
signature  to  a  paper  which  afterwards  turns  up  as  a  n^o- 
tiable  instrument,  will  have  no  compunctions  of  conscience 
to  prevent  his  tracing  or  otherwise  copying  the  name  thus 
obtained. 

The  proper  place  for  men  of  the  Hall  order  is  the  peni- 
tentiary, and  the  proper  prosecuting  officers  should  see  that 
the  law  is  enforced. 

The  testimony  fails  to  establish  the  acceptance  by  the 
defendant,  and  also  good  faith  on  the  part  of  the  plaintiff 
in  error.  No  objection  is  made  to  the  instructions.  The 
judgment  is  right  and  is 

Affirmed. 


The  other  judges  concur. 


K  A.  Wedgwood,  Sheriff,  t.  A.  B.  Withers  et  al. 

[Filed  Novembbb  2, 1892.] 

Heplevin :  Thb  Eyidbnok  in  this  ease  examined  and  considered, 
and  held  insafficient  to  support  the  rerdict  of  the  Jniy. 

Error  to  the  district  court  for  Hall  county.    Tried 
below  before  Harrison,  J. 
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Thummd  &  PlaU,  Abbott  &  Qddwell,  and  A.  W.  Agee^ 
for  plaintiff  in  error. 

Thompson  Bros.,  and  Montgomery  &  Montgomery,  ovntra^ 

NORVAL,  J. 

This  suit  was  instituted  in  the  court  below  by  the  de- 
fendants in  error  to  recover  the  possession  of  a  stock  of  dry 
goodS|  boots^  shoes,  hats,  caps,  and  other  merchandise,  which 
had  been  seized  by  the  plaintiff  in  error,  as  sheriff  of  Hall 
county,  to  satisfy  certain  executions  issued  upon  judgments 
rendered  a^rainst  Jesse  H.  Withers  and  Gustavus  Kolls. 
There  was  a  trial  to  a  jury,  with  verdict  and  judgment  in 
favor  of  plaintiffs  below. 

But  a  single  question  is  presented  for  our  consideration, 
and  that  is:  Does  the  evidence  sustain  the  verdict?  It  is 
insisted  that  the  goods  levied  upon  by  the  sheriff,  which 
are  in  controversy  in  this  action,  were  purchased  by,  and 
belonged  to,  the  defendants  in  error.  It  is  undisputed 
that  on  the  16th  day  of  February,  1889,  the  said  Jesse  H. 
Withers  and  Gustavus  KoUs  were  engaged  in  the  mercau- 
tile  business  in  Grand  Island  under  the  firm  name  and 
style  of  Withers  &  Kolls,  and  were  then  indebted  to 
wholesale  houses  and  others  in  sums  aggregating  more  than 
$18,000.  On  said  date  their  stock  of  goods,  which  was 
covered  by  insurance,  was  destroyed  by  fire.  Shortly 
thereafter  they  made  settlement  with  the  insurance  compa- 
nies, and  received  over  $13,000  in  cash.  Subsequent  to 
the  loss,  but  prior  to  its  adjustment,  they  wrote  to  their 
creditors  saying  that  they  would  pay  as  soon  as  the  insur- 
ance companies  adjusted  their  loss;  but  as  soon  as  they  had 
effected  a  settlement  with  the  insurance  companies  and 
received  the  money  from  them,  so  that  it  was  beyond  the 
reach  of  creditors,  they  sent  to  their  various  creditors  a 
proposition  offering  to  pay  fifty  cents  on  the  dollar  of  their 
indebtedness,  in  full  settlement.     Some  of  the  creditors 
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accepted  the  proposition,  while  others  commenced  attach- 
ment proceedings,  and  others  still  obtained  judgments  on 
their  claims  and  had  executions  issued.  To  the  creditors 
who  declined  to  accept  the  terms  of  settlement  proposed, 
they  have  refused  to  pay  anything. 

It  also  appears  that  said  Jesse  H.  Withers  and  Gustavus 
Eolls  on  April  10,  1889,  procured  their  wives,  the  de* 
fendants  in  error,  to  file  a  certificate  of  copartnership.  A 
new  stock  of  goods  was  purchased,  and  on  the  20th  day  of 
the  same  mouth  business  was  resumed  at  the  old  stand 
under  the  old  firm  name  of  Withers  &  KoUs.  The  hus- 
bands had  exclusive  control  and  management  thereof  the 
same  as  before  the  fire.  They  took  gobds  from  the  store 
for  their  own  use  without  charging  themselves  therewith. 
They  did  not  keep  any  account  of  the  moneys  which  were 
taken  from  the  store  and  used  by  either  of  them,  nor  have 
they  ever  rendered  an  account  of  the  business  to  their 
wives.  The  defendants  in  error  had  no  money,  yet  the 
record  shows  several  hundred  dollars  were  paid  in  cash  on 
the  goods  at  the  time  the  same  were  purchased.  A  perti- 
nent inquiry — who  furnished  the  money?  The  proofs 
disclose  that  of  the  (13,000  received  from  the  insurance 
companies  only  about  $9,000  was  paid  to  the  creditors  of 
the  old  firm  of  Withers  &  Kolls,  and  the  remaining  $4,000 
they  failed  to  account  for,  although  repeatedly  requested  so 
to  do  when  upon  the  witness  stand.  A  fair  inference  from 
the  testimony  is  that  the  first  cash  payment  on  the  goods 
was  made  out  of  moneys  received  from  the  insurance' com- 
panies, and  all  others  were  made  from  the  proceeds  of  the 
sale  of  goods  or  moneys  borrowed.  It  is  certain  that  the 
first  payment  on  the  stock  was  not  derived  from  the  $2,500 
borrowed  from  one  of  the  banks  in  Grand  Island,  as 
claimed  by  defendants  in  error,  for  the  reason  the  same 
was  paid  several  days  prior  to  the  making  of  the  loan.  As 
to  this  loan,  it  was  negotiated  by  Jesse  H.  Withers  and 
Gustavus  Kolls,  each  signing  his  wife's  name  to  the  note 
given  therefor. 
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It  is  suggested  that  the  payment  of  the  goods,  which  were 
purchased  on  credit  after  the  fire,  was  secured  by  mortgage 
on  the  separate  properties  of  the  wives.  While  it  is  true 
for  the  purpose  of  obtaining  goods  on  credit  from  Kerken- 
dall,  Jones  &  Co.,  and  Samuel  C.  Davis,  a  mortgage  was 
given  upon  two  pieces  of  real  estate  in  Grand  Island  to 
Charles  A.  Coe  as  trustee  for  said  parties,  yet  the  evidence 
is  undisputed  that  on  and  prior  to  December  24, 1^87,  one 
of  these  tracts  belonged  to  Jesse  H.  Withers,  and  the  other 
was  owned  by  Gustavus  Kolls ;  that  Withers,  without  any 
consideration  therefor,  made  a  deed  to  his  tract  directly  to 
his  wife,  which  deed  purports  to  have  been  executed  on 
December  24,  1887,  and  a  deed  bearing  the  same  date  was 
executed  by  Kolls,  without  consideration,  for  the  premises 
belonging  to  him,  to  Mra.  Kolls.  Neither  of  these  con- 
veyances was  placed  upon  record  until  after  the  fire  and 
about  the  time  the  alleged  new  partnership  was  formed. 
While  the  real  estate  thus  conveyed  was  exempt,  and  not 
subject  to  fraudulent  alienation,  the  same  being  the  home- 
steads of  the  parties,  the  proofs  satisfy  us  that  the  placing 
of  these  transfers  upon  record  and  the  making  of  the  mort- 
gage to  Coe  were  parts  of  the  scheme  devised  by  the  hus- 
bands to  enable  them  to  resume  business  in  the  name  of 
their  wives,  without  paying  the  creditors  of  the  old  firm  of 
Withers  &  Kolls  who  had  declined  to  compromise  their 
claims  for  fifty  cents  on  the  dollar.  After  a  careful  consid- 
eration of  the  evidence  we  have  reached  the  conclusion  that 
it  fails  to  support  the  finding  of  the  jury.  The  judgment 
is  reversed  and  the  cause  remanded. 

Revebsed  and  remanded. 

The  other  judges  concur. 
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Mary  H.  Rupert  et  al.  v.  Peter  Penner  et  al,     1 4e  912 

;  35    S87 

[FiLKD  November  2, 1892.]  55  4o8 


9l  : :  Sufficiency  of  Objectiok.    The  admiBsion  of 

a  deed  in  evideDoe  was  objected  to  at  the  time  by  the  adverse 
party  as  incompetent,  immaterial,  and  irrelevant.  Hdd,  That 
the  objection  was  not  specific  enough  to  reach  defects  in  the  eze- 
eation  of  the  instrnment,  as  that  it  was  not  witnessed. 

3.  Evidenoe:  Objections:  Waiver.    Ordinarily  objections  to  the 

admission  of  testimony  not  made  when  offered  are  waived  and 
cannot  be  nr^ed  for  the  first  time  on  appeal  to  this  ooart 

4.  Deed:   Description  of  Real  Estate.    Real  estate  is  snffl- 

ciently  described  in  a  conveyance  when  the  deed  refers  for  iden- 
tification to  another  deed  specifically  mentioned  therein,  which 
contains  an  accurate  description  of  the  property  sold. 

(k  ;  Identity  of  Grantor.    In  the  body  of  a  deed  and  ia 

the  certificate  of  acknowledgment  the  grantor  was  correctly 
described  as  Archibald  T.  Finn.  The  deed  was  signed  as  Arch. 
T.  Finn.  The  certificate  of  acknowledgment  identified  the 
party  mentioned  as  grantor  as  known  to  the  officer  to  be  the  per- 
son  whose  name  is  afiized  to  the  instrnment  and  who  execnted 
the  same.  Held,  That  it  sufficiently  appeared  that  "Archibald 
T."  and  "Arch.  T."  were  one  and  the  same  person. 

Identity  of  the  Name  of  a  grantor  or  grantee  is  jyrtuHi 


facie  evidence  of  identity  of  the  person. 

7.  Conveyance  of  Aeal  Estate:  Construction  of  Instru- 
ment. Under  the  provisions  of  section  63,  chapter  73,  Compiled 
Statntes,  in  construing  an  instrnment  conveying  real  estate, 
when  by  any  reasonable  interpretation  the  granting  clause  and 
the  habendum  can  be  reconciled,  effect  must  be  given  both. 

8w  :  ■  The  premises  of  a  deed  were,  **  do  hereby  grant,  sell 

and  convey  unto  J.  P.  C."    The  habendum  clause  was  "  to  have 
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1.  lyeotment:  Admission  of  Evidence:  Discretion  of  Trial  r-^--^' 
Court.  Permitting  the  introduction  in  evidence  of  records  of  jrsQ 
deeds  duly  recorded,  for  the  purpose  of  proving  title  to  real  estate 
in  an  action  in  (jectment,  instetid  of  requiring  the  production  of 
the  original  deeds,  rests  lar^&ely  in  the  discretion  of  the  trial 
court,  and  its  ruling  thereon  will  be  regarded  as  conclusive  un- 
less there  has  been  an  abuse  of  discretion. 
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and  to  hold  said  premises  with  the  appartenanoes  onto  the  aaid 
J.  P.  0.  for  and  daring  the  term  of  his  natural  life,  and  at  hfa 
decease  the  same  shall  descend  in  equal  shares  to  his  children,'' 
naming  them.  Heldf  That  the  deed  conTejed  a  life  estate  to  J. 
P.  C  with  remainder  to  his  children  therein  mentioned. 

e 
Error  to  the  district  court  for  Douglas  county.    Tried 

below  before  Doane,  J. 

Savage^  Morris  &  Davis^  for  plaintiffs  in  error. 
Mahoneyy  Minahan  &  Smyth,  eonirct. 

NORVAL,  J. 

This  is  a  suit  in  ejectment  brought  in  the  court  below  bjr 
Mary  H.  Rupert,  Sarah  A.  Burchmore,  Thomas  B.  Clev^ 
land,  Sophia  Cleveland,  John  B.  Cleveland,  Clara  H. 
Cleveland,  Grace  M.  Cleveland,  and  Grant  W.  Cleveland, 
the  plaintiffs  in  error,  to  recover  certain  real  estate  situated 
in  the  city  of  Omaha. 

A  jury  was  selected  to  try  the  cause,  but^  after  the  testi- 
mony was  closed,  by  agreement  of  parties  the  question  of 
title  was  submitted  to  the  court,  who  found  for  the  defend* 
ants,  and  judgment  was  entered  dismissing  the  action. 

Plaintiffs  claim  title  from  the  United  States  through 
numerous  conveyances,  the  following  being  their  chain  oi 
title  to  the  premises:  United  States  to  Preston  Seeves, 
patent,  dated  May  1,  1860,  recorded  January  6,  1861 ; 
Preston  Reeves  and  wife  to  Jesse  Lowe,  mayor  of  the  cify 
of  Omaha,  warranty  deed,  dated  October  31, 1857,  recorded 
November  2,  1857;  Jesse  Lowe,  mayor,  etc.,  to  Thomas 
B.  Cuming,  deed,  conveying  the  undivided  one-half  of  the 
premises,  dated  October  31,  1857,  recorded  November  2, 
1857;  Charlotte  Cuming,  widow  of  Frank  H.  Cuming, 
deceased.  May  Cuming,  Francis  Cuming,  Anne  Cuming, 
Emily  Cuming,  and  Caroline  Large,  sisters  of  said  Thomas 
B.  Cuming,  to   Margaretta  C.  Cuming,  quitclaim  deed, 
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dated  August  22,  1864,  recorded  December  2,  1864; 
Jesse  Lowe,  major,  etc,  to  Archibald  T.  Finn  and  Charles 
Bridge,  deed  to  undivided  one-half,  dated  October  31, 
1857,  recorded  November  2,  1857;  Charles  Bridge  to 
Archibald  T.  Finn,  deed,  dated  April  29,  1861,  recorded 
Maj  14,  1861;  Margaretta  C.  Cuming  to  George  Arm- 
strong, deed,  dated  December  1,  1864,  recorded  December 
2,  1864;  Archibald  T.  Finn  to  George  Armstrong,  deed, 
dated  September  27,  1862,  recorded  December  6,  1864; 
George  Armstrong  to  Mason  L.  Derwin,  deed,  dated  Sep- 
tember 19, 1872,  recorded  same  date;  Mason  L.  Derwin  to 
Moses  Hotaling,  warranty  deed,  dated  December  14,  1867, 
recorded  December  20,  1867;  warranty  deed  from  Moses 
Hotaling  and  Ellen  M.,  his  wife,  to  John  P.  Cleveland  for 
life,  with  remainder  to  his  children,  the  plaintiffs  herein, 
bearing  date  September  13,  1877,  and  filed  for  record  the 
next  day. 

It  appears  from  the  evidence  that  said  John  P.  Cleve- 
land died  in  1886,  and  that  Mary  H.  Cleveland  and  Sarah 
A.  Cleveland,  mentioned  in  the  deed  last  referred  to,  have 
since  married,  the  former  to  Louis  Rupert,  and  the  latter  to 
one  Burchmore. 

The  record  shows  that  John  P.  Cleveland  and  wife  mort- 
gaged the  premises  sought  to  be  recovered  in  this  action  on 
the  8th  day  of  January,  1880,  to  Charles  C.  Housel  to 
secure  the  payment  of  $150;  that  subsequently  said  mort- 
gage was  foreclosed,  the  property  sold  under  the  decree  to 
said  Housel,  and,  by  direction  of  the  court,  Wallace  B. 
Bartlett,  as  special  master  commissioner,  executed  a  deed  to 
«  Housel  covering  said  premises.  On  the  5th  day  of  No- 
vember, 1 883,  said  Charles  C.  Housel,  with  his  wife,  Myra 
J.,  executed  and  delivered  a  warranty  deed  of  the  property 
to  the  defendant,  Peter  Penner,  which  was  duly  placed 
upon  record. 

Numerous  objections  are  urged  by  defendants  to  certain 
deeds  in  plaintiffs'  chain  of  title,  and  defendants  further  in- 
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sist  that  the  deed  of  Moses  Hotaling  and  wife  conveyed  the 
fee  to  John  P.  Cleveland,  instead  of  a  life  estate  to  him, 
with  remainder  to  plainti£&. 

The  plaintiffs^  for  the  purpose  of  showing  the  devolu- 
tion of  title,  introduced  in  evidence,  over  defendants'  objeo- 
tions,  record  copies  of  the  deeds,  instead  of  the  originals. 
Defendants  contend  with  much  earnestness  that  the  proper 
foundation  for  the  introduction  of  secondary  evidence  of 
the  conveyances  was  not  laid,  and,  although  the  records 
were  admitted,  the  trial  court  ought  to  have  excluded  the 
same  in  reaching  a  conclusion,  and  therefore  it  will  be  pre- 
sumed to  have  done  so. 

Section  13  of  chapter  73  of  the  Compiled  Statutes  of 
1891,  among  other  things,  provides  that  'Hhe  record  of  a 
deed  duly  recorded,  or  a  transcript  thereof  duly  certified, 
may  also  be  read  in  evidence  with  the  like  force  and  effect 
as  the  original  deed,  whenever,  by  the  party's  oath  or  other- 
wise, the  original  is  known  to  be  lost,  or  not  belonging  to 
the  party  wishing  to  use  the  same,  nor  within  his  control." 

It  appears  from  the  testimony  of  Mrs.  Cleveland  that 
she  was  the  wife  of  John  P.  Cleveland  and  was  residing 
with  him  at  the  time  of  his  death  ;  that  he  kept  his  papers 
in  his  desk  at  his  home,  where  she  made  diligent  search 
for  the  deeds,  but  was  unable  to  find  either  of  them,  and 
that  none  of  the  original  deeds  constituting  plaintiffs'  chain 
of  title  were  in  her  possession  or  under  her  control.  True, 
Mrs.  Cleveland  is  not  a  party  plaintiff  in  her  own  right, 
yet  she  is  the  natural  guardian  of  and  appears  and  prose- 
cutes the  suit  as  the  next  friend  for  the  minor  plaintiffs. 

In  view  of  the  statutory  provisions  and  the  construction  • 
placed  thereon  by  this  court,  we  are  of  the  opinion  that 
sufficient  foundation  was  laid  for  the  introduction  of  the 
record  of  conveyances.  The  question  of  admitting  in  evi- 
dence records  of  deeds  and  other  instruments  duly  recorded, 
instead  of  requiring  the  production  of  originals,  rests 
largely  in  the  discretion  of  the  trial  court     There  was  no 
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abuse  of  discretion  in  this  case  in  admitting  secondary  evi- 
dence. The  deed  to  John  P.  Cleveland  and  the  plaintiffs 
embraces  only  a  portion  of  the  lands  described  in  the  deeds 
to  which  objections  are  made;  therefore,  the  record  of  such 
deeds  was  admissible  in  evidence  without  laying  any 
foundation  therefor,  as  there  is  no  presumption  that  the 
originals  were  ever  in  plaintiffs'  possession.  (JDelaney  o. 
ErricksoUy  10  Neb.,  492;  Hapgood  Plow  Co.  v.  Martin, 
16  Id.,  27;  F.,  E.  &  M.  V.  R.  Co.  v.  Marley,  25  Id.,  138 ; 
Buck  V.  Goge,  27  Id.,  306.) 

The  point  is  made  that  the  deed  from  Jesse  Lowe,  mayor, 
to  Finn  and  Bridge  was  incompetent  to  show  a  transfer  of 
title  from  the  grantor  to  the  grantees  therein  named,  b^ 
cause  the  same  is  not  witnessed ;  therefore  it  should  not 
have  been  admitted  by  the  trial  court,  and  hence  mast  now 
be  disregarded.  A  sufficient  answer  to  this  contention  is 
that  no  such  objection  was  urged  in  the  court  below.  The 
record  shows  that  when  the  deed,  or  rather  the  record 
thereof,  was  offered  in  evidence  the  defendants  objected  to 
its  introduction,  as  being  incompetent,  immaterial,  and 
irrelevant.  This  objection  is  too  general  to  reach  the  de- 
fect now  insisted  upon.  {Gregory  v,  Langdon,  11  Neb., 
166.)  Had  the  ground  of  the  defendants'  objection  to  the 
deed  been  that  it  was  not  witnessed,  its  admission  in  evi- 
dence would  have  been  improper.  While  this  is  true,  it 
by  no  means  follows  that,  since  the  deed  was  admitted  with- 
out such  objection  being  made,  the  court  would  be  justified 
in  rejecting  the  same  when  it  comes  to  weigh  the  testimony. 

The  cases  of  Enyeari  v.  Davis,  17  Neb.,  228,  and  WiU 
lard  V.  Foster,  24  Id.,  213,  cited  in  brief  of  defendants, 
are  inapplicable.  No  such  a  question  as  we  are  now  con- 
sidering was  therein  decided.  These  decisions  affirm  the 
doctrine,  which  has  been  repeatedly  recognized  and  applied 
by  this  court,  that  error  will  not  lie  for  the  admission  of 
irrelevant  testimony  in  a  cause  tried  to  a  court  without  a 
jury.     The  reason  for  the  rule  is  well  stated  in  Willurd  v. 
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Foster^  thus:  ''The  coart  muBt  necessarily  have  an  oppor- 
tunity to  examine  each  article  of  evidence  offered,  even  for 
the  purpose  of  rejecting  it ;  and  so  the  duty  of  acting  and 
deciding  the  cause^  upon  the  legal  and  relevant  evidence 
selected  from  the  mass  that  may  have  been  introduced,  may 
be  as  well  discharged  by  the  court  upon  the  final  consider- 
ation of  the  cause,  as  to  pause  in  the  course  of  trial  to  pass 
upon  the  admissibility  of  the  several  matters  offered  in 
evidence."  In  causes  tried  without  the  intervention  of  a 
jury,  the  court  must  base  its  decision  solely  upon  the  mate- 
rial and  relevant  testimony,  and  as  the  court  is  presumed 
to  have  considered  none  other,  the  admission  of  irrelevant 
testimony  could  not  prejudice  the  party  complaining  of  its 
introduction.  But  neither  of  the  cases  cited  by  counsel  is 
authority  for  holding  that  a  court,  after  admitting  relevant 
and  material  testimony,  may  disr^ard  the  same  because  it 
was  inadmissible,  for  the  reason  no  foundation  had  been 
laid,  or  because  of  some  other  ground  which  properly  might 
have  been  made,  but  which  was  not  urged.  No  good  rea- 
son has  been  suggested  why  the  rule  for  which  defendants 
contend  should  be  adopted.  It  certainly  would  not  aid  in 
the  administration  of  justice.  Under  such  a  rule,  objections 
to  testimony  would  be  unnecessary,  but  the  court  would  be 
compelled  to  regard  all  objections  which  could  properly 
be  made,  but  which  were  not  insisted  upon  when  the  testi- 
mony was  received.  Ordinarily,  in  a  case  tried  to  a  jury, 
objections  not  made  to  testimony  when  offered  are  waived, 
and  we  think  the  same  rule  should  obtain  where  the  trial 
is  to  the  court. 

The  deed  from  Reeves  to  Lowe  shows  that  the  convey- 
ance was  made  to  the  grantee  as  mayor  of  Omaha,  and  to 
his  successors  in  office,  in  trust  to  convey  the  tract  therein 
described,  which  includes  the  premises  involved  in  this  law- 
suit, to  the  several  owners  and  occupants.  It  is  objected 
that  it  is  not  shown  that  Finn  and  Bridge  were  beneficia- 
ries under  the  trust,  therefore  the  deed  from  Lowe  to  them 


Vol.  35]      SEPTEMBER  TERM,  1892.  693 


Rapert  ▼.  Penner. 


was  not  competent.  The  l^al  presumption,  in  the  ab- 
sence of  any  evidence  upon  the  subject,  is  that  Finn  and 
Bridge  were  entitled  to  the  deed  under  the  terms  of  the 
trust,  and  that  the  trust  was  properly  executed.  {TecufMeh 
Town  SUe  Case,  3  Neb.,  267.) 

It  is  urged  that  the  deed  from  Bridge  to  Finn  is  void 
for  want  of  certainty  in  the  description  therein  contained, 
which  reads :  '^AU  and  singular  that  certain  piece  or  parcel 
of  land  situated  and  being  within  the  corporate  limits  of  the 
city  of  Omaha,  in  the  county  of  Douglas,  and  territory  of 
Nebraska,  it  being  an  undivided  quarter  section,  number 
sixteen  (16),  known  and  designated  on  Byers'  map  of  the 
<nty  of  Omaha  as  Bridge  and  Cummings  tract,  the  said 
land  is  the  same  as  conveyed  by  deed  to  Archibald  T.  Finn 
and  Charles  Bridge,  now  on  record  in  the  recorder's  office 
in  the  city  of  Omaha,  containing  forty  acres,  more  or  less/' 
The  precise  quarter  of  section  16  intended  to  be  conveyed 
18  not  stated,  nor  is  the  township  and  range  mentioned ; 
therefore  the  description  is  so  defective  and  imperfect  that 
nothing  passed  by  that  alone;  yet  the  location  of  the  prop- 
erty is  definitely  fixed  and  made  certain  by  that  part  of 
the  deed  which  refers  to  Byers'  map  of  the  city  of  Omaha 
and  to  the  deed  to  Finn  and  Bridge.  The  deed  from 
Bridge  to  Finn  identifies  the  property  as  being  the  same 
as  18  designated  in  the  Byers  map  as  Bridge  and  Cum- 
mings tract,  and  as  the  same  land  conveyed  by  the  deed  to 
Archibald  T.  Finn  and  Charles  Bridge,  then  on  record,  in 
which  the  property  is  described  as  the  '^  undivided  one-half 
of  the  southeast  quarter  of  section  sixteen  (16),  in  township 
nnmber  fifteen  (16)  north,  of  range  thirteen  east,  of  the  6th 
principal  meridian."  Taking  these  two  deeds  together 
there  is  no  uncertainty  as  to  the  property  intended  to  be 
conveyed.  ( Caldwell  v.  Center,  30  Cal.,  539 ;  Coats  v.  Taft^ 
12  Wis.,  389*;  Newman  v.  Tymeson,  13  Wis.,  172;  Nelson 
V.  Broadhack,  44  Mo.,  596.) 

But  even  if  the  proi)erty  was  not  sufficiently  identified, 
'    41 
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the  judgment  oould  not  stand.  Independent  of  the  oon- 
veyanee  from  Bridge  to  Finn,  the  latter  was  the  owner  of 
the  undivided  fourth  of  the  tract  in  dispute  by  virtue  of 
tlie  deed  from  Lowe  to  Finn  and  Bridge,  and  if  plaintiffs 
only  obtained  title  to  the  undivided  one^fourth,  they  would 
still  be  entitled  to  maintain  the  action. 

It  is  insisted  that  the  record  does  not  show  that  Archi- 
bald T.  Finn  has  ever  parted  with  his  title.  This  oonten* 
tion  is  based  upon  the  fact  that  in  the  body  of  the  deed 
from  Finn  to  George  Armstrong,  the  grantor  is  designated 
as  Archibald  T.  Finn,  while  the  signature  to  the  convey- 
ance is  Arch.  T.  Finn.  In  the  certificate  of  acknowledg- 
ment the  name  of  the  grantor  is  written  the  same  as  in  the 
body  of  the  deed,  the  officer  taking  the  acknowledgment 
certifying  that  ^^  personally  came  Archibald  T*  Finn,  per- 
sonally to  me  known  to  be  the  identical  person  whose  name 
is  affixed  to  the  above  deed  as  grantor,  and  acknowledged  the 
instrument  to  be  his  voluntary  act  and  deed."  This  was 
sufficient  to  show  that  the  grantor  described  in  the  deed 
and  the  person  who  signed  and  acknowledged  the  instm- 
ment  were  one  and  the  same  person.  It  is  obvious  that 
Arch,  was  intended  as  an  abbreviation  of  Archibald,  there- 
fore there  is  no  contradiction  between  the  certificate  of 
acknowledgment  and  the  deed.  It  frequently  occnrs  in 
transferring  lands  that  the  grantor  in  making  a  deed  signs 
either  his  initials  or  the  abbreviation  of  his  given  name^ 
although  the  Christian  name  is  stated  in  full,  both  in  the 
body  of  the  deed  and  in  the  certificate  of  acknowledgment, 
yet  the  instrument  would  not  be  inadmissible  in  evidence 
for  that  reason  alone,  where  from  an  examination  thereof 
it  clearly  appears  that  the  same  was  signed  and  acknowl- 
edged by  the  grantor.  This  doctrine  is  well  supported  by 
the  adjudicated  cases. 

In  Lyon  v.  Kain,  36  111.,  362,  the  grantors  were  cor- 
rectly described  in  the  body  of  the  conveyance  and  in 
the  acknowledgment  as  Samuel  B.  Postley  and  Abraham 
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B.  Kaiiiy  while  the  deed  was  signed  '^S.  Brook  Postlej" 
and  '^A.  Boudoin  ELain."  It  was  held  that  as  the  officer 
taking  the  acknowledgment  certified  that  he  knew  them  to 
be  the  identical  persons  named  in  the  deed  as  makers 
thereof,  the  identitj  of  the  grantors  with  the  persons 
signing  was  sufficiently  established  to  entitle  the  instru- 
ment to  be  received  in  evidence  without  other  proof. 
Walker,  C.  J.,  in  delivering  the  opinion  of  the  court,  ob- 
serves: ^  When  it  is  remembered  that  the  law  requires  the 
officer  to  be  personally  acquainted  with  the  grantor,  or  to 
have  his  identity  proved,  before  he  receives  the  acknowledg- 
ment, we  can  perceive  no  irr^ularity  in  the  executiou  of 
this  conveyance.  The  identity  of  the  grantor,  and  not  the 
person  who  merely  signs  the  deed,  must  be  established  be- 
fore the  officer  can  act.  His  identity  is  a  fact  that  the 
officer  must  know,  or  have  proved^  before  he  is  authorized 
to  grant  his  certificate,  and  when  he  has  found  and  certified 
that  fact|  it  is  binding  until  rebutted.  There  is  no  evi- 
dence in  this  record  attacking  the  truth  of  these  certifi- 
cates, and  they  must  in  this  particular  be  held  sufficient. 
The  party  executing  any  instrument  may  adopt  any  name, 
and  he  will  be  bound  by  its  execution.  If  not  his  real 
name,  his  identity  with  the  execution  must  be  proved,  and 
we  tliink  it  has  been  done  in  this  case/^ 

In  Orand  Tower  Mfg.  Go.  v.  QUI,  111  III,  541,  one  of 
the  grantors  was  named  in  the  body  of  the  conveyance  as 
well  as  in  the  certificate  of  acknowledgment  as  '^  Robert  P. 
McClintock,"  but  the  deed  was  signed  "R.  Parker  Mc- 
Cliutock.'^  It  was  ruled  that  as  the  certificate  of  ac- 
knowledgment showed  that  Robert  P.  McCIintock  acknowl- 
edged the  instrument,  it  sufficiently  appeared  that  **  Robert 
P.^'  and  "R.  Parker '^  were  the  same  person  and  that  the 
instrument  was  properly  received  in  evidence.  In  this 
connection  we  also  refer  to  the  following  cases  cited  in  the 
t)rief  of  plaintiffii:  Fenton  v.  Perkins^  3  Mo.,  106;  Hoilx  v. 
Batteen,  68  Id.,  87 ;  Middleton  v.  Findla,  25  Cal.,  76. 
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None  of  the  cases  cited  in  brief  of  defendants  conflict 
with  tlie  proposition  above  stated.  The  one  nearest  hold- 
ing a  contrary  doctrine  is  Booihroyd  v.  Eagles,  23  Mich., 
21;  but  a  cursory  examination  shows  that  it  is  not  really 
an  authority  on  the  question  under  consideration.  In  that 
case  Hiram  Sherman  was  named  as  grantor  in  the  body  of 
the  deed  and  in  the  acknowledgment,  while  the  instrument 
was  signed  Harmon  Sherman.  It  was  held  that  the  defect 
was  not  supplied  by  the  certificate  of  acknowledgment  and 
the  deed  was  excluded.  Hiram  and  Harmon  are  not  sim- 
ilar, nor  is  one  the  abbreviation  of  the  other.  The  decision 
therefore  is  not  in  point. 

Another  case  cited  by  defendants  is  Burford  v.  McOaej 
53  Pa.  St.,  431.  There  R.  P.  O'Neill  was  described  as 
grantor  in  the  deed,  and  the  acknowledgment  and  oonvey- 
ance  were  so  signed.  It  was  ruled  that  the  deed  was  not 
admissible  in  evidence  to  show  a  conveyance  from  Pat- 
rick O'Neill  without  evidenceof  identity,  and  that  without 
such  proof  it  would  not  be  presumed  that  R.  P.  O'Neill 
stood  for  Rev.  Patrick  O'Neill.  In  the  case  at  bar  the 
certificate  of  the  oflBcer  who  took  the  acknowledgment, 
established  that  the  grantor  described  in  the  deed  is  the 
same  person  who  signed  and  acknowledged  the  same. 
Parol  proof  of  identity  was  therefore  unnecessary. 

We  have  no  doubt  that  the  deed  from  Finn  to  George 
Armstrong  vested  in  the  latter  the  title  to  the  undivided 
one-half  of  the  property  in  dispute.  As  to  the  other 
undivided  one-half,  the  record  shows  that  it  was  conveyed 
by  Jesse  Lowe,  mayor,  to  one  Thomas  B.  Cuming;  that 
said  Thomas  B.  Cuming  died  in  February  or  March, 
1858,  intestate  without  issue,  leaving  him  surviving,  his 
widow,  Margaretta  C.  Cuming,  his  father,  Frank  H, 
Cuming,  and  his  sisters,  Mrs.  Large,  Mary  Cuming, 
Charlotte  Cuming,  Frank  Cuming,  Emily  Cuming,  and 
Anna  Cuming.  It  is  conceded  that,  under  the  law 
of  descent  in  force  at  the  time  of  the  death  of  Thomas 
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B.  Cuming,  his  nndivided  one-half  of  the  real  estate 
descended  to  his  widoW|  Margaretta  C.  Cuming,  for  life, 
with  remainder  to  his  father,  Frank  H.  The  record 
discloses  that  the  said  Frank  H.  died  in  1862,  and  that 
his  widow  and  children  on  the  22d  day  of  August,  1864, 
executed  the  deed  to  said  Margaretta  C.  Cuming,  to 
which  reference  has  been  made.  The  widow  of  Thomas 
B.  Cuming  not  only  acquired  by  descent  a  life  estate  in 
the  property,  but  also  the  remainder  by  purchase,  if  the 
above  mentioned  deed  bearing  date  August  22,  1864, 
conveyed  to  the  grantee  therein  the  interest  which  de- 
scended to  the  father  of  Thomas  B.  Cuming.  Numerous 
objections  are  urged  against  this  deed,  but  in  our  view  it 
is  not  important  for  the  purpose  of  this  hearing  that  we 
should  stop  and  determine  whether  the  same  are  well 
founded  or  not,  for  it  is  conceded  by  both  parties  that  Mar- 
garetta C.  Cuming,  the  widow  of  Thomas  B.  Cuming, 
deceased,  who  owned  a  half  interest  in  the  property  at  the 
time  of  his  death,  is  still  living,  and  as  the  property  went 
to  her  during  her  life,  she  is  still  entitled  to  possession 
unless  she  has  conveyed  her  interest,  in  which  case,  the 
person  owning  such  interest  is  entitled  to  possession  while 
she  lives. 

But  it  is  urged  by  defendants  that  there  is  no  evidence 
that  Margaretta  C.  Cuming  has  parted  with  her  interest 
This  contention  is  not  borne  out  by  the  record,  for,  as  al- 
ready stated,  Margaretta  C.  Cuming  conveyed  the  property 
on  December  1,  1864,  to  George  Armstrong.  A  similar 
objection  is  urged  against  this  conveyance  as  was  made  to 
the  deed  from  Finn  to  Armstrong,  which  we  have  already 
discussed ;  and  for  the  reasons  there  stated  the  objection  to 
the  validity  of  this  deed  must  be  overruled.  It  is  signed 
M.  C.  Cuming,  but  in  the  body  of  the  deed  and  the  ac- 
knowledgment the  grantee  and  the  person  executing  the 
instrument  is  described  as  Margaretta  C.  Cuming.  This 
was    sufficient  prima  fcude  to  establish  that  M.  C.  and 
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Margaretta  C.  are  one  and  the  same,  and  there  is  no  evi- 
denoe  in  the  record  to  the  contrary. 

It  is  said  there  is  nothing  in  the  deed  to  identify  the 
grantor  with  Margaretta  C.  Cuming,  the  widow  of  Thomas 
B.  Cuming.  The  £Eulure  to  recite  such  fact  in  the  deed 
.does  not  invalidate  the  conveyance.  Identity  of  the  name 
is  sufficient  to  make  a  prima  faoie  case  of  identity  of  the 
person.  (2  Phillips,  Ev.,  608;  Maxwell,  PL  &  Pr.,  612; 
AuBman  v.  Ttmrn,  93  Ind.,  158;  SUbbvM  v.  Dwioan^  108 
U.  S.,  47;  Douglas  v.  Dakin,  46  Cal.,  49;  Flaumog  v. 
Warden,  17  Mo.,  436.)  It  follows  that  the  life  estate  of 
the  widow  of  Thomas  B.  Cuming  vested  in  Qeorge  Arm- 
strong, who  conveyed  the  same,  with  the  half  interest  ob- 
tained from  Finn,  to  Mason  L.  Derwin,  and  from  him  the 
title  passed  down  through  Moses  Hotaling  to  John  P. 
Cleveland  or  the  plaintifb.  If  the  latter  acquired  such 
title  under  said  deed,  then  they  are  entitled  to  the  pos- 
.  session  of  the  premises.  The  determination  of  this  ques- 
tion necessitates  a  construction  of  the  following  provisions 
of  the  deed  executed  by  Hotaling  and  wife : 

"  Know  all  men  by  these  presents,  that  wet,  Moses  Ho- 
.taling  and  Ellen  M.,  his  wife,  of  Washington  county, 
Neh.,  for  the  consideration  of  one  hundred  dollars,  in  hand 
paid,  do  hereby  grants  sell,  and  convey  unto  John  P. 
Cleveland,  of  Omaha,  Nebraska,  the  following  described 
real  estate  in  the  county  of  Douglas,  state  of  Nebraska,  and 
bounded  and  described  as  follows: 

''Together  with  all  the  hereditaments  and  appurtenances 
to  the  same  belonging.  To  have  and  to  hold  said  premises, 
with  the  appurtenances,  unto  the  said  John  P.  Cleveland 
for  and  during  the  term  of  his  natural  life,  and  at  his 
decease  the  same  shall  descend  in  equal  shares  to  his  diil- 
dren,  Mary  H.  Cleveland,  Sarah  A.  Cleveland,  Thomas  R 
Cleveland,  Sophia  Cleveland,  John  F.  Cleveland,  Clars 
,H.  Cleveland,  Grace  M.  Cleveland,  and  Grant  W.  Cleve- 
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land,  and  to  their  heirs  and  assigns.  And  I,  the  said 
Moses  Hotaling^  for  myself  and  my  heirs,  executors,  and 
administrators,  do  hereby  covenant  with  the  aaid  John  P. 
Cleveland  and  his  heirs  and  assigns  that  I  am  lawfully 
seized  of  said  premises;  that  they  are  free  from  incum- 
brance, except  the  taxes  aforesaid  ;  that  I  have  good  right 
to  sell  the  same,  and  that  I  will,  and  my  heirs,  executors, 
and  administrators  shall,  warrant  and  defend  the  same 
against  the  lawful  claims  and  demands  of  all  persons 
whomsoever/' 

The  defendants  contend  the  above  deed  conveyed  to  John 
P.  Cleveland  an  estate  in  fee-simple,  while  plaintiffs,  on 
the  contrary,  insist  that  he  took  only  a  life  estate  with  re- 
mainder to  his  children  named  in  the  deed,  who  are  the 
plaintiffs  herein.  If  it  were  not  for  the  limitation  con- 
tained in  the  habendum  clause,  the  contention  of  defendants 
would  be  unanswerable,  for  under  our  statute  the  use  of 
the  word  heirs  in  a  deed  is  not  indispensable  to  the  convey- 
ance of  a  fee.  In  this  respect  the  legislature  has  changed 
the  common  law  rule.  Where  no  estate  is  expressly  men- 
tioned in  the  granting  clause  or  premises  of  a  deed  it  will 
be  presumed  that  all  the  interest  of  the  grantor  passed  by 
the  conveyance,  unless  a  contrary  intent  is  clearly  manifest 
from  the  language  of  the  entire  instrument. 

Counsel  for  defendants  claim  that  the  habendum  contra- 
dicts the  granting  clause,  and  they  invoke  the  familiar  doc- 
trine that  when  the  habendum  in  a  deed  is  repugnant  to  the 
limitations  appearing  in  the  premises,  it  will  not  control 
the  terms  of  the  premises.  We  do  not  think  this  rule  is 
applicable  to  the  construction  of  the  instrument  under  con- 
sideration, for  the  reason  that  the  premises  and  the  haben* 
dum  are  not  contradictory.  No  definite  estate  is  mentioned 
in  the  former,  while  the  latter  describes  what  estate  in  the 
property  is  conveyed.  Such  being  the  case,  effect  should 
be  given  to  the  limitations  contained  in  the  habendum. 
This  is  in  harmony  with  the  provision  of  section  53,  chap- 
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ter  73,  Compiled  Statutes,  which  provides:  ''In  the  con- 
struction of  every  instrument  creating  or  conveying,  or 
authorizing  or  requiring  the  creation  or  conveyance  of 
any  real  estate,  or  interest  therein,  it  shall  be  the  duty  of 
the  courts  of  justice  to  carry  into  effect  the  true  interest  (in- 
tent) of  the  parties,  so  far  as  such  intent  can  be  collected 
fix>m  the  whole  instrument,  and  so  far  as  such  intent  ia 
consistent  with  the  rules  of  law." 

Under  the  above  provision,  in  construing  an  instrument 
conveying  real  estate,  when  by  any  reasonable  interpreta- 
tion the  granting  or  conveying  clause  and  the  habendum  can 
be  reconciled,  effect  must  be  given  both.  Applying  this 
rule  to  the  construction  of  this  deed  it  is  manifest  from  the 
language  used  that  it  was  the  intention  of  the  grantor  to 
convey  only  a  life  estate  to  John  P.  Cleveland.  Argument 
could  not  make  it  plainer.  Why  specify  that  John  P. 
Cleveland  should  have  and  hold  the  premises  for  and  dur- 
ing the  term  of  his  natural  life,  ''and  at  his  decease  the 
same  shall  descend  in  equal  shares  to  his  children/'  naming 
them,  if  it  was  the  intention  of  the  parties  that  he  should 
take  an  estate  in  fee-simple?  Clearly  the  purpose  in  using 
this  language  was  to  limit  the  estate  conveyed  to  Mr. 
Cleveland  to  a  life  estate. 

A  case  precisely  in  point,  decided  under  a  statute  simi- 
lar to  ours,  is  Riggin  v.  Lwe^  72  111.,  553,  in  which  > 
the  conveyancing  clause  of  the  deed  granted,  bargained, 
sold,  and  conveyed  to  Eliza  McGilton  certain  described 
real  estate.  The  habendum  clause,  "to  have  and  to  hold 
the  said  above  granted  premises  to  the  said  Eliza  McGilton 
during  her  natural  life,  and  at  her  death  the  same  is  by 
these  presents  conveyed  and  confirmed  absolutely  unto  her 
husband,  Andrew  McGilton;  «  *  «  ^nd  in  case 
of  the  death  of  him,  the  said  husband,  Andrew  McGil- 
ton, before  that  of  her,  the  said  Eliza  McGilton,  then  by 
these  presents  the  said  afore  descrrbed  real  estate  is  conveyed 
and  confirmed  absolutely  unto  the  heirs  at  law  of  him,  the 


Vol.  35]      SEPTEMBER  TERM,  1892.  601 


Bapert  t.  Penner. 


said  Andrew  McOilton,  subject  only  to  the  lawful  claims  of 
her,  the  said  Eliza  McGilton.''  It  was  held  that  there  was 
no  repugnancy  between  the  granting  clause  and  the  haben^ 
dum,  and  that  the  deed  conveyed  a  life  estate  to  Eliza  Mc- 
Gilton,  with  remainder  in  fee-simple  to  Andrew  McGilton. 
See  the  following  cases  cited  in  plaintiffs'  brief:  Tyler  v, 
Moore,  17  Atl.  Rep.  [Pa,],  217;  Mordgomery  v.  8'urdivanl, 
14  Cal.,  290;  Bodinev.  Arthur,  14  S.  W.  Rep.  [Ky.],  904; 
Beanv.  Kenmuir,  86  Mo.,  666;  WatterB  v.  Bredin,  70  Pa. 
St,  237. 

It  is  claimed  that  the  word  ''children''  used  in  the  deed 
should  be  interpreted  as  a  word  of  limitation  and  not  a 
word  of  purchase ;  in  other  words,  it  should  be  construed 
to  mean  heirs,  and,  if  so  construed,  Cleveland  took  a  fee* 
simple  title.  While  the  word  ''children "  is  sometimes  held 
to  mean  heirs,  such  a  construction  is  not  permissible  here, 
for  the  reason  that  certain  specified  children  of  John  P. 
Cleveland  are  named  in  the  deed  as  the  persons  to  whom 
the  title  should  pass,  thus  clearly  excluding  the  inference 
that  it  was  the  purpose  of  the  parties  that  the  property 
should  go  to  the  persons  who  might  be  his  heirs  at  his 
death.  We  think  the  word  "children,"  in  the  connection 
in  which  it  is  used,  is  merely  descriptive,  being  employed 
for  the  purpose  of  identifying  the  particular  persons  named 
in  the  deed  as  remainder-men. 

We  think  counsel  for  defendants  attach  too  much  im- 
portance to  the  word  "deceased,"  mentioned  in  the  Ao- 
bendum  clause  of  the  deed.  To  give  the  word,  in  the  con- 
nection it  is  employed,  its  ordinary  legal  meaning  would 
be  to  reject  and  disregard  other  parts  of  the  sentence  in 
which  it  is  found,  and  ignore  the  intention  of  the  parties  as 
gathered  from  the  entire  instrument.  We  cannot  believe 
it  was  used  to  denote  that  the  children  of  John  P.  Cleveland 
were  to  take  by  inheritance  and  not  as  purchasers.  Had 
such  been  the  intention  of  the  grantor,  it  is  not  reasonable 
to  suppose  the  names  of  those  who  were  to  acquire  the  es- 
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tate  on  the  death  of  John  P.  Cleveland,  would  have  been 
mentioned,  for  at  that  time  they  might  not  be  living,  and 
other  children  might  have  been  born  to  him  after  the 
making  of  the  deed,  who  might  be  heirs  at  his  death.  (Den* 
neU  V.  DenneU,  40  N.  H.,  498 ;  BaOenUne  v.  Wood,  42  N. 
J.  £q.,  558 ;  Habtead  v.  Hall,  60  Md.,  213 ;  Hodges  v. 
Fleetwood,  102  N.  Car.,  122;  Tyler  v.  Moore,  17  Atl.  Eep. 
[Pa.],  216.) 

Our  oonclasion  is  that  only  a  life  estate  vested  in 
John  P.  Cleveland,  which  passed  by  the  mortgage  fore- 
closure proceedings  to  Housel,  and  by  conveyance  from 
him  to  the  defendant  Penner.  This  brings  us  to  the  con- 
sideration of  the  question  whether  or  npt  the  said  John  P. 
Cfeveland  is  dead.  If  alive,  plaintiffs  would  not  be  entitled 
to  the  possession  of  the  property  until  after  his  death. 
Mrs.  S.  S.  Cleveland,  who  was  sworn  on  the  part  of  the 
plaintiffs,  testified  on  that  branch  of  the  case  as  follows: 

.  Q.  You  were  the  wife  of  John  P.  Cleveland,  were  yoa 
not? 

A.  Yt'S,  sir. 

Q.  Is  he  living? 

A.  No,  sir. 

Q.  When  did  he  die? 

A.  Tiiree  years  ago. 

Q.  Where  did  he  die? 
.    A.  At  Kansas  City. 
.    Q.  You  were  living  with  him  at  the  time? 

A.  Yes,  sir. 
^  «  «  «  *  m  ^ 

Cross-examination  : 

Q.  You  say  Mr.  Cleveland  died  in  1886? 
A.  Yes,  sir ;  three  years  ago. 

♦  ♦  4c  ♦  *  *  t 

The  witness  further  testified  that  plaintiffs  are  her  cfail* 
dren;  that  after  the  death  of  her  hnsband  she  made  an 
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ineffectual  search  in  the  place  where  he  usually  kept  his 
pa])er8  for  the  deeds  to  the  property  in  controversy. 

The  objection  that  the  death  of  John  P.  Cleveland,  who 
topk  the  life  estate^  is  not  proven,  is  teclmical,  and  without 
merit.  It  is  based  upon  the  fact  that  in  the  question  pro- 
pounded to  Mrs.  Cleveland  relating  to  her  husband's  death, 
the  middle  letter  of  his  name  is  written  *'  B."  instead  of 
'*  P."  An  examination  of  the  bill  of  exceptions  satisfies  us 
that  it  is  a  clerical  error  of  the  official  stenographer  in 
taking  down  the  testimony  and  transcribing  his  short^hand 
notes  of  the  same.  The  transcript  makes  it  appear  that 
the  plaintiffs  introduced  in  evidence  a  deed  from  Hotaling 
to  John  B.  Cleveland  and  a  mortgage  from  John  B. 
Cleveland  to  Housel.  Yet  an  examination  of  the  in^ru- 
mcEfs  referred  to,  copies  of  which  are  in  the  record,  shows 
that  in  each  the  middle  initial  of  Mr.  Cleveland's  name 
is  written  '^P."  To  suggest  that  plaintiffs  proved  the 
death  of  a  person  who  was  never  connected  with  the  prop- 
erty in  any  ihanner  and  searched  among  his  papers  for 
the  deeds  in  plaintiffs'  chain  of  title  is  to  reflect  upon  the 
intelMgence  of  their  counsel  without  any  just  grounds  there- 
for. 

Lastly,  it  is  contended  that  there  is  no  proof  that 
plaintiffs  are  the  persons  named  in  the  deed  from  Hotaling 
to  Cleveland  as  remainder-men.  The  undisputed  testi- 
mony shows  that  the  witness,  Mrs.  S.  S.  Cleveland,  was  the 
wife  of  John  P.  Cleveland,  and  that  plaintiffs  are  his 
children.  The  names  of  all  but  two  correspond  exactly 
to  the  names  mentioned  in  the  deed,  and  these  two,  Mary 
H.  and  Sarah  A.,  it  is  established  beyond  controversy,  are 
sisters  of  the  other  plaintiffs,  but,  as  already  stated,  are 
married,  respectively,  to  Ruperjb  and  Burchmore.  There  is 
no  evidence  which  in  the  least  casts  any  suspicion  upon  the 
identity  of  the  plaintiffs  with  the  persons  named  in  the 
deed  as  remainder-men,  and  the  only  conclusion  we  can 
draw  from  the  testimony  is  that  such  identity  is  shown. 
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The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 


Reysbsbp  >  ..d  reicakded. 


The  other  judges  concur. 


35    004 
iS    883 


John  W.  Johkson  et  aii.  v.  William  Tobpt  et  al. 

[FiLKD  NOVKMBEB  3,  1802l] 

1.  Joint  Tort  Feasors:  OovTBiBUTioir.  ladetomUiingwIicllMr 
one  joint  wrong-doer  i«  entitled  to  oontribntion  from  another  tiie 
test  is,  whether  the  former  knew,  at  the  time  of  the  oommi«iiNi 
of  the  act  for  which  he  has  been  compelled  to  respond,  that  sneb 
act  wss  wrongful. 

%  : :  iNToziOATiNa  Liquobs  ;  Damages  fob  Ub- 

LAWFUL  Sale.  T.,  a  lioeoied  saloon-keeper,  sold  intoxicatinf 
liqnor  to  B.,  an  habitual  dmnkard,  ibr  which  the  wife  of  the 
latter  reoofered  judgment  against  him  on  his  bond.  T.  hsTing 
satisfied  said  judgment,  sued  J,,  another  saloon-keeper  in  the 
same  Tillagel  to  enforce  contribution  on  the  ground  that  the  lat- 
ter had  also  sold  liquor  to  R.  which  contributed  to  the  ii^uiy 
for  which  the  wife  of  the  latter  had  recoTered.  As  the  nndis- 
puted  oTidence  proves  that  R.  was  known  to  be  a  common  or 
habitual  drunkard  at  and  before  the  sale  of  the  liqnor  to  him, 
the  presumption  is  that  T.  knew  when  he  sold  the  liquor  in 
question  that  he  wte  doing  a  wrongful  and  unlawful  act  and  be 
Is  thereforo  not  entitled  to  contribution  from  J. 

Error  to  the  district  court  for  Johnson  county.    Tried 
below  before  Appelqet^  J. 

J.  Hall  HUohcock,  K  W.  ThomoM,  and  8.  P. 
for  plaintiffs  in  error. 

jD.  F.  Osgood,  and  TalLjt  A  Bryan^  oontrct. 
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Post,  J. 

This  was  an  action  in  the  district  coart  of  Johnson 
oounty  to  enforce  contribution  on  account  of  a  judgment 
against  the  defendants  in  error  on  tlie  bond  of  Torpy,  a 
licensed  saloon-keeper.  It  appears  from  the  petition  that 
said  Torpy  obtained  a  license  from  the  village  board  to  sell 
liquor  in  the  village  of  Sterling,  and  gave  bond  as  required 
by  law,  with  the  other  defendants  in  error  as  sureties,  and* 
that  Johnson,  the  plaintiff  in  error,  was  also  a  licensed 
saloon-keeper  in  said  village,  having  given  bond  with  the 
other  plaintiffs  in  error  as  sureties.  It  is  further  alleged 
that  during  the  year  for  which  said  licenses  were  issued, 
Sarah  Rowell  commenced  an  action  in  the  district  court  of 
said  county  against  the  plaintiff  below,  Torpy,  on  his 
bond,  the  cause  of  action  stated  being  the  sale  to  her  hus- 
band, William  Rowell,  of  intoxicating  liquors  which 
caused  or  contributed  to  the  death  of  the  latter ;  that  said 
action  resulted  in  a  judgment  against  Torpy  and  sureties 
in  the  sum  of  |l,000  and  costs,  which  they  have  fully  sat- 
isfied^  and  that  the  plaintiff  in  error,  Johnson,  defendant 
below,  sold  liquor  to  said  Rowell  which  also  contributed  to 
his  death.  They  accordingly  ask  judgment  for  $740,  be- 
ing the  one-half  of  the  amount  paid  to  satisfy  the  judg- 
ment aforesaid,  with  costs.  A  trial  was  had  in  the  district 
court  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs  l>elow,  whereupon  the  case  was  removed  to  this 
court  by  petition  in  error.  On  the  part  of  the  plaintiffs  in 
error  it  is  claimed  that  under  the  provisions  of  our  statute 
the  furnishing  of  intoxicating  liquors  must  be  regarded  as 
a  tort  and  all  who  participate  in  it  as  wrong-doers,  between 
whom  there  can  be  no  enforced  contribution,  while  on  the 
part  of  the  defendants  in  error  it  is  contended  that  the 
cause  of  action  against  them  for  the  furnishing  of  liquor  to 
Rowell  was  a  mere  statutory  liability  for  an  act  not  illegal 
cither  at  common  law  or  by  statute;  hence,  all  who  con- 
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tributed  to  his  death  are  as  between  themselves  jointlj 
liable  therefor.  After  a  careful  examination  of  the  record 
we  have  reached  the  same  conclusion  as  counsel  for  plaint- 
iffs in  error,  althoug^h  by  a  somewhat  different  oourse  of 
reasoning,  vis. :  From  the  all^tions  of  the  petition  of 
Mrs.  Rowell  it  is  apparent  that  the  said  William  Rowell 
was,  at  the  time  the  cause  of  action  accrued  against  defend- 
ants in  error,  a  common  or  habitual  drunkard  within  anj 
Judicial  definition  of  the  term.  {Oom.  v.  Whitney,  5  Gray 
[Mass.],  86;  Cam.  v.  McNamee^  112  Mass.,  286;  Magahay 
V.  Magahay^  36  Mich.,  210.) 

The  testimony  of  witnesses  for  defendants  in  error, 
which  is  not  contradicted,  clearly  proves  that  for  several 
months  last  previous  to  his  death,  which  oocurred  on  the 
28th  day  of  August,  1888,  said  Rowell  was  in  the  habit 
of  drinking  to  excess;  that  from  the  time  the  license  was 
issued  to  Torpy,  in  the  month  of  May  previous,  he,  Row- 
ell, was  generally  under  the  influence  of  liquor  when  pos- 
sessed of  the  means  of  procuring  it,  and  that  his  reputation 
was  that  of  a  common  drunkard. 

The  sale  of  intoxicating  liquor  to  a  common  or  habitual 
drunkard  is  unlawful  in  a  double  sense — first,  as  the  ground 
for  a  civil  action  by  one  who  is  injured  thereby;  and  sec- 
ond, a  violation  of  the  statute,  which  imposes  upon  the 
sellers  a  severe  penalty  therefor.  (See  section  10,  chapter 
60,  Compiled  Statutes.)  In  determining  whether  the  right 
of  contribution  exists  in  favor  of  one  wrong-doer  against 
another  the  test  is,  must  the  party  demanding  contribution 
be  presumed  to  have  known  that  the  act  for  which  he  has 
been  compelled  to  respond  was  wrongful?  If  not,  he  may 
recover  against  one  equally  culpable,  but  otherwise  he  is 
without  remedy.  (Maxwell,  Code  Pleading,  64, 172;  Jacobs 
V,  Pollard^  10  Cush.  [Mass.],  287;  Armstrong  Co,  v.  Oar- 
ion  Co.,  66  Pa.  St.,  218;  Lowdl  v.  R.  Cb.,  23  Pick.  [Mass.], 
24 ;  Acheson  v.  MUler,  2  O.  St.,  203 ;  Barley  v.  Bussing, 
28  Conn.,  466 ;  Adamson  v,  Jarvis,  4  Bing.  [Eng.],  66.) 
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Since  the  proofs  clearly  show  that  Rowell  was  an  habitual 
drankard,  within  the  meaning  of  the  statute,  at  the  time 
of  the  sale  to  him  of  the  liquors  for  which  his  widow 
Fecovered  in  the  action  against  Torpy,  the  latter  must  be 
presumed  to  have  known,  when  he  sold  such  liquor,  that 
he  was» doing  a  wrongful  and  unlawful  act,  for  which  he 
was  liable  to  be  punisiied  by  indictment.  Had  he  been  on 
trial  for  a  violation  of  the  statute  against  selling  intoxi- 
cating liquors  to  an  habitual  drunkard,  it  would  not  have 
been  necessary  for  the  state  to  allege  or  prove  knowledge 
by  him  that  the  party  named  in  the  indictment  was  an 
habitual  drunkard;  that  fact,  under  our  statute,  is  purely 
a  matter  of  defense.  (Bishop,  Statutory  Crimes,  sec  1022.) 
As  the  sale  of  the  liquor  by  Torpy  to  Kowell  appears  from 
the  evidence  to  have  been  wrongful  within  the  knowledge 
of  the  former,  the  judgment  of  the  district  court  should 
be  reversed  and  the  case  remanded  for  further  proceedings 
therein. 

Bbvebsed  akd  rehakded. 


The  other  judges  concur. 


Atchison  &  Nebraska  Railroad  Company  y.  A.  P. 

Forney. 

[Filed  Novembbb  2, 1892.] 

1.  Sminent  Domain:  Condemnation  PBocESDiNOfl:  Judg- 
ment ON  Appeal  faom  Award.  The  jadgment  of  the  duh 
trict  ooort  od  appeal  from  an  award  in  a  coDdemnation  prooeed- 
ing  for  right  of  way  is  oonclosive  upon  the  parties  thereto  as  to 
all  matters  actaallj  litigated  therein,  and  also  as  to  all  matters 
necessarily  within  the  issues  Joined,  although  not  formally 
litigated. 

S.  Bailroads:  Right  or  Way:  Condemnation  Pbooeedincw: 
Damages.   A  railroad  company  bnilt  its  track  along  an  alley 
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and  acroos  S.  street  in  the  town  of  K.  at  an  elevation  of  twenty 
feet  aboTO  the  level  of  the  ground,  npon  trestle-work,  the 
benches  of  the  foundation  of  which  rest  mostly  in  the  alley, 
but  extending  onto  the  lots  a^i^^^^A^  thereto  and  in  the  stieeti 
being  abont  twenty  feet  apart  It  amdemned  twenty-five  leek 
of  lots  16  and  16  in  block  5  next  to  the  said  alley  for  right  of 
way.  An  appeal  was  taken  fhim  the  award  of  damages  to  the 
district  court,  where  Judgment  was  rendered  in  &Tor  of  F.,  the 
owner  of  the  lota.  Held^  That  the  oofe^trnction  of  the  track  is 
a  direct  iiy  nry  to  the  property,  for  which  the  owner  was  entitled 
to  recover  damsge  in  the  condemnation  proceeding. 

3.  : :  OBSTBUcnoK  OF  Stbkkt  :  Actioh  foe  Dam- 

AQES :  Res  Judicata.  In  a  subsequent  action  by  F.  against 
the  railroad  company  to  recover  damage  for  the  obstmction  of 
8.  street  by  said  track  a^acent  to  said  lots,  in  the  absence  ef 
evidence  to  the  contrary,  Mtf,  the  presumption  is  that  the  caow 
of  action  stated  in  the  petition  was  included  in  the  judgment 
in  the  condemnation  proceeding,  and  is  now  rei 


Errob  to  the  district  court  for  Richardson  oounty. 
Tried  below  before  Appelget,  J. 

Marqudi  &  Dtweime^  and  K  W.  Thomas,  for  plaintiff  in 
error. 

John  Oagnofiy  and  O.  Oillupief  contra. 

Post,  J. 

This  was  an  action  by  the  defendant  in  error  to  recover 
for  damages  on  account  of  the  appropriation  bj  plaintiff 
in  error^  defendant  below,  of  a  street  and  alley  adjacent  to 
his  property  in  the  town  of  Bulo,  in  Richardson  oouuty. 
It  appears  from  the  petition  that  the  defendant  in  error  is 
the  owner  of  lots  15  and  16,  in  block  5,  in  Rulo  proper; 
that  said  property  is  situated  at  the  intersection  of  Stuts- 
man and  Commercial  streets;  that  Stutzman  street  nina 
east  and  and  west  and  bounds  said  lots  on  the  north ;  that 
Commercial  street  runs  north  and  south  and  bounds  said 
lots  on  the  east,  and  that  an  alley  extends  through  said 
block  from  north  to  south  and  is  the  western  boundaiy 
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of  the  lots  aforesaid.  It  is  further  alleged  that  a  building 
situated  on  lot  16,  near  the  northwest  corner  thereof,  had 
been  used  by  plaintiff  below,  and  his  tenants  for  many 
years  as  a  hotel,  and  that  owing  to  the  sloping  character 
of  the  ground  at  that  point,  the  only  convenient  means  of 
access  to  said  hotel  was  through  the  said  alley ;  that  soma 
time  Jn  the  summer  of  1886  the  defendant  below  con- 
structed, and  has. since  that  time  continuously  used,  a  line 
of  railroad  through  said  alley  adjacent  to  said  lots,  and 
over  and  across  Stutzman  street  at  and  adjacent  to  the 
northwest  corner  of  said  property;  that  the  track  of  said 
railroad  through  said  alley  and  over  said  street  is  twenty 
feet  and  more  above  the  level  of  the  ground  and  is  sup- 
ported by  timbers,  the  benches  of  which  are  about  eighteen 
feet  apart  and  po  constructed  as  to  make  a  continuous  frame 
of  trestle-work,  and  that  the  benches  or  supporting  timbers 
for  said  track  over  Stutzman  street  are  placed  inside  of 
«aid  street  so  that  they  interfere  with  the  right  of  way 
therein,  to  plaintiff's  damage,  etc. 

The  defense  relied  upon  below  was,  first,  a  license  from 
the  town  board ;  second,  a  judgment  and  satisfaction  thereof 
in  a  condemnation  proceeding.  The  allegation  with  respect 
to  the  condemnation  proceeding  was  not  controverted  by 
the  plaintiff  below,  but  at  the  trial  the  court  held  that  the 
judgment  in  that  proceeding  did  not  include  any  cause  of 
action  which  might  have  accrued  in  his  favor  for  the  ob- 
struction of  the  street  and  alley,  and  instructed  the  jury  to 
find  for  the  plaintiff,  notwithstanding  the  condemnation 
proceeding.  This  direction  we  all  agree  was  error,  for 
which  the  judgment  of  the  district  court  must  be  reversed. 
The  evidence,  to  say  the  least,  tends  to  prove  that  the 
damages  claimed  in  this  action  were  included  in  the  award 
in  the  condemnation  proceeding,  and  that  question  should 
have  been  submitted  to  the  jury.  The  rule  is  well  settled 
in  this  state  that  where  the  record  does  not  disclose  upon 
what  particular  cause  of  action  or  defense  the  judgment  is 
42 
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based,  parol  or  other  evidenoe  may  be  received  for  the  pur- 
pose of  proving  what  issues  were  tried  and  settled  by  the 
finding  and  judgment  (Wileh  v,  Fhdps,  16  Neb.,  515; 
•Freeman,  Judgments,  272),  although  where  a  cause  of 
actiou  is  directly  within  the  issues  presented  by  the  plead* 
ings  in  a  former  suit  or  proceeding,  the  presumption  is  that 
it  was  considered  and  settled  by  the  judgment  therein  ren- 
dered (Id. ;  MoDanid  v.  Fox,  77  111.,  343).  There  is,  how- 
ever, a  more  serious  objection  to  the  judgment  in  this  case^ 
viz.,  it  is  apparent  from  the  record  that  the  question  at 
issue  herein  was  in  fact  considet*ed  and  determined  in  the 
condemnation  proceeding,  and  tliat  it  is  now  res  judicata. 
The  petition  or  application  addressed  to  the  county  judge 
for  the  appointment  of  commissioners  to  assess  damages, 
eta,  is  in  due  form,  and,  among  other  tracts,  names  the  west 
twenty-five  feet  of  lots  15  and  16  in  block  5,  in  Bulo 
proper.  Subsequently  the  commissioners  filed  their  report 
or  award  as  follows : 

''  We,  the  undersigned,  disinterested  freeholders  and  com- 
missioners, residents  of  Richardson  county,  Nebraska,  ap- 
pointed by  the  county  judge  of  said  oounty  to  appraise  the 
damages  accruiug  to  the  following  named  owners  and  lien- 
holders  by  reason  of  the  appropriation  of  the  hereinafter  de- 
scribed lots,  parts  of  lots,  and  parcels  of  land  taken  for  right 
of  way,  side  tracks,  and  railroad  purposes  by  the  Atchison 
&  Nebraska  Railroad  Company,  situated  in  Rulo  proper, 
*  *  *  in  Richardson  county,  Nebraska,  as  shown  on 
the  map  of  said  railroad  as  submitted  to  us  by  the  agent  of 
said  railroad  company,  and  belonging  to  the  hereinafter 
named  owners  and  lien-holders,  having  been  duly  qualifiedi 
and  each  having  personally  examined  the  premises  on  the 
day  pursuant  to  adjournment  from  June  26,  1886,  and  at 
the  time  mentioned  in  the  notice  filed  with  the  oounty 
judge  at  the  office  of  said  county  judge  in  said  county,  find 
the  value  and  damages  according  therefor  as  follows : 

"Lots  15  and  16,  block  5, Rulo  proper — A.  P.  Forney 
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and  Geo.  Bowker,  owners  of  west  twenty-five  feet  of  lot» 
16  and  16,  block  6,  $1,650.  And  all  other  damages 
accruing  bj  reason  of  the  taking  of  said  lots  and  parcels 
of  land  we  hereby  appraise,  and  accordingly  award,  said 
values  and  damages  at  the  total  sums  set  opposite  said 
owners'  and  lien-holders'  names.'' 

From  this  award  the  railroad  company  took  an  appeal 
to  the  district  court,  where  a  trial  was  had,  resulting  in  a 
judgment  for  the  defendant  in  error,  Forney,  whidi  has 
been  paid  and  satisfied  in  full. 

It  further  appears  to  be  undisputed  that,  at  thcftime  of  the 
trial  of  the  case  on  appeal,  the  track  had  been  fully  completed 
and  was  in  operation  along  the  alley  and  across  the  street 
in  question,  and  that  the  jury,  under  the  direction  of  the 
court,  were  taken  to  view  the  premises.  The  whole  ques- 
tion of  the  damage  to  the  property  was  certainly  submitted 
to  the  jury  upon  the  very  best  of  evidence,  viz.,  the  senses 
of  the  jurors  themselves.  When  they  inspected  the  prop- 
erty in  order  to  assess  the  damage  of  defendant  in  error 
they  must  have  observed,  not  ouly  the  situation  of  the 
track  with  Reference  to  the  buildings,  but  also  the  eleva- 
tion thereof  along  the  alley  and  in  the  street.  They  saw 
the  foundations  or  benches  upon  which  the  trestle-work 
rests,  extending  from  the  alley  onto  the  lots,  and  the  track 
extending  along  the  alley  and  across  the  street  at  an  eleva- 
tion of  twenty  feet  and  upward,  and  they  could  not  have 
excluded  the  obstruction  of  the  street  from  their  estimate 
of  damage.  That  was  certainly  one  of  the  elements  oi 
damage,  since  its  direct  tendency  was  to  diminish  the  value 
of  the  property.  This  is  but  stating  in  difierent  language 
the  rule  that  a  single  cause  of  action,  whether  arising  ex 
contractu  or  ex  delicto,  is  indivisible.  (Freeman,  Judg- 
ments, 238,  241 ;  Oapea  v.  Bretteniitz,  31  Neb.,  302.) 

Decisions  of  this  court  are  uniform  to  the  effect  that  an 
action  for  damage  will  lie  in  behalf  of  the  owner  of  prop- 
erty abutting  upon  a  public  street,  where  his  easement  is 
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interfered  with  in  the  oonstruction  of  a  railroad  track, 
although  no  part  thereof  is  appropriated.  This  rule  is  so 
well  settled  as  to  render  the  citing  of  the  cases  entirely 
superfluous.  It  has  also  been  held  that  the  statutory- 
remedy  by  condemnation  proceeding,  when  once  instituted, 
is  exclusive  as  to  all  damage  for  the  proper  construction  oi 
the  road.  (jP.,  E.  &  M.  V.  B.  Co.  v.  Whalen,  11  Neb.,  586; 
R.  V.  R.  Co.  V.  Fink,  18  Id.,  82;  C,  K.  4  N.  R,  Co.  v. 
Wiebe,  25  Id.,  542.)  As  said  by  the  present  chief  justice 
in  R,  F.  R,  Go.  v,  JRni,  "The  statutory  mode  of  acquir- 
ing the  ri^t  of  way  and  ascertaining  the  damages  therefor 
is  exclusive  as  to  the  manner  of  assessing  the  value  of  the 
land  taken,  with  damage  to  the  residue  of  the  tract"  In 
the  recent  case  of  the  A.  A  N,  R.  Co.  v.  Boemer,  34  Neb., 
240,  the  question  now  involved  was  carefully  considered 
by  Judge  Norval.  In  that  case  the  point  at  which  the 
street  was  obstructed  by  the  railroad  track  was  more 
than  one  thousand  feet  distant  from  the  property  involved 
in  the  prior  condemnation  proceeding.  Although  it  was 
held  that  there  was  no  presumption  that  the  question  of 
damage  was  adjudicated  in  the  condemnation  proceeding, 
it  is  said  in  the  second  point  of  the  syllabus;  ^'The  judg- 
ment of  the  district  court  on  appeal  from  an  award  of 
damages  in  condemnation  proceedings  is  conclusive  upon 
the  parties  as  to  all  questions  actually  litigated  therein,  and 
as  to  all  matters  necessarily  within  the  issue  joined,  although 
not  formally  litigated/'  One  cause  of  action  in  that  case 
was  the  obstruction  of  an  alley  adjacent  to  the  property  by 
an  elevated  track,  as  in  this  case,  but  it  was  held  that  the 
conclusive  presumption  is  that  compensation  for  that  injury 
had  been  allowed  in  the  condemnation  proceeding.  It  is 
said  in  the  opinion,  "Boerner  was  entitled  to  have  all 
proper  elements  of  damage  considered  by  the  commission- 
ers, and  if  they  failed  so  to  do  he  cannot  afterwards  main- 
tain an  action  to  recover  the  damage  then  omitted,  wbidi 
was  necessarily  involved  in  the  issues  in  the  condemnation 
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proceeding,  and  which  he  was  bound  to  present  for  their 
consideration  therein/'  And  in  i2.  Co.  v.  Weimer,  16  Neb., 
272,  it  was  held,  in  a  condemnation  proceeding,  that  the 
proprietor  was  entitled  to  recover  on  account  of  a  deep  cut 
in  a  highway  adjacent  to  his  property. 

The  question:  how  remote  the  obstruction  in  a  street 
must  be  from  the  property  involved  in  a  condemnation 
proceeding  to  entitle  the  owner  to  maintain  a  subsequent 
action  therefor,  may  involve  difficulty  in  its  solution; 
nor  have  we  any  occasion  to  assert  a  general  rule  on  the  sub- 
ject. The  obstruction  for  which  defendant  in  error  claims 
is  so  near  to  his  property  as  to  amount  to  a  direct  injury  to 
the  property  itself,  so  that  both  the  commissioners  and  the 
jury  in  the  district  court  must  have  taken  it  into  considera- 
tion in  their  estimate  of  damage.  The  rule  for  assessing 
damage  in  such  cases  is  well  settled  in  this  state,  viz.:  First, 
the  value  of  the  land  actually  taken  (in  this  case  twenty-five 
feet  next  to  the  alley);  second,  the  depreciation  in  value, 
if  any,  of  the  remaining  part  of  the  tract  caused  by  the 
construction  of  the  railroad.  (i2.  Cb.  v.  Mdrley,  25  Neb.^ 
138 ;  Blakdey  v.  C,  K.  &  N.  R  Co.,  Id.,  207.)  The  jury, 
therefore,  in  assessing  the  damage  in  the  condemnation 
proceeding  must  have  determined  the  extent  bf  the  depre- 
ciation in  value  of  the  lots  in  question  by  the  construction 
of  the  track,  and  we  are  no  more  at  liberty  to  presume 
that  the  obstruction  in  the  street  was  excluded  from  their 
consideration  than  that  they  overlooked  a  building  situated 
on  the  property  itself.  The  judgment  of  the  district  court 
should  be  reversed  and  the  case  remanded  for  further  pro- 
ceedings therein. 

Beyebbso)  asd  bemanded. 


The  other  judges  concur. 
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State  of  Nebraska  v.  Tim  O^Roubk  et  al. 

[FiLXD  KOYSMBBB  10,  1882.] 

1.  Sunday  Law:  SPOBTiKa.  Under  the  proTieions  of  Motion  241 
of  the  Crimioal  Code  any  person  of  fimrteen  years  of  age  or 
upwards  who  shall,  on  Sunday,  engsge  in  sporting,  ete.,  shall 
be  fined  in  a  sam  not  ezoeeding  twenty  dollars,  or  be  confined 
in  the  oonnty  jail  not  exceeding  twenty  days,  or  both. 

3.  :   :   Plating   Basb-ball.    Playing   base-ball  on 

Sunday  comes  within  the  definition  of  sporting,  and  renders 
the  persons  engaging  therein  liable  to  the  punishment  provided 
for  in  section  24L 

ExcEPTiONB  to  the  decision  of  the  district  court  for 
Lancaster  couuty,  Hall,  J.,  presiding.  Filed  under  the 
provisions  of  section  516  of  the  CriiniDal  Code. 

'  The  defendants  were  arrested  on  a  complaint  charging 
them  with  violating  section  241  of  the  Criminal  Code,  by 
playing  base-ball  on  Sunday,  a<3  an  exhibition  at  which  an 
admission  fee  was  charged.  The  case  was  tried  on  a  stip- 
ulation of  facts  before  the  county  judge.  He  held  that 
the  complaint  and  stipulation  do  not  charge  or  establish 
facts  constituting  an  offc^nse  under  the  laws  of  the  state  of 
Nebraska.  The  defendants  were  discharged.  Upon  a 
hearing  in  the  district  court  the  decision  of  the  county 
judge  was  sustained.  The  county  attorney  filed  exceptions 
and  removed  the  cause  to  this  court  to  settle  the  law. 
Exceptions  sustained, 

Novia  Z.  Snellf  County  Attorney,  Frank  W.  Lewis,  and 
J.  R.  Webster,  for  the  state : 

The  Christian  religion  and  the  sanctity  of  Sunday  as  a 
holy  day  are  parts  of  the  fundamental  law  of  the  United 
States.  {People  v.  Buggies,  8  Johns.  [N.  Y.],  290;  Carnp' 
bell  V.  International  Society,  4  Bos.  [N.  Y.],  298 ;  Cbwimon- 
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wealth  V.  Jeanddhy  3  Phila.,  509;  Moore  v.  Hagan^  2 
Duv.  [Ky.],  437;  Dams  v.  Fish,  1  Greene  [la.],  406; 
OhoMon  V.  GhoMon,  31  Ga.,  62);  Weldon  v.  ColqaiU,  62 
Id.,  449;  State  v.  Ricketta,  74  N.  Car.,  187;  Lindenmuller^ 
V.  People^  33  Barb.  [N.  Y.],  548;   Oommonwealth  v.  Eyre, 

1  S.  &  R.  [Pa.],  347;  Johnsyn  v.  Oommonwealth^  22  Pa« 
St.,  102;  Stockden  v.  StaJte,  18  Ark.,  186 ;  Kilgour  v.  Milea^ 
«  Gill.  &  J.  [Md.],  268;  Qmmonwealth  v.  Wolf,  3  S.  & 
R.  [Pa.],  48;  Lieberman  v.  State,  26  Neb.,  469;  Common- 
wealth V.  Depuy,  Brightly  Rep.  [Pa.],  44;  SiaJte  v.  Ambs, 
20  Mo.,  214;  Nashville  v.  Linck,  12  Lea  [Tenn.],  499; 
State  V.  King,  23  Neb.,  546.)  The  Sabbath  being  so  re- 
garded and  recognized  by  the  law,  the  community  have 
and  ought  to  have  power  to  enforce  its  observance.  (Seam* 
mon  V,  Chicago,  40  111.,  146 ;  Cotton  v.  Huey,  4  Ala.,  56 ; 
Brackett  v,  Edgerton,  14  Minn.,  174;  Shaw  v.  3IcCombs, 

2  Bay  [S.  Car.],  232;  Kountz  v.  Price,  40  Miss.,  341; 
O^Donnell  v.  Sweeney,  5  Ala.,  467;  CommonweaWi  v.  NeS" 
bitt,  34  Pa.  St.,  398;  State  v.  B.  &  0.,  15  W.  Va.,  362; 
Shaver  ©.  State,  10  Ark.,  259;  Stale  v.  Mark,  9  S.  E.  Rep. 
fVa.],  475;  Towle  v.  Larrabee,  26  Me.,  464;  Rapp  v. 
Beeh/ing,  23  N.  E.  Rep.  [Ind.],  777 ;  Allen  v.  Gardner,  7 
R.  I.,  22;  People  v,  Scranton,  61  Mich.,  244;  Lovejoy  v, 

WInpple,  18  Vt.,  379;  Troenert  v.  Decker,  51  Wis.,  46.) 

Except  where  a  word,  term,  or  phrase  is  especially 
defined,  all  words  used  in  the  Criminal  Code  are  to  be 
taken  and  construed  in  the  sense  in  which  they  are  under- 
stood in  common  language.  (Criminal  Code,  sec.  254.) 
Under  this  rule  of  construction,  the  word  "sporting,"  as 
used  in  section  241  of  the  Criminal  Code,  includes  playing 
base-ball.   (Webster's  Die;  Century  Die.;   Encycl.  Die.) 

Charles  E,  Magoon,  contra. 

In  the  absence  of  a  statute  there  is  no  legal  obligation 
to  observe  Sunday  as  distinguished  from  any  other  day  of 
the  week.   {Bloom  v.  Richards,  2  O.  St.,  387;  McGatriok 
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V.  Wason,  4  Id.,  566;  More  v.  Clymer^  12  Mo.  App.,  11; 
Commonwealth  v.  L.  &  N.  R.  C,  80  Ky-,  291.)  Playing 
base-ball  is  an  athletic  exercise,  the  same  as  walking,  run- 
ning,  riding,  and  rowing,  and  is  not  proliibited  by  the 
statate.  Walking  does  not  violate  statute.  {HamUion  o* 
Boston^  14  Allen  [Mass.],  475;  Davidson  v.  Portland^  69 
Me.,  116;  O^ConneUv.  LewMon,  65  Me.,  34.)  Nor  does 
driving  or  sailing.  {Nagle  v.  Blown,  37  O.  St.,  7.)  Nor 
does  shaving  customers.  (J^ate  v.  Lorry,  7  Bazt  [Tenn.], 
96.)  Nor  does  transporting  cattle.  (PhUa.  &  B.  IL'Oo.  c. 
Lehman,  56  Md.,  209.)  Nor  repairing  switch  on  railroad. 
(JTonosH  V.  State,  79  Ind.,  393.)  Nor  gathering  grain. 
{Turner  v.  I^ate,  67  Ind.,  595.)  Nor  labor  to  prevent 
waste  of  sap  in  making  maple  sugar.  (  WhUeomb  v.  GfU-- 
ham^  35  Yt.,  297.)  Nor  is  playing  base-ball  on  Sunday  a 
violation  of  the  law.  {SL  Louis  Assoeiation  v,  Ddano,  37 
Mo.  App.,  284.) 

The  legal  definition  of  sporting  is  '^  killing  and  taking 
game  on  a  man's  own  land.''  (Rapalje's  Law  Die)  This 
being  the  well  known  meaning  of  the  term  at  common 
law,  its  use  in  the  statute  is  restricted  to  that  sense.  (Suth- 
erland, Statutory  Construction,  sea  253,  and  cases  cited.) 

Maxwell,  Ch.  J. 

In  April,  1891,  the  county  attorney  of  Lancaster  county 
filed  in  the  county  court  a  complaint  as  follows : 

''The  complaint  and  information  of  James  G.  Guild  of 
said  county  made  before  me,  Willard  E.  Stewart,  county 
judge  of  said  county,  on  this  30th  day  of  April,  A.  D. 
1891,  who,  being  duly  sworn  on  his  oath,  says:  That  Tim 
CRourk,  Charles  S.  Abbey,  Clarence  Baldwin,  John 
O'Brien,  Clarence  Conley,  William  Groodeuough,  Frederick 
Ely,  Charles  Hamburg,  Jewett  Meekin,  Charles  Collins^ 
John  Cline,  Henry  Raymond,  John  Rowe,  Jesse  Burkett, 
John  Irwin,  Owen  J.  Patten,  Philip  Tomney,  Park  Wil- 
son, Emmett  Rogers,  William  Darubrough,  each  of  said 
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persons  being  of  the  age  of  fourteen  years  and  upwards, 
on  the  26th  day  of  April,  A.  D.  1891,  said  day  being  the 
first  day  of  the  week,  commonly  called  Sunday,  at  said 
oonnty  of  Lancaster,  did  unlawfully  engage  in  sporting, 
and  were  found  sporting  and  engaged  in  the  game  com- 
monly called  base-ball,  at  Lincoln  Park  base-ball  grounds,' 
an  enclosure  where  the  game  or  athletic  sport  commonly 
known  as  base-ball  is  played  and  performed  as  an  exhibi- 
tion by  professional  players  to  spectators  who  are  admitted 
to  such  exhibition  for  a  fee  and  reward  by  such  spectators 
paid  to  view  the  same,  there  being  then  present  about 
thirty-five  hundred  spectators  at  the  time  aforesaid  and 
place  aforesaid,  viewing  said  athletic  sport,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska. 

^'AfSant  further  says  the  said  Tim  O'Rourk,  Charles  S. 
Abbey,  Clarence  Baldwin,  John  O'Brien,  Clarence  Conley, 
William  Goodenough,  Frederick  Ely,  Charles  Hamburgh, 
Jewett  Meekin,  Charles  Collins,  John  Cline,  Henry  Ray- 
mond, John  Rowe,  Jesse  Burkett,  John  Irwin,  Owen  J. 
Patten,  Philip  Tomney,  Park  Wilson,  Emmett  Rogers, 
William  Darnbrougli,  each  of  said  persons  being  of  the  age 
of  fourteen  years  and  upwards,  on  the  26th  day  of  April, 
A.  D.  1891,  said  day  being  the  first  day  of  the  week, 
commonly  called  Sunday,  at  the  county  of  Lancaster,  at 
Lincoln  Park  base-ball  grounds,  an  enclosure  where  the 
game  or  athletic  sport  commonly  known  as  base-ball  ia 
played  and  performed  by  professional  players  employed 
and  hired  for  and  during  a  fixed  period  of  six  months  then 
current  at  a  fixed  and  agreed  reward  and  monthly  salary 
to  pursue  the  vocation  of  playing  said  game  of  base-ball 
for  the  entertainment  of  spectators  for  hire,  did  unlawfully 
engage  in  common  labor,  to-wit,  performing  the  game  or 
athletic  sport  commonly  known  as  base-ball  for  hire,  the 
same  being  their  regular  employment  and  vocation,  in 
which  said  employment  and  vocation  they  were  then  and 


618  NEBRASKA  REPORTS.         [Vol.  36 


Bute  T.  O'Roork. 


there  found,  such  common  labor  not  being  a  work  of  ne- 
oessity  or  charity,  contrary  to  the  form  of  the  statute  in 
sach  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Nebraska." 

The  parties  were  thereupon  arrested  and  taken  before  the 
county  judge  for  trial. 

The  attorneys  for  the  parties  entered  into  an  agreement 
as  to  the  facts  as  follows: 

"  It  is  hereby  stipulated  and  agreed  that  this  case  shall 
be  submitted  to  the  above  named  county  judge  for  trial  and 
determination  upon  the  following  agreed  state  of  facts,  viz.: 

*' First— On  Sunday,  the  26th  day  of  April,  1891,  be- 
tween the  hours  of  3  o'clock  and  6  o'clock  P.  M.,  in  the 
county  of  Lancaster  and  state  of  Nebraska,  the  defendants 
played  a  game  of  base-ball. 

'<  Second— On  said  26th  day  of  April,  1891,  each  of 
said  defendants  was  over  the  age  of  fourteen  years. 

''  Third — The  playing  of  said  game  of  base-ball  was  not 
a  work  of  charity  or  necessity. 

"Fourth — Three  thousand  spectators  were  present  at 
the  time  said  game  of  base-ball  was  played  and  paid  an 
admittance  fee  for  the  privil^e  of  viewing  said  game  while 
it  was  being  played,  but  no  part  of  said  admittance  fee  was 
paid  to  or  received  by  the  defendants  or  any  of  them. 

"Fifth — On  the  day  said  game  of  base-ball  was  played 
the  defendants  were  each  under  employment  by  the  month 
to  play  base-ball  for  compensation,  but  playing  base-ball 
was  not  the  usual  or  ordinarv  vocation  of  the  defendants 
or  any  of  them. 

"Sixth — ^Said  game  of  base-ball  was  played  upon  the 
grounds  of  private  parties,  and  was  not  played  witliin  one- 
half  mile  of  any  dwelling  house,  school  house,  church 
building,  or  the  limits  of  any  incorporated  city  or  village. 
Said  game  was  not  played  within  one  hundred  yards  of 
any  public  highway,  and  the  grounds  upon  which  said 
game  was  played  were  enclosed  by  a  tight  board  fence  ten 
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feet  high,  which  fence  completely  obstructed  the  view  from 
the  outside  of  said  enclosure.  Said  game  was  not  played 
for  any  stake,  wager,  or  thing  of  value. 

''Seventh — Upon  the  foregoing  agreed  state  of  facts, 
and  without  further  testimony  or  evidence,  this  case  shall 
be  submitted  to  said  county  judge  for  trial  and  determina- 
tion." 

The  case  was  then  submitted  to  the  county  judge  upon 
the  complaint  and  stipulation  of  facts.  He  held  that  the 
^'complaint  and  stipulation  of  facts  do  not  charge  or  es- 
tablish facts  constituting  an  offense  under  the  laws  of  the 
state  of  Nebraska,"  and  therefore  discharged  the  |:er8ons 
accused.  The  case  was  taken  on  error  to  the  district  court 
to  settle  the  law  relating  to  the  matter.  The  district  court 
affirmed  the  judgment  of  the  county  court,  whereupon  the 
county  attorney  asked  and  obtained  leave  of  this  court  to 
file  a  petition  in  error  to  settle  the  law  of  the  case. 

Section  241  of  the  Criminal  Code  provides:  ''If  any 
person  of  the  age  of  fourteen  years  or  upward  shall  be 
found  on  the  first  day  of  the  week,  commonly  called 
Sunday,  sporting,  rioting,  quarreling,  hunting,  fishing,  or 
shooting,  he  or  she  shall  be  fined  in  a  sum  not  exceeding 
twenty  dollars,  or  be  confined  in  the  county  jail  for  a  term 
not  exceeding  twenty  days,  or  both,  at  the  discretion  of  the 
court.  And  if  any  person  of  the  age  of  fourteen  years  or 
upward  shall  be  found  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  at  common  labor  (work  of  necessity 
and  charity  only  excepted),  he  or  she  shall  be  fined  in  any 
sum  not  exceeding  five  dollars  nor  less  than  one  dollar; 
Provided,  Nothing  herein  contained  in  relation  to  common 
labor  on  said  first  day  of  the  week,  commonly  called  Sun- 
day, shall  be  construed  to  extend  to  those  who  conscien- 
tiously do  observe  the  seventh  day  of  the  week  as  the 
Sabjath,  nor  to  prevent  families  emigrating  from  travel- 
ng,  watermen  from  landing  their  passengers,  superintend- 
ents or  keepers  of  toll  bridges  or  toll  gates  from  attending 
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and  superintending  the  same,  or  ferrymen  from  conveying 
travelers  over  the  water,  or  persons  moving  their  families 
on  such  days,  or  to  prevent  railway  companies  from  run- 
ning necessary  trains.'' 

Webster  cTefines  "sporting/*  "1.  To  play;  to  frolic;  to 
wanton.  2.  To  represent  by  any  kind  of  play/'  and  aa 
synonyms  gives  "to  play;  frolic;  game;  wanton."  (Ed. 
of  1881,  p.  1276.)  The  deEnitions  in  the  Century  are  the 
same,  but  somewhat  more  extended.  In  the  same  author- 
ity (Webster),  p.  Ill, "  base-ball "  is  defined  as  "a  game  of 
ball,  so  called  from  the  bases  or  bounds  (usually  four  in 
number)  which  designate  the  circuit  which  each  player 
must  make  after  striking  the  ball."  That  playing  base- 
ball comes  within  the  term  "sporting,"  and  is,  therefore,  a 
violation  of  the  statute,  there  can  be  no  doubt 

But  it  is  claimed,  in  effect,  that  restraint  of  the  kind 
named  is  in  contravention  of  natural  right  or  religion,  and 
therefore  is  in  excess  of  the  powers  of  the  l^islatiuu 
The  right  of  free,  equal,  and  undisturbed  enjoyment  of 
religious  opinion,  whatever  it  may  be,  and  to  fully  discuss 
the  same,  is  secured  to  every  one.  Free  discussion,  bow- 
ever,  is  the  outgrowth  of  free  government.  All  free  gov- 
ernment is  based  on  the  divine  law.  God  gave  the  ten 
commandments  to  Moses,  which  contain  rules  designed  to 
apply  to  the  whole  race.  Although  given  to  the  Isradites, 
they  were  designed  for  all  humanity.  The  Israelites  were 
constantly  lapsing  into  idolatry.  There  are  noble  examples 
of  manhood,  however,  in  their  history,  but  the  ignorance 
of  the  public,  the  almost  continuous  wars,  internecine^ 
offensive,  or  defensive,  together  with  the  pagan  influences 
of  the  surrounding  nations,  prevented  the  development  of 
the  nation,  and  it  became  a  prey  to  the  Babylonians,  and 
later  to  the  Roman  empire.  If  we  look  at  the  world  at  the 
time  of  the  birth  of  Christ,  there  was  not,  so  far  as  we 
know,  a  nation  where  equal  and  just  rights  were  enjoyed 
by  all,  nor  where  the  rights  of  the  poor  were  adequately 
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protected  and  enforced,  if  indeed,  considered.  The  Roman 
empire,  then  at  the  height  of  its  power,  had  much  to  com- 
mend it.  Many  of  its  rulers  were  men  of  genius,  ability^ 
and  manhood,  but  punishments  of  all  kinds  were  of  the 
most  cruel  character;  war  was  carried  on  for  conquest  and 
with  a  degree  of  barbarity  that  shocks  our  feelings  of 
humanity.  Captives  were  sold  into  slavery  and  practically 
possessed  no  rights  that  their  masters  were  bound  to  respect. 
A  pastime  of  the  Roman  populace  was  to  witness  deadly 
contests  of  captives  with  wild  beasts  or  each  other.  Even  as 
late  as  the  third  century  afler  Christ's  birth  this  barbarous 
practice  was  in  force.  Gibbon,  in  the  Decline  and  Fall  of  the 
Roman  Empire,  vol.  I,  p.  386  (Millman  ed.),  says:  '^We 
cannot,  on  this  occasion,  forget  the  desperate  courage  of 
about  fourscore  gladiators,  reserved,  with  near  six  hun« 
dred  others,  for  the  inhuman  sports  of  the  amphitheatre. 
Disdaining  to  shed  their  blood  for  the  amusement  of  the 
populace,  they  killed  their  keepers,  broke  from  the  place 
of  their  confinement,  and  filled  the  streets  of  Rome  with 
blood  and  confusion.  After  an  obstinate  resistance,  they 
were  overpowered  and  cut  in  pieces  by  the  regular  forces; 
but  they  obtained  at  least  an  honorable  death,  and  the  sat- 
isfaction of  a  just  revenge.^'  Cruelty  was  the  rule  and 
death  inflicted  as  punishment  for  trivial  causes.  Specimens 
of  Roman  justice  may  be  seen  in  the  trial  of  Christ  before 
Pilate,  and  Paul  before  Felix  and  Festus.  In  neither  case 
was  there  the  semblance  of  an  accusation  based  upon  lawi 
yet  Christ  was  condemned  to  please  a  mob  and  Paul  would 
have  been  delivered  to  men  who  had  sworn  to  kill  him  but  for 
his  appeal  toCsesar,  and  even  then  he  was  held  a  prisoner  for 
two  years  without  a  charge  against  him.  The  indigent,  un- 
fortunate, and  discouraged  were  permitted  by  the  law  to  sell 
themselves  as  slaves,  and  the  rights  of  the  poor  were  to  a  great 
extent  at  the  mercy  of  the  rich  and  powerful.  While  there 
were  amphitheatres  for  the  exhibition  of  brutal  contests  be- 
tween men  and  wild  beasts,  or  between  captives  to  furnish 
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amusement  to  an  unfeeling  populace,  there  were  no  pub- 
lic hospitals  for  the  insane,  sick,  or  unfortunate.  In  addi- 
tion to  this,  covetoiisuess,  lioentiousness,  and  other  vioea 
prevailed  to  an  extent  unknown  at  the  present  time,  nor,  so 
&T  as  we  are  informed,  was  any  nation  superior  in  any  of 
these  respects  to  the  Romans.  The  most  fiivorable  view 
that  can  be  taken  of  any  government  of  that  date  is  to  say 
that  might  alone  controlled,  and  right  was  a  remote  consid- 
eration. 

The  birth  of  Christ  was  ushered  in  by  the  proclamation 
by  angels  of  peace,  '^  Glory  to  Grod  in  the  highest,  and  on 
earth  peace,  good  will  toward  men.''  (Luke.  2:14.)  His 
birth  was  among  the  poor  and  lowly,  as  if  to  show  that 
wealth  is  a  mere  circumstance  which  adds  nothing  to  either 
the  usefulness  or  respectability  of  its  possessor.  He  taught 
purity  of  life,  unselfishness,  good  will  toward  friends  and 
foes  alike,  doing  good  to  all  as  opportunity  offered ;  thai 
religion  affected  and  controlled  the  life  of  the  individual, 
and  did  not  consist  in  mere  outward  observanoes.  He 
condemned  covetousness,  licentiousness,  selfishness,  and 
self-righteousness,  and  insisted  on  the  equality  of  the  race. 
He  practiced  his  own  preaching,  and  led  a  life  of  poverty, 
purity,  and  doing»good.  None  so  poor  as  not  to  claim  his 
sympathy  and  assistance,  nor  so  wealthy  and  great  as  to  be 
above  his  consideration.  The  lepers,  the  blind  Bartimeus, 
the  rich  oeuturiou,  alike  were  recipients  of  his  beneficence. 
All  were  welcome,  the  only  conditions  being  that  they 
needed  his  aid  and  applied  for  it.  His  unselfishness.  His 
magnanimity,  the  nobility  of  His  character  were  misunder- 
stood by  those  who  were  looking  for  a  deliverer  from  the 
Roman  yoke,  and  by  others  who  had  been  taught  to  re- 
gard the  law  of  Moses  as  perfection.  The  Jews,  who,  as 
the  children  of  Abraham,  deemed  themselves  the  favored 
people  of  God,  were  neither  expecting  nor  desiring  a  leader 
for  mankind,  but  rather  one  who,  like  Moses,  would  lead 
them  out  of  hated  Roman    bondage;  neither  could  they 
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Dnderstand  a  system  that,  while  accepting  much  of  the  law 
of  Moeed,  proposed  to  supersede  its  rites  and  ceremonies. 
Many  centuries  before,  the  prophets  in  glowing  language 
had  foretold  the  birth  of  a  son,  the  Prince  of  Peace,  who 
would  establish  His  throne  with  judgment  and  justice  for- 
ever. These  statements  seem  to  have  been  taken  literally, 
as  applying  aloue  to  an  earthly  prince  who  should  destroy 
the  enemies  of  the  Jews.  It  is  apparent,  however,  that 
the  prophets^  utterances  refer  to  a  spiritual  ruler  who 
would  conquer  by  love,  and  whose  followers  would  be 
guided  by  his  precepts  and  establish  justice  and  right 

From  the  crucifixion  of  Christ  until  the  present  time 
the  contest  between  Christianity  and  wrong  has  been  going 
on.  Wherever  Christianity  has  prevailed  free  and  un- 
trammeled,  liberty  has  existed.  It  forbids  cruelty,  haught- 
iness, arrogance,  pride,  licentiousness,  and  covetousness.  It 
requires  a  return  of  good  for  evil,  and  aid  for  the  suffering 
in  distress,  whether  friend  or  foe,  and  has  established  the 
rule  that  we  shall  do  unto  others  as  we  would  have  them 
do  unto  us.  It  requires  honesty,  honor,  and  int^rity  in 
all  the  affairs  of  life,  and  fair  treatment  for  every  one.  In 
every  Christian  land  it  has  swept  away  the  harem  and  se- 
raglio, made  bigamy  and  polygamy  crimes,  and  elevated 
woman  from  a  condition  of  semi-serfdom  to  be  the  equal 
of  man.  It  has  broken  the  captive's  chains  and  mitigated 
the  horrors  of  war,  and  there  are  indications  that  between 
Christian  nations  at  least  soon  ''They  shall  beat  their 
swords  into  ploughshares  and  their  spears  into  pruning 
hooks.''  It  has  abolished  slavery  in  every  Christian  land 
and  enfranchised  the  slave  and  given  him  an  opportunity 
to  develop  his  manhood.  It  has  ennobled  labor  and  es- 
tablished the  rule  that ''  the  laborer  is  Worthy  of  his  hire.'' 
We  admire  the  declaration  of  independence  as  a  statement 
of  principles  based  upon  the  equality  of  the  race  and  give 
credit  to  the  authors  as  statesmen  and  benefactors,  not  only 
of  this  nation,  but  mankind.     The  sturdy  independence  of 
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the  barons  who  at  Runnymede  compelled  King  John  to 
sign  Magna  Chartaj  has  been  the  subject  of  eulogy  in  both- 
song  and  story,  but  the  principles  of  both  are  found  in  the 
sermon  on  the  mount  It  may  safely  be  said  that  the  char« 
ter  of  liberty  reaches  back  to  Christ's  teaching.  Christian- 
ity is  woven  into  the  web  and  woof  of  free  government 
and  but  for  it  free  government  would  not  have  existed,  be- 
cause no  other  system  has  been  able  to  check  the  selfish- 
ness, greed,  arrogance,  cruelty,  and  covetousness  of  the  race. 
In  People  v,  Ruggles,  8  Johns.  [N.  Y.],  294,  in  a  prose- 
cution for  blasphemy,  Ch.  J.  Kent  said:  ''There  is  nothing 
in  our  manners  or  institutions  which  has  prevented  the  ap- 
plication or  the  necessity  of  this  part  of  the  common  law. 
We  stand  equally  in  need,  now  as  formerly,  of  all  that 
moral  discipline,  and  of  those  principles  of  virtue  which 
help  to  bind  society  together.  The  people  of  this  state,  in 
common  with  the  people  of  this  country,  profess  the  gen- 
eral doctrines  of  Christianity  as  the  rule  of  their  faith  and 
practice ;  and  to  scandalize  the  author  of  these  doctrines  is 
not  only,  in  a  religious  point  of  view,  extremely  impious,  but, 
even  in  respect  to  the  obligations  due  to  society,  is  a  gross^ 
violation  of  decency  and  good  order.  Nothing  could  be  more 
offensive  to  the  virtuous  part  of  the  community,  or  more 
injurious  to  the  tender  morals  of  the  young,  than  to  declare 
such  profanity  lawful.  It  would  go  to  confound  all  dis- 
tinction between  things  sacred  and  profane,  for,  to  use  the 
words  of  one  of  the  greatest  oracles  of  human  wisdom, 
'profane  scoffing  doth  by  little  and  little  deface  the  rever- 
ence for  religion,'  and  who  adds  in  another  place,  'two 
principal  causes  have  I  ever  known  of  atheism — curious 
controversies  and  profane  scoffing.'  (Lord  Bacon's  Works, 
vol.  2,  291-503.)  Things  which  corrupt  moral  sentiment, 
as  obscene  actions,  prints,  and  writings,  and  even  gross  in- 
stances of  seduction,  have,  upon  the  same  principle,  been 
held  indictable,  and  shall  we  form  an  exception  in  the^ 
particulars  to  the  rest  of  the  civilised  world?'' 
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It  may  be  true  that  the  professed  followers  of  Christ 
are  not,  in  all  cases,  as  unselfish  as  they  should  be,  or  as  is 
their  right  and  privilege,  but  progress  is  being  made  in 
that  direction  and  many  examples  of  self-denial  and  unself- 
ishness may  be  found.  Let  a  cry  of  distress  and  a  call 
for  help  come  from  any  part  of  the  world  by  reason  of 
some  great  calamity,  and  the  Christian  nations  at  once  re- 
spond by  liberal  contributions  and  other  means  to  relieve 
the  distress.  Schools  and  colleges  are  liberally  provided  and 
patronized,  and  education  is  general.  Hospitals  and  asy- 
lums exist  on  every  hand  for  the  poor,  the  insane,  the  blind, 
deaf,  and  unfortunate,  while  punishments  for  offenses  are 
graduated  in  proportion  to  the  offense,  and  a  conviction  can 
only  take  place  after  a  fair  public  trial  upon  specific  charges, 
and  death  is  imposed  in  no  case  except  murder  or  treason. 
No  fair-minded  student  of  history  will  deny  that  these 
benefits  and  liberty  itself  flow  from  Christianity.  It  ap- 
peals alone  to  reason  and  asks  for  adoption  because  of  its 
excellence.  It  makes  no  person  the  keeper  of  another's 
<X)nscience,  but  requires  every  one  to  judge  and  act  for  him- 
self. It  tolerates  the  utmost  freedom  of  opinion  and  wor- 
ship, and  seeks  to  coerce  no  one  except  by  the  force  of  rea- 
son. 

But  while  allowing  the  force  of  reason  to  be  the  sole 
guide  in  the  adoption  or  rejection  of  Christianity,  its  fol- 
lowers have  been  impelled  from  duty  to  combat  wrong  and 
oppression  on  every  hand.  These  were  strongly  intrenched 
in  the  selfishness,  covetousness,  and  other  vices  of  the  race, 
so  that  they  have  yielded  slowly,  but  they  have  been  grad- 
ually dispelled  like  clouds  after  a  storm,  so  that  the  sun 
shines  almost  clearly,  and  without  obstruction.  This  result 
has  been  brought  about  by  almost  constant  effort,  and  has 
<X)6t  the  lives  of  hundreds  of  thousands  of  martyrs  and 
patriots,  and  it  can  only  be  preserved  by  constant  vigilance. 

As  a  Christian  people,  therefore,  jealous  of  their  liberty 
and  desiring  to  preserve  the  same,  the  state  has  enacted 
43 
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certain  statutes,  which,  among  other  things,  in  effect,  recog- 
nize the  fourth  commandment,  and  the  Christian  religion 
and  the  binding  force  of  the  teachings  of  the  Saviour. 
Among  these  is  the  statute  which  prohibits  sporting,  hunt- 
ing, etc.,  on  Sunday. 

The  human  body,  considered  as  a  machine,  is  the  most 
perfect  mechanism  of  which  we  have  any  knowledge.  If 
properly  cared  for  and  treated,  it  will,  in  ordinary  cases 
where  there  are  no  hereditary  defects,  retain  its  vitality 
and  vigor  to  old  age,  but  every  movement  of  the  body  or 
action  of  the  brain  involves  waste  of  the  vital  force,  and 
this  the  Creator  has  provided  shall,  to  a  great  extent,  be 
replenished  during  sleep.  Hence,  it  is  necessary  to  spend 
about  one-third  of  our  time  in  sleep.  While  it  is  true 
that  the  reserve  force  of  life  is  so  great  in  many  persons  as 
to  enable  them  to  live  for  a  time  with  less  than  the  normal 
amount  of  sleep  required,  yet,  if  continued  for  any  consid- 
erable time,  the  general  health  will  be  affected,  and  to  ^- 
tirely  abstain  from  sleep  for  a  week  or  more,  as  in  cases  of 
certain  fevers,  like  the  typhoid,  almost  unavoidably  results 
in  temporary  insanity,  if  not  death.  But  the  recuperation 
from  sleep  in  most  cases  does  not  restore  full  tone  to  the 
system,  and  Sunday  is  like  an  oasis  in  the  journey  of  life 
where  each  traveler  may  be  refreshed  and  become  more  able 
to  continue  the  performance  of  his  duties  or  labors.  As  a 
natural  consequence,  if  the  vitality  of  the  body  is  permitted 
steadily  to  decrease  without  being  replenished,  life  will  be 
proportionately  shortened.  Therefore,  if  a  person  labors 
continuously  at  hard  and  exacting  labor  without  rest  for 
many  years,  his  health  is  liable  to  be  impaired  and  be  be- 
come prematurely  old.  No  doubt  one  of  the  objects  of  the 
Creator  in  establishing  the  Sabbath  as  a  day  of  rest  was  to 
provide  for  restoring  and  retaining,  as  far  as  possible,  health 
and  strength  and  perfect  action  of  the  body.  Every  per- 
son of  observation  knows  that  the  man  who  labors  seven 
days  in  the  week  continuously  for  any  considerable  length 
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of  time  lacks  the  spring  and  elasticity  of  action  of  another 
of  like  years  and  naturally  active  habits  who  rests  on  Sun- 
day. Experience  has  also  shown  that  men  will  accomplish 
more  labor  in  a  series  of  years  by  working  six  days  in  the 
week  than  by  continuous  application. 

Sunday  is  to  be  a  day  of  rest.  Worldly  cares  are  to  be 
laid  aside,  and  the  worries  of  business  or  pleasure  thrown 
off.  How  gladly  the  tired  laborer,  workman,  farmer,  mer- 
chant, manufacturer,  attorney,  and  judge  welcome  Sunday 
as  a  day  of  rest  and  on  the  succeeding  Monday  enter  upon 
their  respective  labors  with  renewed  strength  and  vigor 
The  idler  and  trifler  may  complain  of  the  loss  of  time  from 
resting  on  Sunday;  but  the  active,  intelligent,  worker 
knows  that  thereby  he  has  increased  his  capital  stock  of 
health  and  chances  of  longevity.  Christ  sought  to  apply 
the  Sabbath  to  its  appropriate  use.  The  Jewish  religion  at 
that  time  consisted  largely  of  outward  ceremonies  which 
were  performed  with  a  rigor  never  intended  by  the  author 
of  the  Mosaic  law.  It  is  evident  that  great  reliance  was 
placed  upon  these  outward  ceremonies.  Christ,  however, 
while  not  condemning  many  of  these  ceremonies,  intended  to 
show  that  the  mere  observance  of  these  was  not  sufficient; 
that  the  Sabbath  was  made  for  man,  and  not  man  for  the 
Sabbath;  and  in  effect,  therefore,  that  works  of  cliarity, 
mercy,  and  necessity  not  only  could,  but  if  necessary  should, 
be  performed  on  that  day.  He  recognized  the  Sabbath, 
however,  as  a  day  of  rest  set  apart  by  the  Creator.  After 
His  death  and  resurrection.  His  disciples,  to  commemorate 
that  event,  changed  the  day  to  the  first  day  of  the  week, 
and  that  day  is  now  observed  by  the  great  body  of  His  fol- 
lowers throughout  the  world,  and  is  recognized  by  both  the 
common  and  statute  law. 

In  this  state  the  right  of  every  one  to  worship  God  ac- 
cording to  the  dictates  of  his  own  judgment  and  conscience 
is  recognized,  and  hence  permits  those  who  prefer  to  keep 
the  seventh  in  place  of  the  first  day  of  the  week  to  do  so. 
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The  law,  both  human  and  divine,  being  thus  in  favor  oi 
abstaining  from  sporting,  etc.,  on  Sunday,  is  a  reasonable 
requirement  and  should  be  enforced.     Tiie  deliberate  viola- 
tion of  such  a  law,  there  is  reason  to  believe  in  many  cases, 
is  but  the  commencement  of  a  series  of  offenses  that  lead 
to  infamy  and  ruin ;  and  in  any  event  the  influence  upon 
the  participants  themselves  has  a  tendency  to  break  down 
the  moral  sense  and  make  them  less  worthy  citizens.     The 
state  has  an  interest  in  their  welfare  and  may  prevent  their 
violation  of  the  law.     The  state,  in  order  to  prevent  vice 
and  immorality,  may  punish  licentiousness,  gambling  of  all 
kinds,  the  keeping  of  lotteries,  enticing  minors  to  gamble, 
or  to  permit  one  under  eighteen  years  of  age  to  remain  in 
a  billiard  room ;  to  punish  publishing,  keeping,  selling,  or 
giving  away  any  obscene,  indecent,  or  lascivious  paper, 
book,  or  picture,  and  also  punish  any  person  who  shall  lend 
or  show  to  any  minor  child  any  such  paper,  publication,  or 
picture,  etc.     The  law  also  punishes  the  disturber  of  a  re- 
ligious meeting,  school  meeting,  election,  etc.     These  cases 
show  the  importance  felt  by  the  legislature,  of  evils  of  the 
kind  named,  and  others,  by  means  of  which,  in  addition  to 
wrongs  inflicted  on  the  persons  injured,  a  spirit  of  insub- 
ordination is  created  and  fostered  which  incites  to  evil  and 
tends  to  subvert  the  just  and  equal  rights  of  some,  or  all. 
In  addition  to  this,  every  person  has  a  right  to  the  quiet 
and  peace  of  a  day  of  rest.     He  has  also  a  right  to  the  en- 
forcement of  the  law  so  that  the  evil  example  of  a  defiance 
of  the  law  shall  not  be  set  before  his  children.     The  state 
has  an  interest  in  their  welfare  also,  in  order  that  they  may 
become  useful  citizens  and  worthy  and  honorable  members 
of  society.     The  fact  that  the  defendants  were  some  dis- 
tance away  from  the  residence  of  any  person  can  make  no 
difference.     It  did  not  change  the  nature  of  the  offense  nor 
excuse  the  act.     It  was  a  violation  of  the  law  just  the 
same. 

The  question  here  presented  was  before  the  Kansas  City 
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court  of  ap[)eals  in  State  v.  WilliarMj  36  Mo.  App.,  541^ 
and  it  was  lield  the  parties  were  liable.  Afterwards  the 
question  of  the  validity  of  a  contract  arose.  In  8i.  Louie  f 
etc,,  Aeffn  v.  Delano^  37  Id.,  284^  in  an  action  upon  a  con- 
tract, it  was  held  that  under  the  Missouri  statute  athletic 
games  and  sports  on  Sunday  were  not  prohibited.  The 
case  was  then  taken  to  the  supreme  court  of  that  state, 
where  the  judgment  was  affirmed.  {St.  Louie,  do.  Aee^n  v. 
Delano,  18  S.  W.  Rep.  [Mo.],  1101.)  An  examination  of 
the  statute  shows  that  it  is  not  as  broad  as  ours.  In  addi- 
tion to  this  it  is  evident  the  question  of  the  validity  of  the 
contract  was  not  raised  by  the  pleadings  and  therefore  was 
not  in  issue.  Under  our  statute,  however,  sporting  is 
clearly  prohibited  and  the  party  guilty  thereof  is  liable  to 
the  punishment  provided  by  statute. 

It  is  unnecessary  to  consider  the  other  branch  of  the 


The  district  court  and  also,  the  county  court  erred  in 
holding  that  the  defendants  were  not  liable,  and  dismissing 
the  action. 

EXCEFTIONB  8U8TAIKJBD. 

The  other  judges  concur. 


McCoBMIGK    HaBYESTING    MACHINE    OOMPANY  Y.  M. 

K.  Hartmav. 

[FILKD  NOVXMBBB  10,  1892.] 

Action  on  Notes  G-iven  for  Harvesting  Machine :  Ouab- 
ANTT:  Wbioht  of  Evidbncb.  ffddj  ThAt  the  testimony  &iled 
to  show  a  snbstantial  compUaiice  on  the  part  of  the  defendant 
with  the  jfeerms  of  the  gnarantj  prored,  and  that  the  Todict 
was  againat  the  dear  weiBht  of  evidenoe. 
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Errob  to  the  district  oourt  for  Adams  ooaDtj.  Tried 
below  before  Gaslin,  J. 

HeweU  A  Olmsteadf  for  plaintiff  in  error. 

8.  H.  Smithy  B.  F.  Bmiihy  and  C.  JL  Tanner,  eanbra. 

Maxwell,  Ch.  J. 

Oo  the  13th  dajr  of  August,  1889,  the  plaintiff  in  error 
filed  his  petition  in  the  oourt  below,  claiming  judgment  oa 
four  promissory  notes  given  to  the  plaintiff  in  error  hy  the 
defendant  in  error  and  dated  July  3,  1883;  one  due  Octo- 
ber 1,  1833;  two  due  October  1,  1884;  and  one  due  Octo- 
ber 1,  1885,  for  the  purchase  price  of  a  McCormick  har- 
vesting machine,  each  note  being  set  up  as  a  separate  cause 
of  action. 

The  answer  thereto  filed  by  the  defendant  in  error  ad- 
mits the  execution  of  the  botes  as  described,  pleads  the 
statute  of  limitation  as  to  the  first  ground  of  defense,  and 
allege^}  as  a  general  defense  a  failure  of  warranty  of  plaint- 
iff for  said  machine,  in  this,  that  'Hhe  said  machine  was 
not  a  first-class  machine  and  would  not  do  good  work,  and 
the  plaintiff,  after  being  notified,  failed  to  make  it  do  good 
work,  and  that  during  the  months  of  July,  August,  and 
September,  1883,  defendant  repeatedly  notified  plaintiff  by 
mail,  at  its  general  office,  and  their  local  agent  in  person, 
that  said  machine  would  not  do  good  work,  and  that  if 
plaintiff  could  not  make  said  machine  do  good  work  he 
(defendant)  would  not  pay  said  notes,  and  that  said  naachine 
was  subject  to  their  (plaintiff's)  order,  acconling  to  the 
terms  of  said  notes.  Plaintiff  has  failed  to  make  good  its 
representation  and  warranty/' 

The  reply  is  a  general  denial  of  new  matter  in  the  an- 
swer. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
the  defendant  in  error,  and  a  motion  for  a  new  trial  having 
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beeD  overruled^  judgment  was  entered  on  the  verdict  dis* 
missing  the  action. 

The  principal  ground  of  error  is  that  the  verdict  ia 
against  the  evidence. 

The  testimony  shows  that  the  defendant  purch&sed  the 
machine  of  one  Charles  Stone  at  Hastings.  The  defend- 
ant in  his  testimony,  in  answer  to  a  question  by  his  own 
attorney  as  to  the  guaranty,  said:  ''Well,  he  guaranteed 
the  machine  to  do  good  work  in  every  respect/'  and  on 
cross-examination  testifies:  ''It  was  guaranteed  to  do  good 
work  in  all  respects."  He  also  states  that  he  signed  a  con- 
tract which  was  lost,  but  the  proof  clearly  shows  was  on  a 
printed  form,  of  which  the  following  is  a  copy : 

"These  machines  are  all  warranted  to  be  well  made,  of 
good  material,  and  durable  with  proper  care.  If  upon 
one  day's  trial  the  machine  should  not  work  well,  the  pur- 
chaser shall  give  immediate  notice  to  said  McCormick 
Harvesting  Machine  Company,  or  their  agent,  and  allow 
time  to  send  a  person  to  put  it  in  order.  If  it  cannot  then 
be  made  to  work  well,  the  purchaser  shall  return  it  at  once 
to  the  agent  of  whom  he  received  it,  and  his  payment  (if 
any  has  been  made)  will  be  refunded.  Continuous  use  of 
the  machine,  or  use  at  intervals  through  harvest  season, 
shall  be  deemed  an  acceptance  of  the  machine  by  the 
undersigned." 

The  latter  warranty  is  the  only  one  established  by  the 
proof. 

The  defendant  testifies  in  regard  to  the  machine  as  fol- 
lows: 

Q.  When  the  machine  run,  and  it  took  an  extra  team^ 
it  elevated  the  grain? 

A.  Yes,  sir. 

Q.  The  principal  fault  of  the  machine  was  that  it  pulled 
hard? 

A.  Yes,  sir,  and  wore  out  fast. 

Q.  Anything  the  matter  with  the  framei 
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A.  It  was  crooked. 

Q.  Did  you  ever  ask  for  another? 

A.  There  was  one  sent  to  Stone. 

Q.  Did  70U  ever  call  there  for  it . 

A.  No,  sir. 

Q.  Did  you  ever  try  to  take  advantage  or  claim  your 
rights  under  the  guarantee  from  Stone? 

A.  I  told  him  I  would  not  keep  the  madiine, 

Q.  You  cut  grain  the  first  year  ? 

A.  Yea,  sir. 

Q.  And  the  second  year? 

A.  Yes,  sir. 

Q.  And  the  next  year? 

A.  No,  sir. 

Q.  You  rented  your  farm  that  year 

A.  Yes,  sir. 

The  fra^ne  of  the  machine  seems  to  have  been  twisted^ 
probably  from  exposure  to  the  weather,  so  as  to  be  oat  of 
line.  This  caused  it  to  run  hard.  He  continued  to  use 
the  machine,  however,  and  made  no  attempt  to  comply  witb 
the  only  guaranty  proved.  It  will  be  seen  that  there  was 
no  attempt  on  the  part  of  the  defendant  to  comply  with 
the  conditions  of  purchase ;  he  continued  to  use  the  machine 
for  two  years,  and  when  a  new  frame  was  sent  to  him  per* 
mitted  it  to  remain  in  the  agent's  hands.  The  testimony 
fails  to  show  good  faith  on  his  part  or  a  compliance  with 
the  terms  of  the  warranty. 

The  judgment  is  against  the  clear  weight  of  evidence, 
and  is  set  aside,  and  a  new  trial  granted  and  the  cause  rs> 
manded  for  further  proceedings. 

Beybbsed  and  bemanbed. 
The  other  judges  concur. 
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Charleb  H.  Mehagan  v.  L.  B.  McManus. 

[Filed  Novembkb  10, 1892.] 

li  Action  on  Kote:  Pbotbbt  Waiybd:  Weight  of  Eyidbnob. 
Under  the  issue  made  by  the  pleadingB  and  proof,  the  qaes- 
iion  in  dispute  was  whether  or  not  the  words  '*  protest  waired  " 
were  written  opon  the  notes  when  the  defendant  delivered  the 
same  to  the  plaintifll  Heldy  That  a  preponderanoe  of  the  evi- 
denee  tends  to  sustain  the  plaintiff's  contention. 

9l  :  Aboumbnt  of  Counsel.    Where  the  attorney  for  the 

plaintiff  in  summing  up  to  the  Jury  used  improper  language,  to 
which  objection  was  made,  whereupon  the  court  said  to  the 
Jury:  '*Tou  must  not  iMiy  any  attention  to  that  statement  what- 
erer,"  etc,  held,  that  the  language  used,  although  improper^ 
did  not  Justify  a  rsversal  of  the  case. 

Erbor  to  the  district  court  for  Harlan  county.  Tried 
below  before  Oaslin,  J. 

C  G  FlanabuTQ.  for  plaintiff  in  error. 

Morning  A  Ktester,  eofUrcL 

Maxwell,  Ch.  J* 

This  action  was  brought  on  two  promissory  notes  as  fol- 
lows: 

"$167.  St.  Joseph,  Feb.  8,  1887. 

''  May  ly  1888,  after  date  we  promise  to  pay  to  the  order 
of  James  J.  Patton  one  hundred  and  sixty-seven  dollars, 
at  St.  Joseph,  Mo.,  for  value  received,  without  defalcation 
or  discount,  with  interest  from  date  at  the  rate  of  ten  per 
cent  per  annum  until  paid.  M.  M.  Riley. 

"Emma  A.  Riley. *' 

Indorsemento:  "Pay  Charles  H.  Mehagan  or  order. 
J.  J.  PattoD.  Pay  John  Dawson  or  order.  Protest  waived. 
Charles  H.  Mehagan.    Protest  waived.     John  Dawson.'' 


:  35  633 
50  873 
54    133 
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"$167.  St.  Joseph,  Feb.  8, 1887. 

"November  1,  1888,  after  date  I  promise  to  pay  to  the 
order  of  James  J.  Patton  one  hundred  and  sixty-seven 
dollars,  at  St  Joseph,  Mo.,  for  value  received,  without  de- 
falcation or  discount,  with  interest  from  date  at  the  rate  of 

ten  per  cent  per  annum  until  paid. 

«M.  M.  Riley. 

'<Emma  a.  Riley." 

Indorsements:  ''Pay  Charles  H.  Mehagan  or  order. 
J.  J.  PattoiK  Pay  John  Dawson  or  order.  Protest  waived. 
Charles  H.  Mehagan.     Protest  waived.    John  Dawson.^ 

The  defendant  in  his  answer  admits  that  the  Rileys  made 
the  notes  and  delivered  them  to  J.  J.  Patton,  who  indorsed 
them  to  Mehagan;  and  that  he  indorsed  and  delivered  the 
same  to  Dawson,  but  denies  that  he  wrote  the  words  "pro- 
test waived'^  thereon.  Second,  that  said  notes  were  paya- 
ble at  St.  Joseph,  Mo.,  but  no  demand  of  payment  was 
made  there,  whereby  Patton  was  released  from  liability. 
Third,  that  the  plaintiff  received  from  Dawson  security  for 
said  notes,  and  he  thereby  secured  an  extension  of  the  time 
of  payment,  to  which  the  defendant  did  not  assent. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  for  the  sum  of  |433,  upon 
which,  judgment  was  rendered. 

The  testimony  tends  to  show  that  Dawson  sold  and  con- 
veyed to  the  plaintiff  in  error  a  number  of  town  lots  for 
which  the  latter  indorsed  the  notes  and  delivered  them  to 
Dawson. 

The  only  material  question  in  dispute  is  in  regard  to  the 
words  "protest  waived "  l)eing  written  on  the  notes  when 
the  plaintiff  in  error  indorsed  the  same.  The  plaintiff  in 
error  contends  that  the  words  were  not  there  then,  while 
the  defendant  in  error  contends  that  they  were,  and,  in  our 
view,  a  preponderance  of  the  evidence  establishes  the 
fact  that  the  words  were  on  the  notes  when  they  were 
indorsed  and  delivered.     The  proof. tends  to  show  that 


Vol.  35]      SEPTEMBER  TERM,  1892.  635 


Mebagan  t.  HcManui. 


Dawson  was  unacquainted  with  the  makers  of  the  notes, 
and  in  effect  required  the  plaintiff  in  error  to  guarantee  the 
notes.  This  he  did  by  the  indorsements  in  question.  The 
record  also  shows  the  following  facts : 

'^  Counsel  for  plaintiff,  in  summing  up  to  the  jury,  said,  I 
suppose  the  court  knows  him,  and  I  suppose  he  could  tell 
you  that  he  is  the  biggest  crank  in  the  United  States. 

"  Counsel  for  defense  object  to  the  statement  of  the 
counsel,  and  ask  the  court  to  strike  it  out. 

"  By  the  court :  I  sustain  the  objection,  and,  gentlemen 
of  the  jury,  you  are  to  pay  no  heed  to  it  whatever. 

''By  counsel  for  plaintiff,  in  further  summing  up  to  the 
jury:  A  judgment  was  obtained  in  this  case  in  the  county 
court  against  this  defendant  and  John  Dawson. 

''  Counsel  for  defense  object  to  the  statement  of  the 
counsel  and  move  to  strike  it  out. 

''By  the  court:  Gentlemen  of  the  jury,  you  must  not 
pay  any  attention  to  that  statement  whatever,  as  there  is 
not  a  particle  of  evidence  to  that  effect." 

The  proper  course  for  an  attorney  in  an  argument  to 
a  jury  is  to  discuss  the  facts  of  the  case  and  present  them 
in  as  favorable  an  aspect  as  the  truth  will  justify.  An 
att^k  upon  the  character  of  the  adverse  party,  or  his  at- 
torney, where  such  character  is  not  in  issue,  is  almost  in- 
variably taken  as  an  indication  that  he  does  not  expect  to 
convince  the  jury  upon  the  facts,  hence  the  appeals  to 
their  prejudices.  The  writer  believes  that  a  party  greatly 
weakens  his  argument  by  that  course.  If,  however,  the 
attorney's  sense  of  propriety  will  not  prevent  him  from  re- 
sorting to  matters  outside  of  the  record,  then  it  is  the  duty 
of  the  court  to  compel  him  to  do  so;  and  in  this  case  the 
court  did  its  duty,  and  the  use  of  the  words  above  set  out, 
condemned  as  they  were,  is  not  sufficient  to  justify  a  re- 
versal.   There  is  no  error  in  the  record  and  the  judgment  is 

Affirmed. 
The  other  judges  concur. 
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Lyon  &  Healy  v.  R.  A.  Moobe. 

[FiLKD  NOTEMBBB  10,  1892.] 

Action  to  Beoorer  Damages  for  Breaoh  of  Warranty  cm 
Sale  of  Piano :  Weight  of  Eyidbnob.  Evidenoe  ezamined 
and  held  to  siutain  the  Terdict,  and  there  is  no  material  error 
in  the  instructions. 

Error  to  the  diatrict  court  for  Bufialo  county.  Tried 
below  before  Hamer,  J. 

Marion  &  Nevius,  for  plaintiffs  in  error. 

i2.  A,  Mocrcy  pro  «e. 

Maxwell,  Ch.  J. 

The  defendant  in  error  brought  an  action  against  the 
plaintiffs  in  error  and  set  forth  his  cause  of  action  as  fol- 
lows: "The  plaintiff  claims  of  and  from  the  defendants 
the  sum  of  $326,  and  for  cause  thereof  allies  that  some 
time  during  the  month  of  September  or  October,  1886,  he 
purchased  of  and  from  the  defendants  a  piano  for  the  sum 
of  $525,  and  plaintiff  avers  that,  as  an  inducement  for  him 

to  make  said  purchase,  one  ,  agent  of  defendants^ 

represented  to  him  that  the  piano  in  question  was  worth 
$600,  and  that  he  had  never  sold  one  for  less  than  $600, 
and  they  could  not  be  purchased  for  less  than  said  amount, 
and  that  he  had  sold  one  exactly  like  it  to  6.  B.  Finch  f(^ 
$600 ;  that  this  piano  should  be  as  good  in  every  respect; 
that  the  piano  so  bought  was  a  Fischer  piano  known  as  the 
'Baby  Grand';  that  the  said  agent  represented  to  plaintiff 
that  said  piano  was  of  a  superior  make  and  a  much  bet- 
ter grade  of  piano  than  the  Hardman  or  other  pianos;  be 
also  represented  to  the  plaintiff  that  be  could  take  said 
piano,  and  if  it  did  not  prove  entirely  satisfactory  to 
plaintiff  after  trial,  they  would  take  it  back  and  furnish 
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him  with  another  iastrument  worth  the  money ;  that 
plaintiff  was  not  a  judge  of  pianos  and  so  informed  the 
defendant,  and  that  he  would  rely  on  them  furnishing  him 
an  instrument  that  was  all  right  and  worth  the  money. 
The  said  defendants  further  represented  to  plaintiff  that 
they  would. warrant  said  instniment  for  five  years;  that  it 
should  be  all  right  in  every  particular.  Plaintiff  avers 
the  fact  to  be  that  said  instrument  was  not  as  represented, 
in  this,  that  it  was  not  worth  more  than  $200;  that  the 
said  defendants  have  been  selling  said  instruments  for  three 
or  four  hundred ;  that  it  is  not  worth  more  than  half  as 
much  as  the  one  he  sold  C.  B.  Finch;  that  the  said  piano 
is  of  an  inferior  grade  and  not  near  as  good  a  piano  as 
the  ELardman  and  others  of  the  same  kind ;  that  the  piano 
was  not  satisfactory  to  plaintiff,  and  he  so  informed  de- 
fendants numerous  times  and  asked  them  to  take  it  back 
and  furnish  him  with  another  instrument  worth  the 
amount  of  money  paid  by  plaintiff;  that  the  plaintiff 
bougiit  the  piano  for  his  daughter  upon  the  express  repre- 
sentation that  it  was  of  a  superior  make,  and  the  same  has 
been  out  of  repair  for  the  full  year  since  he  bought  it; 
that  he  has  notified  the  defendants  several  times  that  it 
was  out  of  repair  and  they  have  sent  an  agent  several  times 
to  fix  it,  but  each  time  when  it  was  repaired  it  would  not 
remain  in  repair  more  than  a  few  days,  and  that  the  same 
is  not  worth  more  than  $200;  wherefore  plaintiff,  on 
account  of  the  matter  and  things  hereinbefore,  has  been 
damaged  in  the  sum  of  $300,  no  part  of  which  has  been 
paid,  with  costs  of  snit.'^ 

The  defendants  below  in  their  answer  admit  the  pur- 
chase of  the  piano  and  that  it  was  to  be  as  good  as  the  one 
sold  to  Finch,  and  deny  all  other  allegations. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendant  in  error  for  the  sum  of  $250,  and  a 
motion  for  a  new  trial  having  been  overruled,  judgment 
was  entered  on  the  verdict. 
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Two  points  are  relied  on  for  a  reversal  of  the  judgment: 
First,  that  the  verdict  is  against  the  weight  of  evidenoe, 
and  seoond,  error  in  the  instructions.  The  proof  does 
clearly  establish  the  fact  that  the  piano  in  question  is  not 
as  good  as  the  one  sold  to  Finch,  and  that  there  should  be 
a  deduction,  and  in  our  view  the  amount  allowed  by  the 
jury  is  none  too  large.  The  verdict,  therefore,  conforms 
to  the  evidence,  and  there  is  no  material  error  in  the  in- 
structions.    The  judgment  is  therefore 

Affibmed. 
Thb  other  judges  concur. 


S  ^1  David  Nehr  y.  State  of  Nebraska* 

[FiLVD  N0V8MB1SB  10,  1882.] 

1.  Property  in  Doga.  In  this  state  a  dog  has  a  money  tiIiw 
which  the  owner  may  reooTer  ftom  one  who  wrongfnllj  and  nn- 
lawfnlly  kills  his  dog. 

Si  Dogs:  COLLAB.  It  is  the  duty  of  the  owner  to  plaoe  upon  the 
neck  of  his  dog  '*  a  good  and  saificient  collar  with  a  metallie 
plate  thereon,  on  which  shall  he  plainly  inscribed  the  name  of 
the  owner."  If  a  dog  is  foand  rnnuing  at  laige  without  snch 
collar,  no  action  can  be  maintained  for  killing  the  dog. 

8L  :  Running  at  Labgk.    When  a  dog  leaTes  the  ownei's 

premises  or  goes  npoo  the  public  road,  no  one  having  control  of 
him  being  near,  he  is  running  at  laige  within  the  meaning  of  the 
statute. 


4.  :  NuiSANCB.    A  dog  that  persistently  assails  people  passing 

along  a  public  load  in  a  threatening  manner  is  a  nuisance,  and 
may  be  killed  by  any  person  so  assailed. 

Error  to  the  district  court  for  Grage  county.    Tried 
below  before  Babcoce^  J. 
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Hardy  &  WdssoUf  for  plaintiff  in  error: 

It  is  lawful  for  a  person  to  kill  any  dog  fonnd  running  at 
large,  on  whose  neck  there  is  no  collar,  and  no  action  can  be 
maintained  for  such  killing.  (Sec  191,  Consolidated  Stat- 
utes.) The  dog  was  unconfincd  and  unrestrained,  and  was 
therefore  ''running  at  large.''  {Cc/mimonwedUh  v.  Dow,  10 
Met.  [Mass.],  382;  Wool/ v.  Chcdker,  31  Conn.,  121;  Ifo- 
Aneany  v.  Jewett,  10  Allen  [Mass.],  161.)  A  dangerous 
and  unruly  dog  running  at  large  is  a  nuisance,  and  the 
killing  of  such  an  animal  is  justifiable.  {Putnam  v.  Payne^ 
13  Johns.  [N.  Y.],  312;  MaxweU  v.  Palmerton,  21  Wend. 
[N.  Y.],  408.)  The  dog  was  of  no  intrinsic  value,  and  was 
not  such  personal  property  as  made  it  a  crime  to  kill  him. 
{United  States  v.  Gideon^  1  Minn.,  226;  Jemison  v.  8.  W» 
B.  Co.,  76  Qa.,  444;  State  v.  MarshaU,  13  Tex.,  66.) 


Qtorge  H.  HatftxngBy  Attorney  OenercU,  contra: 

Dogs  are  personal  property  within  the  meaning  of  the 
statute.  {Hinckley  v.  Emerson,  4  Cow.  [N.  Y.],  361 ;  Parker 
V.  Mise,  27  Ala.,  481 ;  Wheatiey  t?.  Harris^  4  Sneed[Tenn.], 
468;  Harrington  v.  Miles,  11  Ean.,  480;  Dunlap  v.  Snyder, 
17  Barb.  [N.  Y.],  661;  Brent  v.  KimbaU,  60  111.,  211; 
Uhlein  v.  Cromack,  109  Mass.,  273.) 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  informed  against  in  the  county 
court  of  Gage  county  because  he  did  unlawfully,  maliciously, 
and  willfully  shoot  and  kill  a  certain  house  dog,  the  prop- 
erty of  John  A.  Dobbs,  of  the  value  of  $60.  He  was  found 
guilty  in  the  county  court  and  appealed  to  the  district  court, 
where  he  was  again  found  guilty,  and  the  jury  also  found 
that  the  dog  was  of  the  value  of  $1 ;  and  the  plaintiff  in 
error  was  sentenced  to  five  days'  imprisonment  in  the  county 
jail  and  to  pay  a  fine  of  $2  and  the  costs. 

The  prosecution  was  instituted  under  section  109  of  the 
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Criminal  Code,  which  is  as  follows :  ''If  any  person  shall 
willfully  and  mnliciously  injure  or  destroy  to  any  amount 
less  than  one  hundred  dollars,  any  personal  property  of  any 
description  whatsoever,  or  any  building  or  other  structure 
of  any  kind,  owned  by  another  person,  every  person  so  of- 
fending shall  be  imprisoned  in  the  jail  of  the  proper  county 
not  exceeding  thirty  days,  and  shall,  moreover,  be  fined  in 
double  the  amount  of  the  damage  of  the  property  injured 
or  destroyed." 

Section  191,  Consolidated  Statutes,  provides:  ''It  shall 
be  the  duty  of  every  owner  or  owners  of  any  dog  or  dogs 
to  securely  place  upon  the  neck  of  such  dog  or  dogs  a  good 
and  sufficient  collar  with  a  metallic  plate  thereon,  on  which 
shall  be  plainly  inscribed  the  name  of  such  owner.  It 
shall  be  lawful  for  any  person  to  kill  any  dog  found  run- 
ning at  large,  on  whose  neck  there  is  nocollar,  as  aforesaid, 
and  no  action  shall  be  maintained  for  such  killing. 

''Sec.  192.  Every  person  who  shall  harbor  about  his 
or  her  premises  a  coUarless  dog  for  the  space  of  ten  days 
^hall  be  taken  and  held  as  the  owner,  and  shall  be  liable 
for  all  damages  which  such  dog  shall  commit 

"Sec.  193.  The  owner  or  owners  of  any  dog  or  dogs 
who  shall  permit  the  same  to  run  at  large  for  ten  days  after 
this  act  shall  take  effect,  without  such  collar  as  hereinbefore 
described  being  securely  placed  upon  the  neck  of  such  d<^ 
or  dogs,  shall  be  deemed  guilty  of  a  misdemeanor  and 
fined  in  any  sum  not  exceeding  twenty-five  dollars,  which, 
when  collected,  shall  be  paid  to  the  county  treasury  for  the 
benefit  of  the  school  fund  of  the  county  in  which  the  fine 
was  imposed.'' 

The  testimony  shows  that  Mr.  Dobbs's  house  was  about 
100  feet  from  the  public  road ;  that  there  was  no  fisnoe  be- 
tween the  house  and  the  road;  that  the  dog  was  in  the 
habit  of  running  out  on  the  road  when  persons  or  teams 
were  passing,  and  barking  furiously;  that  he  had  run  out 
in  a  belligerent  manner  nearly  every  time  that  the  plaintiff 
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in  error  had  passed  along  the  road  and  at  one  time  bad 
frightened  his  team  when  his  wife  was  driving.  Other 
witnesses  testify  that  their  horses  had  been  frightened  bj 
the  dog.  All  the  witnesses  agree  that  the  dog  was  in  the 
habit  of  going  on  the  road  and  barking  in  a  threatening 
manner  at  teams  or  persons  as  thej  passed. 

Jacob  Delly  a  witness  called  by  the  defendant,  testified : 

Q.  Did  you  know  John  Dobbs's  dog? 

A.  Yes,  sir. 

Q.  The  one  that  was  shot? 

A.  Yes,  sir. 

Q.  Tell  what  you  know  about  his  attacking  yon  going 
by  there. 

A.  Well,  when  I  came  past  with  a  team  he  nearly  always 
came  out  in  a  vicious,  severe  manner,  just  as  though  he 
intended  to  eat  something  up  if  he  could  get  hold  of  it; 
first,  my  team  isn't  easily  scared;  he  didn't  scare  the  team 
very  much ;  he  always  tackled  me  when  I  went  by  on  foot, 
he  came  out  very  savagely ;  he  came  out  within  three  or 
four  feet  of  me;  I  knew  the  dog  was  going  to  bite  me;  I 
turned  around  and  kicked  at  him;  he  barked  and  growled; 
he  is  as  cross  as  any  dog  I  had  to  encounter;  he  followed 
me  three  or  four  rods  and  then  he  turned  back. 

Q.  Did  he  put  you  in  fear  ? 

♦  «  ♦  «  4>  «  * 

Q.  State  what  effect  this  attack  had  upon  you  and  your 

mind,  at  this  particular  time;  I  allude  to  the  time  of  -the 

attack. 

A.  I  don't  know  that  it  had  any  effect,  only  that  it  scared 
me. 

Q.  What  were  you  scared  about? 

A.  I  was  afraid  he  was  going  to  bite  me. 

Other  witnesses  testify  to  substantially  the  same  facts. 

The  testimony  also  shows  that  the  dog  came  out  on  the 
road  when  the  plaintiff  in  error  was  passing  that  place  and 
<x>mmenced  barking  in  a  hostile  manner,  whereupon  the 
plaintiff  in  error  shot  and  killed  the  dog. 
44 
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The  first  objectioQ  is,  that  a  dog  has  uo  value,  and  there- 
fore a  prosecution  will  not  lie  under  the  statute  in  question. 
We  think  difTerentlji  however.  A  dog  b  property  and  no 
one  can  destroy  it  maliciously  without  making  himself  lia- 
ble. {Harrington  v.  Miles,  11  Kan.,  480;  Hinckley  v.  En^ 
erson,  4  Cow.  [N.  Y.],  351 ;  Uhlein  v,  Oromack^  109  Mass.^ 
273;  Breni  v.  KiwbaU,  60  111.,  211.)  The  first  objection^ 
therefore,  is  untenable. 

Second — The  design  of  the  statute  is  that  all  dogs  shall 
wear  collars,  so  that  it  shall  be  known  who  the  owners  are. 
If  a  dog  is  found  on  the  public  road  without  a  collar  and 
away  from  his  owner  or  the  person  having  charge  of  him^ 
the  statute  in  effect  authorizes  the  destruction  of  the  dog. 

But  it  is  said  the  dog  was  not  running  at  large  when  he 
was  killed.  The  words  ''running  at  large,"  in  the  connec- 
tion in  which  they  are  used,  mean  running  on  the  public 
road  or  offlfrom  the  owner's  premises  without  any  person 
claiming  an  interest  in  the  dog  being  near  at  hand. 

In  Commonwealth  v.  Dow,  10  Met.  [Mass.],  382,  it  was 
held  that  a  dog  is  going  at  large  in  a  town  if  he  is  loose  and 
following  the  person  who  has  charge  of  him  at  such  a  dis- 
tance that  he  cannot  exercise  control  over  the  dog. 

In  JHcAneany  v.  Jewett,  10  Allen  [Mass.],  151,  the  dog 
was  on  the  owner's  premises,  disturbing  no  one  when  the 
defendant  entered  thereon  and  shot  the  dog,  and  it  was 
held  that  the  dog  was  not  at  large. 

In  Loomis  v.  Ten-y,  17  Wend.  [N.  Y.],  496,  it  was  held 
that  if  a  person  permit  a  mischievous  dog  to  run  at  lai^ 
on  his  premises  and  a  person  is  bitten  by  him  in  the  day- 
time the  owner  will  be  liable  for  the  damages,  although 
the  person  injured  was  trespassing  on  the  ground  of  the 
owner  at  the  time.  It  is  made  the  duty  of  the  owner  to  put 
a  collar  on  his  dog,  so  that  his  ownership  may  be  known. 
If  he  fails  to  do  so  and  the  dog  is  killed,  off  from  the  own- 
er's premises,  there  can  be  no  recovery. 

Third — The  testimony  would  warrant  the  jury  in  find- 
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iDg  that  the  dog  was  in  the  constant  habit  of  attacking  people 
passing  along  the  public  road  and  therefore  was  a  nuisance, 
and  justified  any  person  assaulted  in  killing  him. 

An  attempt  was  made  to  show  that  other  dogs  attacked 
people  in  passing  along  the  roads.  Even  if  proved,  it  would 
not  aid  this  case.  {Maxwdl  r.  PahnerUm^  21  Wend.  [N.  Y.], 
408.)  In  the  case  cited  Chief  Justice  Nelson  says:  ''If  a 
dog  be  in  fact  ferocious,  at  large,  and  a  terror  to  the  neigh- 
borhood, the  public  would  be  justified  in  dispatching  him 
at  once."  The  same  statement  had  previously  been  made 
in  Putnam  v,  PaynCy  13  Johns.  [N.  Y.],  312,  and  is  no 
doubt  the  law. 

No  person  has  a  right  to  keep  a  dog  that  persistently  as- 
sails travelers  passing  peaceably  along  the  public  road,  and 
the  fact  that  many  persons  permit  their  dogs  to  do  so  does 
not  justify  the  practice.  In  any  view  of  the  case,  tKerefore, 
the  judgment  cannot  be  sustained*.  The  judgment  is  re- 
versed and  the  cause  remanded  to  the  district  court  for 
further  proceedings. 

Bevebsed  and  demanded. 


The  other  judges  concur. 


George  K.  Mobehoube  v.  State  of  Nebraska. 

[Filed  Novebibeb  10,  1892.] 

1*  Embesslement :  Fbatjdulbnt  Plbdoino  or  Pbopebtt  bt 
Ck)MMiS6i0N  Agent.  An  agent  who,  having  received  property 
of  another  to  sell  on  eommission  on  certain  prescribed  terms, 
flnndalently,  and  without  the  knowledge  and  consent  of  the 
owner  thereof,  pledges  it  for  money  borrowed  by  the  agent  for 
his  own  use  and  benefit,  with  the  intent  to  deprive  the  owner  of 
his  property,  is  gnilty  of  embezzlementb 

%  :  EviDENCB  in  this  case  examined,  and  hdd  soi&cient  to 

warrant  a  conviction  for  that  offense. 
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Ebror  to  the  district  court  for  Douglas  county.  Tried 
below  before  Ebtelle,  J. 

Oeorge  &  Smithy  for  plaintiff  in  error. 

Oeorge  H.  Hastings^  Attorney  GenercUj  oontra, 

NORYAL,  J. 

Plaintiff  in  error  was  tried  and  convicted  in  the  court 
below  upon  an  information  charging  him«with  the  embez- 
zlement of  six  pianos,  of  the  value  of  $1,370,  all  being  the 
property  of  Chickering,  Chase  Bros.  &  Co.,  a  Cliicago  cor- 
poration. From  the  judgment  of  the  court,  requiring  him 
to  be  imprisoned  in  the  penitentiary  at  hard  labor  for  the 
term  of  four  years,  he  prosecutes  error  to  this  court. 

Numerous  errors  are  assigned  in  the  motion  for  a  new 
trial,  and  in  the  petition  in  error,  but  one  of  which  is  now 
relied  on  for  a  reversal,  namely,  that  the  verdict  is  against 
the  evidence.  It  appears  from  the  testimony  in  the  bill  of 
exceptions  that  plaintiff  in  error  was  engaged  in  the  sale 
of  musical  instruments  in  the  city  of  Omaha;  that  on  the 
17th  day  of  December,  1890,  he  entered  into  a  written 
contract  with  Chickering,  Chase  Bros.  &  Co.,  a  corporation 
doing  business  in  Chicago,  for  the  sale,  on  commission,  of 
pianos  owned  and  handled  by  said  corporation,  as  its  agent 
By  the  terms  of  the  contract,  all  goods  furnished  by  the 
company  were  to  be  held  by  Morehouse  upon  consignment 
and  were  to  be  sold  on  such  terms  as  the  company  should 
direct  All  moneys,  notes,  or  other  property  received  from 
the  sale  of  instruments  were  to  belong  to  the  com|iany. 
All  notes  and  leases  for  instruments  were  to  be  taken  on 
blanks  furnished  by  the  company,  payable  to.  its  order,  se- 
cured by  lien  on  the  instruments  sold,  and  subject  to  the 
company's  approval.  The  instruments  were  to  remain  the 
property  of  the  company  until  they  were  sold,  and  instru- 
ments taken  back  from  customers  on  account  of  default  in 
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paymeDts,  or  for  other  causes,  and  all  new  or  second-hand 
instruments  taken  in  exchange,  or  in  part  payment  for  in- 
struments consigned  by  the  company  were  to  be  regarded 
as  goods  consigned,  and  to  be  accounted  for  in  the  same 
manner.  Morehouse  was  to  report  on  the  first  day  of  each 
month  all  instruments  received  and  sold,  as  well  as  those 
remaining  on  hand  unsold,  and  was  to  make  prompt  re- 
tnms  as  sales  were  made.  The  agency  was  to  be  termi- 
nated at  any  time  by  either  party,  and  all  instruments  at 
such  time  remaining  unsold  were  to  be  delivered  free  of 
charge  or  expense  of  any  kind  to  the  company  upon  de- 
mand. Morehouse  was  to  receive  as  commission  for  his 
services  such  sum  or  sums  as  he  should  sell  the  instru- 
ments consigned  to  him  for  in  excess  of  the  invoice  prices. 

It  further  appears  that  under  said  contract  six  pianos  of 
the  value  of  (1,370  were  shipped  by  the  company  to 
plaintiff  in  error  in  the  month  of  December,  1890,  and  the 
same  were  received  by  him  at  his  place  of  business  in 
Omaha.  Subsequently,  on  the  3d  day  of  January,  1891, 
Morehouse  executed  and  delivered  a  bill  of  sale  on  five  of 
the  instruments  to  one  C.  F.  Orff,  to  secure  the  payment  of 
a  loan  of  money.  The  other  piano.  No.  3,633,  was  taken 
by  plaintiff  in  error  to  his  residence,  and  afterwards,  on  the 
12th  day  of  January,  1891,  he  made  and  delivered  to  one 
C.  DeBoberts  a  bill  of  sale  thereof  to  secure  a  pre-existing 
indebtedness  and  the  payment  of  the  further  sum  of  $50  at 
the  time  borrowed  of  De  Roberts.  Each  bill  of  sale  was 
given  without  the  knowledge  or  consent  of  the  corporation, 
and  it  did  not  receive  any  of  the  moneys  for  the  payment 
of  which  they  were  given  to  secure.  Each  recited  in  the 
body  thereof  that  the  property  therein  described  belonged 
to  Morehouse. 

It  is  conceded  that  after  the  giving  of  said  bills  of  sale, 
and  while  said  agency  contract  was  in  full  force,  More- 
house formed  a  partnership  with  one  Charles  E.  Morrill, 
and  for  a  time  the  business  was  carried  on  under  the  firm 
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name  of  Morehouse  &  Morrill^  although  the  contract  of 
agency  remained  nnchanged  and  in  the  name  of  Morehouse. 
With  the  money  received  from  Morrill  for  a  half  interest 
in  the  enterprise,  Morehouse  paid  off  all  the  indebtedness 
for  which  the  pianos  had  been  pledged  as  security,  except 
the  indebtedness  to  De  Roberts,  which  has  never  been  paid. 
It  also  appears  from  the  testimony  that  on  the  5th  day 
of  March,  1891,  plaintiff  in  error  sold  his  interest  in  the 
partnership  to  his  partner  Morrill,  and  at  the  time  gave 
him  a  bill  of  sale  covering  the  six  pianos  in  controversy 
and  other  property,  by  the  terms  of  which,  and  as  a  part 
consideration  for  the  giving  of  the  same,  Morrill  agreed  and 
assumed  to  pay  certain  specified  indebtedness  of  the  firm, 
amounting  to  $1,065.85.  A  portion,  if  not  all,  of  such  in- 
debtedness has  since  been  paid  by  Morrill.  There  is  no 
conflict  in  the  testimony  as  to  any  of  the  facts  above  stated* 
The  state  also  introduced  evidence  which  tended  to  show 
that  Morehouse  represented  to  Morrill  prior  to  the  giving 
of  the  last  bill  of  sale  that  he  was  the  owner  of  the  pianos 
and  had  paid  for  the  same;  that  he  exhibited  to  Morrill 
a  forged  receipted  bill  of  the  instmments,  which  pur- 
ported to  be  signed  by  Chickeriug,  Chase  Bros.  &  Co.,  and 
that  plaintiff  in  error  also  opened  an  account  npon  his 
books  with  the  company,  in  which  he  charged  himself  with 
the  six  pianos  at  (1,370  and  credited  himself  with  cash 
$1,370,  although  he  had  never  paid  any  part  of  said  sum. 
Morrill  admits  making  the  receipted  bill  of  the  instruments 
as  well  as  the  entry  upon  his  lK>oks  of  the  cash  payment 
above  mentioned,  but  claims  that  he  entered  the  same 
through  mistake;  but  his  explanation  is  entirely  unsatis- 
factory. He  testified  that  the  credit  should  have  read, 
"goods,"  instead  of  "cash,"  yet  upon  cross-examination 
he  admits  that  he  had  never  returned  any  goods  to  the 
company.  The  evidence  shows  that  five  of  the  pianos,  the 
company,  through  a  compromise  with  Morrill,  has  recov- 
ered back,  but  that  it  has  never  received  the  one  pledged  to 
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De  Roberts,  which  had  been  taken  by  him  under  his  bill 
of  sale,  and  its  whereabouts  is  unknown  to  the  company. 

In  the  brief  of  counsel  for  plaintiff  in  error  it  is  urged 
that  the  bill  of  sale  given  to  Morrill  was  obtained  by 
duress  and  threats  made  by  the  latter,  but  we  find  no 
foundation  for  such  claim  in  the  evidence.  Morehouse  in 
his  testimony  makes  no  claim  that  he  was  induced  by 
threats  to  make  the  bill  of  sale,  but  insists  that  he  gave  it 
for  the  purpose  of  placing  his  property  beyond  the  reach 
of  his  creditors,  in  which  statement  he  is  contradicted  by 
Morrill.  The  evidence  contained  in  the  bill  of  exceptions 
tends  to  prove  that  plaintiff  in  error  claimed  to  be  the  ab« 
solute  owner  of  the  instruments  in  question ;  that  he  re- 
ceived the  same  as  the  agent  of  Chickering,  Chase  Bros.  <& 
Co.,  and  that  he  converted  the  property  to  his  own  use 
with  a  fraudulent  intent,  by  pledging  the  same  for  money 
borrowed,  and  by  transferring  the  pianos  by  a  bill  of  sale 
to  Morrill.  The  fraudulent  and  wrongful  pledging  of  the 
instruments  by  plaintiff  in  error  for  money  borrowed  and 
to  secure  the  payment  of  his  own  indebtedness,  without 
the  consent  of  the  owner,  amounts  in  law  to  embezzlement. 
{Commonwealth  v.  BuUerick,  100  Mass.,  1;  Commonwealth 
9.  Tenney,  97  Id.,  50.)  The  fact  that  the  company  finally 
received  back  some  of  the  instruments  does  not  relieve  the 
act  of  its  criminal  nature.  We  are  of  the  opinion  that  the 
evidence  sustains  the  verdict.  The  judgment  of  the  dis- 
trict court  is 

Affibmed, 
The  other  judges  concur. 
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JoHK  Stabler  et  al.  v.  Henby  Gukd  et  ai*. 

[FlU&D  NOVAMBKB  10,  1892.] 

1.  Beview:  Failure  to  File  Bbiefs:  Submission  of  Cause 
WiTBOXTT  Aboument.  Where  a  caaae  brought  to  this  ooort 
upon  appeal  or  petition  in  error  is  snbmitted  npon  the  record  and 
bill  of  exceptions  without  either  a  brief  or  oral  aigument,  the 
Judgment,  ordinarily,  will  be  affirmed  without  an  InTeetigattoB 
of  the  questions  presented. 

3.  Ck>nditional  Order  for  Payment  of  Money:  AonoB 
AoAiNST  Accbptob:  Pleading.  In  an  action  by  a  payes 
against  the  acceptor  of  a  conditional  order  for  the  payment  of 
money,  the  plaintiff  must  aver  and  proye  that  the  conditions 
stipulated  in  the  order  hare  been  fulfilled  in  order  to  entitle  him 
to  recover. 

3.  Trial  to  Court:  Habmlbss  Ebbob:  The  Admission  op  Il- 
legal Evidence  in  a  cause  tried  to  a  court  without  a  Juiy  ia 
not  sufficient  ground  for  the  reyersal  of  the  judgment. 

Error  to  the  district  court  for  Phelps  county.  Tried 
below  before  Gaslin,  J. 

Hall  &  Patrick,  for  plaintiffs  in  error. 

Case  &  McNeny,  contra. 

NORVAL,  J. 

Plaintiffs  in  error  were  engaged  in  business  under  the 
name  of  the  Nebraska  Manufacturing  Company,  and  de- 
fendants in  error  were  engaged  in  the  banking  business 
under  the  name  and  style  of  the  Webster  County  Bank. 
On  the  15th  day  of  December,  1884,  the  firm  of  Schunk 
&  Mouser,  composed  of  J.  Schunk  and  L.  D.  Mouser,  was 
indebted  to  plaintiffs  in  error  for  goods,  wares,  and  mer- 
chandise sold  and  delivered,  to  the  amount  of  several 
hundred  dollars,  a  part^  of  which  indebtedness  was  evi- 
denced by  four  promissory  notes,  and  the  balance  was  on 
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book  account.  For  the  purpose  of  securing  the  payment 
of  such  indebtedness,  Schunk  &  Mouser  executed  and 
delivered  to  plaintiffs  the  following  order : 

"Blub  Hill,  Neb.,  Dea  15, 1884. 
^  Webder  County  Bank,  Blue  EiU,  Neb. 

"  Please  pay  to  the  Nebraska  Manufacturing  Co.,  of 
Lincoln,  Nebraska,  the  amount  we  owe  them,  consisting  of 
the  following  notes  and  book  account,  out  of  the  first  col- 
laterals you  hold  belonging  to  us,  after  the  amount  we 
owe  you  is  paid:  [Here  follows  a  description  of  the  four 
notes  and  the  account.]  Amounting  in  all  with  interest  to 
about  $598.  Schunk  &  Mouseb. 

"  J.  Schunk. 

"  L.  D.  Mouseb. 
«  Witness :  E.  L.  Morse.'' 

Upon  the  face  of  said  order  is  written  the  following 
acceptance:  '' December  15,  1884.  Accepted.  Webster 
Co.  Bank,  E.  L.  Morse,  Asst.  Cashier." 

Action  was  brought  in  the  court  below  upon  said  accept- 
ance, the  plaintiffs  alleging  that  at  the  time  of  the  giving 
of  said  order  and  the  acceptance  thereof,  defendants  had  in 
their  possession  and  under  their  control  a  large  number  of 
notes,  accounts,  and  securities  belonging  to  the  firm  of 
Schunk  &  Mouser,  which  were  held  by  the  bank  as  collat- 
eral security  for  money  due  from  said  firm  to  the  defend- 
ants; that  said  indebtedness  to  said  bank  has  since  been 
paid,  and  that  defendants  have  in  their  possession  a  large 
amount  of  notes,  accounts,  and  securitiesbelon  ging  to  said 
Schunk  &  Mouser,  over  and  above  the  indebtedness  of 
said  firm  to  the  bank.  The  prayer  is  for  judgment  for 
$498  and  interest  The  answer  to  the  petition  is,  in  effect, 
a  general  denial.  There  was  a  trial  to  the  court,  with 
finding  and  judgment  for  the  defendants. 

The  cause  is  submitted  to  this  court  upon  the  record  and 
bill  of  exceptions,  without  either  brief  or  oral  argument  to 
aid  us  in  reaching  a  proper  conclusion.     This  court  is  bur- 
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dened  with  business,  and  counsel  bringing  cases  here  for 
review  should  file  briefs  of  the  points  and  authorities  relied 
upon  for  a  reversal  of  the  judgment.  A  case  that  does  not 
possess  su£5cient  merit  to  demand  the  filing  of  brieft  is  of 
too  little  importance  to  occupy  the  time  of  the  court  in  its 
.consideration,  and  in  the  future  such  cases,  ordinarily,  will 
be  affirmed  without  an  investigation  of  the  questions  pre- 
sented. 

The  first  assignment  in  the  petition  in  error,  that  the 
judgment  is  not  sustained  by  sufficient  evidence,  must  be 
overruled.  The  order  directing  the  bank  to  pay  the  in- 
debtedness of  the  drawers  to  plaintifis  was  conditional  and 
not  absolute.  It  was  to  be  paid  out  of  the  first  moneys 
arising  from  the  collection  of  the  collaterals  held  by  the 
bank  belonging  to  the  drawers  after  their  indebtedness  to 
the  bank  was  liquidated.  There  is  not  a  syllable  of  testi- 
mony tending  to  show  that  any  sum  has  been  paid  upon 
the  collaterals  in  excess  of  the  claim  of  the  bank,  for  the 
payment  of  which  they  were  held  as  security.  Clearly 
such  proof  was  necessary  to  establish  the  liability  of  the 
defendants.  By  their  acceptance  of  the  order  they  only 
agreed  to  pay  the  amount  collected  by  them  in  excess  of 
the  sum  due  them  from  the  drawers.  Not  only  is  there  a 
failure  of  proof,  but  the  petition  fails  to  state  a  cause  of 
action,  in  that  it  contains  no  averment  that  anything  has 
been  collected  upon  the  collaterals  by  the  bank  in  excess  of 
the  amount  due  it  from  Schunk  &  Mouser. 

Complaint  is  made  because  the  court  permitted  defend- 
ants to  prove  that  they  held  no  collaterals  belonging  to  the 
drawers  of  the  order  at  the  time  the  same  was  given,  nor 
since.  We  think  this  testimony  was  inadmissible  because 
it  tended  to  impeach  or  contradict  the  written  order,  by  the 
acceptance  of  which  defendants  admitted  that  they  held  in 
their  possession  securities  owned  by  Schunk  &  Mouser. 
They  were  estopped  to  deny  the  recitals  in  the  order. 
While  the  testimony  to  which  we  have  referred  was  im- 
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properly  received,  the  judgment  for  that  reason  will  not  be 
reversed.  Had  it  been  excluded  it  could  not  have  changed 
the  result,  therefore  was  not  prejudicial  to  the. plaintiffs. 
Again  it  has  been  often  held  by  this  court  that  the  admis- 
sion of  irrelevant  testimony  in  a  cause  tried  to  a  court 
without  a  jury  is  not  ground  for  the  reversal  of  the  judg- 
ment. (Enyeariv.  DaviSylT  'Seh.f  228;  Wat^d  v.  Parlin,  30 
Id.,  376.) 

The  third  ground  in  the  petition  in  error  is  ^errors  of 
law  occurring  at  the  trial  duly  excepted  to.''  This  ia  too 
general  to  be  considered.  It  is  a  sufficient  assignment  in 
a  motion  for  a  new  trial,  because  made  so  by  statute,  but 
in  a  petition  in  error  the  grounds  upon  which  it  is  asked 
that  the  judgment  be  reversed  must  be  specifically  stated- 
The  judgment  is  clearly  right  and  is 

Affirmed. 


The  other  judges  concur. 


Db  Lane  A.  Willard  v.  Jens  C.  Nelson. 

[FiLBD  NOVEICBSR  10,  1892.] 

1.  Promissory  Note:  Fraud  in  Pbocubino  Sionatubs:  Bona 
Fide  Purchasers.  When  the  signature  of  an  illiterate  per- 
son is  obtained  to  a  promioory  note  by  the  payee  fraudulently 
indnoing  him  to  belieye  that  he  ia  signing  an  instrument  of  an 
entirely  different  character,  without  any  fault  or  negligence  of 
the  maker,  the  note  cannot  be  enforced  eyen  in  the  hands  of  a 
h&nafide  holder. 

5L  Suffloienoy  of  Evidenoe.  Eeld,  That  the  instructions  fairly 
presented  the  case  to  the  jury,  and  that  the  Terdiot  is  not  con- 
trary to  the  evidence. 

Error  to  the  district  court  for  Platte  oountj.     Tried 
below  before  Smith^  J. 
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M.  F.  Moudyj  and  StUlivan  &  Beeder,  for  plaintiff  in 
error. 

*  « 

Jf.  Whitmoyer,  contra* 

NORVAL,  J. 

This  is  an  action  to  recover  of  the  defendant  in  error  the 
amount  of  a  promissory  note  for  the  sum  of  $120,  which 
it  is  alleged  he  executed  at  Columbus,  this  state,  on  the  26tli 
day  of  October,  18S7,  payable  to  the  order  of  Cole,  Grant 
&  Co.  one  year  afler  date,  with  interest  at  ten  per  cent, 
and  indorsed  by  the  payees  to  the  plaintiff  before  maturity. 

The  answer  sets  up  the  illiteracy  of  the  defendant,  want 
of  consideration,  and  that  the  note  was  procured  by  fraud 
and  circumvention  practiced  upon  him  'by  tlie  agent  of 
Cole,  Grant  &  Co.  The  reply  denies  the  allegations  of  the 
answer.  The  jury  found  for  the  defendant,  and  the  plaint- 
iff brings  error. 

On  the  trial  the  plaintiff  introduced  testimony  tending 
to  show  that  the  defendant's  genuine  signature  is  attadied 
to  the  note  and  that  plaintiff  purchased  it  for  value  before 
maturity.  He  also  introduced  the  instrument  in  evidence^ 
and  then  rested  his  case.  Thereupon  the  defendant  intro- 
duced testimony  to  the  effect  that  in  October,  1881,  he  met 
in  Columbus  a  |)erson  who  repre:!iented  himself  to  be  the 
agent  of  Cole,  Grant  &  Co.  in  the  sale  of  a  certain  oombi- 
tion  slat  and  wire  fence;  and  that  defendant  was  induced  to 
and  did  consent  to  act  as  agent  for  said  Cole,  Grant  &  Co. 
in  the  sale  of  such  fence  in  certain  townships  of  Platte 
county.  A  commission  contract,  partly  written  and  partly 
printed,  constituting  and  appointing  the  defendant  as  such 
agent,  was  prepared  by  the  agent  of  Cole,  Grant  &  Co., 
which  was  signed  by  both  parties.  The  defendant  further 
testified  that  he  signed  his  name  but  twice  on  that  occasion, 
and  he  supposed  he  was  signing  duplicate  contracts;  that 
he  is  illiterate  and  unable  to  read  English;  that  the  stran- 
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ger  read  over  the  oontract  to  him  before  it  was  signed ;  that 
nothing  was  said  at  any  time  about  the  defendant  giving  a 
note,  nor  did  he  know  that  he  had  signed  one  until  long 
after  the  agent  of  the  payees  had  left  the  county.  This 
testimony  is  undisputed.  The  uncontradicted  proof  shows 
that,  while  the  defendant's  genuine  name  is  appended  to 
the  note,  he  never  executed  and  delivered  the  same,  know- 
ing it  to  be  such,  but  that  by  some  artifice  or  trick  he  was 
duped  and  defrauded  into  signing  it,  supposing  it  to  be  an 
agency  contract  for  the  sale  of  the  fence.  The  note  was 
absolutely  without  consideration.  Only  the  two  parties  to 
the  transaction  being  present  when  the  paper  was  signed, 
the  defendant  was  compelled  to  trust  to  the  reading  thereof 
to  the  agent  of  the  payees.  Whether  the  defendant  was 
guilty  of  negligence  or  not  was  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  in  evidence.  If  he 
was  free  from  n^ligence  or  fault  and  was  tricked  into 
signing  the  note,  as  the  jury  must  have  found,  and  the  evi- 
dence tends  to  show,  then  the  plaintiff  cannot  recover,  al- 
though he  may  be  a  bona  fide  holder.  {First  National  Bank 
of  Omaha  v.  lAermanj  5  Neb.,  247;  Dinsmore  &  Co.  v. 
Stimberty  12  Id.,  433;  First  National  Bank  of  Sturgia  v. 
Dealj  22  N.  W.  Rep.  [Mich.],  53;  Bowers  v.  Thomas,  62 
Wis.,  480;  Soper  v.  Peck,  51  Mich.,  563.) 

The  plaintiff  on  rebuttal  called  as  a  witness  one  Gus 
Wilson,  and  propounded  to  him  the  following  question : 

Q.  State  if  Mr.  Willard  applied  to  you,  about  the  time 
this  note  was  purchased  by  him,  to  ascertain  if  he  knew 
anything  about  the  genuineness  of  this  signature  before  he 
purchased. 

Objected  to,  as  immaterial  and  not  responsive  to  the  is. 
sues,  and  not  rebuttal.     Sustained.     Exception. 

The  plaintiff  offered  to  prove  by  the  witness  that  within 
four  or  five  days  after  October  26,  1887,  the  plaintiff  in 
the  action,  D.  A.  Willard,  came  to  the  witness  at  his  bank 
in  Gtenoa,  Nebraska,  and  asked  him  concerning  the  note 
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in  suit,  and  the  responsibilitj  of  the  defendant,  and  ex- 
hibited to  the  witness  the  instrument,  asking  him  whether 
it  was  all  right;  that  the  witness  then  stated  to  plaintiff 
that  the  signature  to  the  note  was  genuine  and  that  the  de- 
fendant was  financially  solvent.  Defendant  objected  to 
the  offer,  which  was  sustained. 

The  offered  testimony  was  excluded,  and,  we  think, 
rightly  so,  as  it  was  clearly  immaterial.  The  answer  ad- 
mitted the  signature  to  the  note,  and  the  jury  were  so  in- 
structed. Besides,  it  was  not  competent  to  prove  what  the 
witness  said  to  plaintiff  about  the  note  before  it  was  pur- 
chased, as  such  testimony  had  no  bearing  upon  the  issues 
in  the  case,  and  was  hearsay. 

Several  exceptions  were  taken  to  the  charge  of  the  court 
as  given,  and  the  refusal  to  give  instruction  one,  requested 
by  the  plaintiff.  None  of  these  are  well  taken.  Counsel 
have  not  pointed  out  a  single  objection  to  the  charge  of  the 
court,  and  we  are  unable  to  discover  any  error  therrin. 
The  instructions  are  in  harmony  with  the  authorities  cited 
above,  and  the  case  went  to  the  jury  under  a  charge  quite 
as  favorable  to  the  plaintiff  as  the  case  would  warrant.  The 
verdict  has  ample  support  in  the  evidence,  and  finding  no 
error  in  the  record  the  judgment  of  the  district  court  is 


Affibmeix 


The  other  judges  concur. 
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0.  D.  Montgomery,  Moderatob,  v.  State  of  Ne- 

braska, EX  REL.  Elmer  E.  Thompson,  County 
Superintendent. 

[Filed  Noybmbxb  10, 1892.] 

1.  MandamuB:   Modbbatob  of  School  District:  Refusal  to 

CouNTSBSiQir  Obdbbs.  It  is  the  dntj  of  the  moderator  of  a 
school  district  to  countersign  all  proper  orders  drawn  by  the  di- 
rector on  the  district  treasorer,  and  if  he  refuses  to  countersign 
such  an  order,  issued  in  full  compliance  with  the  provisions  of 
law,  mandamus  will  lie  to  compel  the  performance  of  such  duty. 

2.  : :  Right  of  County  Supbbintbndbkt  to  Apply 

FOB  Wbit.  a  moderator  refused  to  countersign  an  order  prop- 
erly drawn  npon  the  treasurer  and  the  matter  was  submitted 
iar  abjudication  to  the  county  superintendent,  who,  after  inves- 
tigation, found  that  the  officer  refused  to  sign  the  order  for  in- 
sufficient reasons.  Hdd,  That  under  the  stetuto  the  county 
superintendent  had  the  right,  on  behalf  of  the  district,  to  apply 
to  the  proper  ooart  for  a  writ  of  mandamiu  to  compel  the  officer 
to  perform  his  du^. 

8.  Employment  of  Teacher:  Validity  of  Contbaot.  Aeon- 
tract  of  employment  of  a  teacher  entered  into  on  behalf  of  the 
district  by  the  director  and  treasurer  will  bind  the  district, 
although  the  moderator  was  not  consulted  concerning  the  em* 
ployment. 

Error  to  the  district  court  for  Hall  coantjr.  Tried 
below  before  Harrison,  J. 

Thummel  ds  PlaU,  for  plaintiff  in  error. 

Charlen  O.  Ryan,  contra. 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  the  state, 
on  the  relation  of  the  county  superintendent  of  schools  of 
Hall  county,  for  a  peremptory  numdamiLs  to  require  and 
compel  the  plaintiff  in  error,  as  moderator  of  school  district 
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No.  27,  of  said  ioountyy  to  sign  certain  school  orders  drawn 
by  the  director  of  said  district  upon  the  school  district 
treasurer  in  payment  of  teachers'  wages.  An  alternative 
writ  of  mandamua  was  issued,  to  which  the  respondent  filed 
a  motion  to  quash  on  the  following  grounds: 

1.  Plaintiff  has  no  legal  capacity  to  sue. 

2.  Defect  of  parties  plaintiff. 

3.  The  facts  alleged  are  insufficient  to  entitle  the  relator 
to  the  relief  demanded. 

The  motion  being  overruled,  respondent  answered,  and 
upon  the  hearing  the  issues  were  found  in  favor  of  relator 
and  a  peremptory  mandamtu  was  granted  as  prayed.  A 
motion  for  a  new  trial  was  made  and  denied.  To  reverse 
the  judgment  the  cause  is  brought  into  this  court  on  error. 

The  facts  alleged  and  proved  are  substantially  these:  On 
or  about  the  29th  day  of  July,  1889,  James  Bly  and  Nel- 
«on  Wescott,  the  director  and  treasurer  respectively  of  school 
district  27  of  Hall  county,  entered  into  a  written  contract 
on  behalf  of  said  district  with  one  Katie  El  Costello,  a  le- 
gally qualified  teacher  of  said  county,  by  which  she  was 
employed  to  teach  the  school  of  said  district  for  the  period 
of  six  months,  commencing  on  the  2d  day  of  September, 
1889,  at  an  agreed  salary  or  wages  of  $37.50  per  month, 
payable  at  the  end  of  each  month. 

In  pursuance  of  said  contract  said  Costello  taught  tfie 
school  of  said  district  for  the  full  term  of  six  months,  and 
in  part  payment  for  the  services  so  rendered  as  such  teacher, 
the  said  James  Bly,  as  director  of  said  school  district,  drew 
two  orders  .upon  the  treasurer  of  said  school  district  in 
favor  of  said  Costello,  one  for  the  sum  of  $37  and  the 
other  for  $38.  Both  of  these  orders,  after  being  duly 
signed  by  said  Bly  as  director,  were  presented  to  the  re- 
spondent, the  moderator  of  the  said  school  district,  with  a 
request  that  he  countersign  the  said  orders,  which  request 
he  refused  to  comply  with.  Thereupon  the  matter  of  the 
refusal  of  the  respondent  to  counter<«ign  said  orders  was 
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sabmitted  for  adjudication  to  the  relator,  as  county  superin- 
tendent, who,  after  invcfdtrgation,  found  that  the  respondent, 
through  contumacy,  unreasonably  refused  to  countersign 
said  orders.  The  respondent  still  refusing  to  countersign 
the  same,  although  the  county  superintendent  presented 
the  orders  to  him  with  a  request  that  he  sign  the  same,  the 
relator  instituted  this  action. 

Section  16,  subdivision  4,  chapter  79,  Compiled  Statutes^ 
provides  that  the  director  ^' shall  draw  and  sign  all  orders 
upon  the  treasurer  for  all  moneys  to  be  disbursed  by  the 
district,  and  all  warrants  upon  the  county  treasurer  for 
moneys  raised  for  district  purposes,  or  apportion^  to  the 
district  by  the  county  superintendent,  and  present  the  same 
to  the  moderator,  to  be  countersigned  by  him,  and  no  war- 
rant shall  be  issued  until  so  countersigned.  No  warrant 
shall  be  countersigned  by  the  moderator  until  the  amount 
for  which  the  warrant  is  drawn  is  written  upon  its  face* 
The  moderator  shall  keep  a  record,  in  a  book  furnished  by 
the  district,  of  the  amount,  date,  purpose  for  which  drawn, 
«nd  name  of  person  to  whom  issued,  of  each  warrant  coun- 
tersigned by  him." 

By  the  above  statutory  provision  it  is  made  the  duty  of 
the  moderator  of  a  school  district  to  countersign  all  proper 
orders  drawn  and  signed  by  the  director  upon  the  district 
treasurer  for  moneys  to  be  disbursed  by  the  district.  The 
treasurer  of  a  school  district  has  no  authority  to  pay  out 
moneys  belonging  to  the  district,  except  upon  orders  signed 
by  the  director  and  countersigned  by  the  moderator.  (Sec- 
tion 6,  subdivision  4,  of  said  chapter  79;  State  v.  Bloom^ 
19  Neb.,  562.) 

It  is  urged  that  relator  has  no  capacity  to  sue,  and  that 
there  is  a  defect  of  parties  plaintiff.  We  think  ample 
authority  for  bringing  the  action  is  conferred  upon  the 
rehtor  by  section  11,  subdivision  3,  chapter  79,  Com- 
piled Statutes,  which  provides  that  ''whenever  a  director 
^r  moderator  refuses  to  sign  orders  on  the  treasurer,  or 
45 
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the  treasurer  thinks  best  to  refuse  the  payment  of  orders 
drawn  upon  him,  the  difficulty  shall  be  referred  for  ad« 
judication  to  the  county  superintendenty  who  shall  proceed 
at  once  to  investigate  the  matter,  and  if  he  finds  that  the 
officer  complained  of  refuses,  through  contumacy  or  for  in- 
sufficient reasons,  it  shall  be  the  duty  of  the  superintendent 
on  behalf  of  the  district  to  apply  to  the  proper  court  for  a 
writ  of  mandamiba  to  compel  the  officer  to  perform  his 
duty." 

The  language  of  the  section  quoted  is  dear  and  explicit, 
and  leaves  no  room  for  interpretation.  In  the  case  at  bar 
the  petition,  as  well  as  the  proof,  shows  that  the  matter  of 
the  refusal  of  the  r<«pondent  to  countersign  the  warrants 
in  question  was  submitted  to  the  relator  as  county  superin- 
tendent, and,  upon  investigation,  he  found  that  respondent 
refused  to  countersign  the  orders  without  his  having  any 
valid  ground  or  excuse  therefor.  Such  being  the  case,  the 
right  of  the  county  superintendent  to  apply  to  the  court 
for  a  mandamus  to  com|)el  the  respondent  to  countersign 
the  orders  cannot  be  doubted.  Notwithstanding  the  power 
thus  conferred  upon  the  county  superintendent  by  the 
statute.  Miss  Costello  could  have  bro|ight  the  action  in  her 
own  name,  yet  she  was  not  obliged  so  to  do,  nor  was  it 
necessary  that  she  should  have  been  joined  as  a  relator 
herein.  The  fact  that  a  third  party  advanced  the  money 
on  the  orders  to  the  payee  therein  named  did  not  bar  the 
right  of  the  county  superintendent  to  institute  the  suit,  nor 
was  the  person  so  advancing  the  money  a  necessary  party 
to  the  action.  It  fully  appears  from  the  record  before  us 
that  the  application  for  mandamvs  was  brought  by  the  re- 
lator on  behalf  of  the  school  district.     This  was  sufficient 

The  objection  that  relator  failed  to  prove  that  Miss  Cos- 
tello was  a  qualified  teacher  is  not  sustained  by  the  record. 
The  bill  of  exceptions  shows  that  during  the  time  she 
taught  the  school  she  held  a  second  grade  certificate  from 
the  county  su{)erintendent  of  Hall  county,  authorizing  h& 


Vol.  36]      SEPTEMBER  TERM,  1892.  659 

Montgomery  t.  Stat«,  ex  rel.  Thompeon. 

to  teach  school  in  such  county.  She  therefore  possessed  a 
proper  certificate  of  qualificatioOy  and  the  respondent's  re- 
fusal to  countersign  the  warrants  upon  that  ground  is 
without  merit 

Upon  the  trial  some  evidence  was  introduced  by  respond- 
ent tending  to  show  that  the  moderator  took  no  part  in  the 
employment  of  the  teacher,  and  tliat  he  neither  had  notice 
of  or  participated  in  the  meeting  of  the  school  district 
board  at  which  she  was  employed.  The  evidence  estab- 
lished that  the  respondent  was  consulted  by  the  other  two 
members  of  the  board  concerning  her  employment,  and 
that  he  declined  to  hire  her  at  a  compensation  exceeding 
$30  per  month.  It  is  immaterial  that  there  was  no  formal 
meeting  of  the  board  authorizing  her  employment  or  that 
respondent  did  not  consent  to  the  making  of  the  contract. 
The  employment  is  not  for  that  reason  invalid.  As  stated 
by  the  present  chief  justice  in  his  opinion  in  Russell  v. 
State  J  13  Neb.,  68,  ''the  director,  with  the  assent  of  either 
the  moderator  or  treasurer,  may  hire  teachers,  or  if  the 
moderator  and  treasurer  agree  upon  a  teacher  they  may  re- 
quire the  director  to  employ  the  person  agreed  upon,  or  in 
case  of  his  refusal  undoubtedly  may  themselves  employ 
such  person.  In  order  to  secure  harmony  in  the  district, 
it  is  desirable  that  all  those  entrusted  with  the  duty  of  hir- 
ing teachers  should  agree  upon  the  person  to  be  employed, 
but  it  is  not  necessary  to  the  validity  of  the  contract.  The 
law  imposes  upon  the  director  the  duty  of  hiring,  either  at 
the  request  of  his  colleagues  or  with  the  assent  of  one  of 
them.  The  law  having  specially  authorized  the  director  to 
perform  this  duty,  it  is  not  necessary  to  the  validity  of  the 
contract  that  there  should  be  a  meeting  of  the  school  board, 
or  even  that  all  the  members  thereof  should  be  consulted 
in  relation  thereto  or  notified  of  the  employment."  The 
contract  entei'ed  into  by  a  majority  of  the  board  on  behalf 
of  the  school  district  is  valid  and  binding.  And  as  it  ap- 
pears that  the  respondent  failed  to  perform  a  plain  statutory 
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doty,  thedistrict  court  did  not  err  in  awarding  a  peremptory 
writ  of  mandamus  to  oompel  him  to  perform  such  da^. 
The  judgment  is 

Affirmed. 


The  other  judges  concur. 


35    0dO 
44    839 


liEiGd  R.  Fletcher  y.  Randall  A«  Brown. 

[Filed  Noykmbbb  10,  1892.] 

1.  Joinder  of  Actions:  Ejegtmbnt:  Rbhts  and  PBOFrra.  An 
action  of  cjoctment,  nnder  oar  praotioe,  mmj  be  Join«d  with  one 
to  racoTor  rents  and  profits. 

9l  Xyeotment:  Rents  and  Pbofits:  Limitations:  Oocuptibo 
Claiuaktb  Aot.  Damage  for  rents  and  profits  may  be  teoof- 
erod  in  an  action  of  ejectment  for  the  statutory  period,  prior  te 
the  serrioe  of  snromons  therain.  The  special  provision  of  Uie  oe- 
cnpying  claimants  act,  ch.  63,  Oompiled  Btatntea,  applies  only 
to  nnts  and  profits  snbseqoent  to  the  serTice  of  snmmona  in  ths 
ijectinent  snit. 

8.  :  Remedy  fob  Rents  and  Pbofits  Aocbuino  Afteb 

Sebvice  of  Pbocbss.  Whether  snch  speetal  provision  is  ex- 
dnsive  as  to  damages  for  rents  and  profits  snbeeqaent  to  the 
service  of  snmmons  in  ejectment  or  concnrreot  only,  ^very. 

4,  :  Occupying    Claimant:   Yalub  of  Impbotsments: 


Eyidbnob.  Whero  an  occnpant  of  real  estate,  in  an  antioo  of 
ijectment,  is  allowed  for  valuable  and  lasting  improvements 
made  while  in  possession  under  a  claim  of  title,  the  measnro  of 
his  recovery  is  the  amount  such  improvements  add  to  the  value 
of  the  premises.  Evidence  of  the  cost  of  Improvements,  irr^ 
spective  of  their  effisct  upon  the  value  of  the  land,  is  inadmissible. 

5.  Evidence:  Taxes  Paid  by  Thibd  Pabty.  Evidence  ezaai* 
ined,  and  held  not  sufllcient  to  entitle  the  plaintiff  in  error,  de- 
fendant in  an  action  of  ^ectment,  to  recover  for  taxes  paid  by 
third  parties. 

a.  :  .    One  F.  went  into  possession  of  property  under  a 

title  bond  executed  by  L.,  whereby  the  latter  agreed  to  aonvey 
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by  good  and  sofflcient  deed  npon  the  payment  of  the  last  in- 
stallment of  the  pnrchase  money  ten  years  after  date.  Snbse- 
qnently,  and  before  payment  of  the  purchase  money,  B.  brought 
an  action  of  ejectment  against  F.  to  recover  possession  of  the 
premises.  Meld,  That  F.  oonld  not  recover  against  B.  for  taxes 
paid  by  L.  in  the  absence  of  evidence  of  a  special  assignment  by 
the  latter. 

7.  Oooupying  Claimants:  Evidbkcb  examined,  and  held  to  sos- 
tain  the  finding  of  the  trial  court  as  ta  the  value  of  improve- 
ments made  by  plaintiff  in  error,  an  occupying  claimant. 

Erkor  to  the  district  court  for  WashiDgton  oounty. 
Tried  below  before  Hopewell,  J. 


W.  H,  Eller,  for  plaintiff  in  erron 

TF.  C.  Walton,  and  Charles  H,  Broum,  oonbtu 

Post,  J. 

This  was  an  action  of  ejectment  in  the  district  court  of 
Washington  county  by  the  defendant  in  error,  Randall  B. 
Brown,  to  recover  possession  of  the  west  half  of  the  south- 
east quarter  of  section  21,  township  19,  range  11  east,  in 
said  county.  The  petition  is  in  the  usual  form  in  actions 
of  ejectment  and  praying  judgment  for  damages  in  the  sum 
of  $100.  The  answer  is  a  denial  of  title  in  the  plaintifi 
and  an  allegation  of  title  in  the  defendant  by  virtue  ot 
two  tax  deeds  by  the  treasurer  of  Washington  county; 
one  in  favor  of  B.  F.  Beal  and  E.  A.  Allen,  November  30, 
1864,  and  the  other  to  Victor  G.  Lantry,  August  9,  1879. 
It  is  also  allied  that  the  defendant  and  his  grantors  have 
paid  taxes  on  the  property  in  controversy  since  the  year 
1861,  and  that  he  and  his  immediate  grantor,  Lantry,  have 
since  the  year,  1876,  while  in  possession  thereof,  made 
valuable  and  lasting  improvements  thereon,  consisting  of  a 
dwelling  house,  stable,  out-buildings,  orchards,  etc.,  to  the 
value  of  |2,400.  The  answer  concludes  with  the  prayer 
for  an  accounting,  in  case  the  title  to  the  premises  is  found 
by  the  court  to  l)e  in  the  plaintiff,  and  that  the  taxes  paid 
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by  the  defendant  and  his  grantor  may  be  adjudged  to  be  a 
lien  thereon,  and  for  general  relief.  The  reply  is  a  general 
denial.  The  case  being  called  for  trial  in  the  district  court, 
the  cause  of  action  was  confessed  by  the  defendant  below 
so  far  as  the  title  to  the  property  was  concerned,  and  the 
following  stipulation  signed  by  the  respective  parties: 

''It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  that  at  the  April  term  of  court  this  defendant 
(plaintiff)  may  take  judgment  in  his  fitvor  for  possession 
in  this  cause,  *  *  *  and  that  the  question  of  rents, 
and  profits,  and  improvements,  and  such  other  things  and 
differences  as  are  set  up  in  defendant's  answer  or  the  de- 
fendant may  have,  shall  be  continued  for  settlement,  or 
until  the  next  term  of  this  court.'' 

Subsequently  the  case  was  sent  to  a  referee  with  instruc- 
tions "to  take  the  evidence  and  report  upon  the  facts  and 
law  as  to  the  matters  in  issue  undisposed  of  by  the  judg- 
ment heretofore  rendered  in  this  action,  being  the  question, 
on  the  part  of  the  plaintiff,  for  the  recovery  of  damages  for 
the  rents  and  profits  of  the  land  described  in  his  petition, 
and  the  question  of  the  recovery  by  the  defendant  of  dam- 
ages for  taxes  paid  and  improvements  made  on  the  same." 

At  a  subsequent  term  the  referee  submitted  his  report  as 
follows : 

*'  1 .  That  defendant  took  a  conveyance  of  the  land  from 
Victor  G.  Lantry  by  a  bond  for  a  deed,  September  30, 
1882. 

''  2.  That  defendant  took  po.osession  of  the  land  soon 
aflcr  and  enjoyed  the  rents  and  profits  of  the  same  for  the 
years  1883,  1884,  1885,  1886,  and  1887. 

''3.  That  the  rental  of  the  land  was  as  follows:  Forty- 
five  acres  worth  $2.00  per  acre  for  each  of  the  years 
1883,  1884,  1885,  and  worth  $2.50  per  acre  for  each  of  the 
years  1886  and  1887.  Twenty-five  acres  worth  25  cents 
per  acre  for  each  of  the  years  1883, 1884, 1885, 1886,  and 
1887.     The  rest  of  the  land  had  no  rental  value. 
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"  4.  That  defendant  placed  on  the  land  prior  to  Febru- 
ary 23,  1883,  and  subsequent  to  September  30,  1882,  last- 
ing and  valuable  improvements  of  the  value  of  $825. 

"5.  That  there  was  placed  on  the  land  by  Victor  G. 
Lantry,  through  whom  defendant  claims,  and  prior  to  de- 
fendant's purchase  of  the  land,  lasting  and  valuable  im- 
provements of  the  present  value  of  $250. 

^'6.  That  defendant  placed  on  the  land  subsequent  to 
February  23,  1883,  lasting  and  valuable  improvements  of 
the  present  value  of  $600. 

'^7.  That  payments  of  taxes  for  the  land  in  controversy 
liave  been  made,  and  instruments  and  documents  have  been 
made  and  delivered,  as  shown  in  the  schedule  hereto  at- 
tached and  made  a  part  of  this  report,  marked  'Exhibit 
A/  said  schedule  showing  tax  deeds,  certificates  of  sale  for 
taxes,  quitclaim  deeds,  payment  of  taxes,  one  satisfaction 
of  bond  for  a  deed,  one  redemption  certificate,  and  one 
bond  for  a  deed. 

'^8.  Tliat  owing  to  the  failure  to  plead  in  the  answer,  or 
owing  to  the  fact  of  too  much  land  being  covered  by  a  tax 
deed,  or  want  of  proof  of  power  of  attorney,  or  want  of 
proof  of  proper  assignment  of  interest,  defendant's  interest 
in  the  land  in  the  matter  of  taxes  is  not  shown  clearly,  ex- 
cept for  the  years  1870, 1873, 1883, 1884, 1885,  and  1886, 

'^I  make  the  following  conclusions  of  law: 

'^1.  That  plaintifi^  is  entitled  for  rents  and  profits : 

"For  the  year  1883  to  $96.25,  with  interest  from  Janu- 
ary 1,  1884. 

*'  For  the  year  1884  to  $96.25,  with  interest  from  Janu- 
ary 1,  1885. 

"For  the  year  1885  to  $96.25,  with  interest  from  Janu- 
ary 1,  1886. 

"For  the  year  1886  to  $118.75,  with  interest  from  Jan- 
uary 1,  1887. 

"For  the  year  1887  to  $118.75,  with  interest  from  Jan- 
uary 1,  1888. 
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^'  2.  That  defendant  is  entitled  to  the  sum  of  $1^075  in 
payment  for  lasting  and  valuable  improvements  put  upon  the 
land  by  himself  and  his  grantor  prior  to  February  23, 1883. 

^'  3.  That  defendant  is  entitled  to  a  lien  for  the  taxes 
paid  for  the  land  for  the  years  1870,  1873,  1883,  1884, 
1885,  and  1886,  as  far  as  pleaded,  with  interest'' 

Exceptions  were  taken  to  the  above  findings  and  con- 
clusions of  law  by  both  parties,  which  sufficiently  appear 
from  the  decree  of  the  court  as  follows : 

^'This  action  coming  on  for  hearing  on  the  report  of  the 
referee  and  objections  thereto  filed  by  the  plaintiff  and  de- 
fendant and  arguments  of  counsel,  and  the  court  being  ad* 
vised  in  the  premises,  it  is  ordered  that  the  first,  second,  and 
third  exceptions  of  the  plaintiff  and  also  the  defendant  to 
the  referee's  finding  of  fact  be,  and  the  same  are  hereby^ 
overruled,  and  the  court  approves  the  first,  second,  third, 
fourth,  and  fifth  findings  of  fact  by  the  referee;  and  it  is 
further  ordered  that  the  said  plaintiff's  fourth  exception  to 
the  referee's  first  conclusion  of  law  he,  and  the  same  is 
hereby,  reformed  to  the  extent  that  the  rents  and  profits  of 
the  land  in  controversy,  amounting  to  the  sum  of  five  hun- 
dred and  ninety-five  dollars  and  eighteen  cents,  to  the  10th 
day  of  Ap^''>  1888,  and  the  said  finding,  as  reformed,  is 
hereby  approved  and  confirmed.  It  is  further  ordered 
that  the  plaintiff's  sixth  objection  to  the  referee's  third  con* 
elusion  is  hereby  disallowed  and  set  aside;  and  it  is  further 
ordered  that  the  fifth  and  seventh  exceptions  of  the  plaint- 
iff to  the  refefce's  report  be,  and  the  same  are  hereby,  over- 
ruled ;  and  it  is  further  ordered  that  the  sixth,  seventh,  and 
eighth  findings  of  fact  by  the  referee  be,  and  the  same  are 
hereby,  disallowed  and  set  aside  as  matters  immaterial  to 
the  issues  involved ;  and  it  is  further  ordered  and  adjudged 
that  the  referee's  second  conclusion  of  law  be,  and  the 
same  is  hereby,  approved  and  confirmed.  It  is  therefore 
considered  by  the  court  that  the  plaintiff  have  and  recover 
of  and  from  the  said  defendant  the  possession  of  the  prem- 
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iaes  in  th^  petition  described^  to-wit^  the  west  half  of  the 
southeast  quarter  of  section  21,  in  township  19,  range 
11  east,  in  Washington  county,  Nebraska,  and  that  he 
have,  and  the  clerk  of  the  court  is  hereby  ordered  to  issue, 
a  writ  of  restitution  for  the  possession  of  said  premises 
upon  the  paying  into  the  court  by  the  plaintiff  of  the  sum 
of  four  hundred  seventy-nine  dollars  and  seventy-two  cents 
(f  479.72),  being  the  difference  between  the  sum  found  due 
the  defendant,  to-wit,  one  thousand  seventy-five  dollars 
for  the  improvements  and  five  hundred  and  ninety-five 
dollars  and  eighteen  cents  rents  and  profits  due  the  plaint- 
iff^ as  shown  by  the  report  of  the  referee  and  its  modifica- 
tions by  the  court,  with  interest  thereon  from  the  10th  day 
of  April,  1888,  within  ninety  days  from  the  entry  of  this 
judgment." 

A  preliminary  inquiry  is  suggested  by  briefs  of  counsel, 
viz.:  Just  what  issues  were  presented  for  trial  before  the 
referee?  The  allegation  of  the  petition  with  respect  to 
damage  is  probably  too  general  and  would  have  been  so 
construed  had  objection  been  made  at  a  seasonable  time. 
The  charge  therein  is  that  the  plaintiff  has  sustained  dam- 
age by  the  unlawful  withholding  of  possession  of  said  prem- 
ises, in  the  sum  of  $100,  etc.  Where  damage  is  claimed 
for  rents  and  profits  the  petition  should  contain  a  statement 
of  the  facts  upon  which  such  claim  is  based,  although  a 
general  allegation  is  sufficient  to  support  a  judgment. 
(Boone,  Code  Pleading,  184.)  But  we  must  also  look  to 
the  stipulation  set  out  above  and  the  order  of  the  court  for 
the  issues*  By  them  in  express  terms  the  whole  question 
of  rents  and  profits  on  one  side  and  claim  for  taxes  and  im- 
provements on  the  other  side  is  submitted  to  the  referee. 
Nor  is  the  jurisdiction  of  the  court  or  the  regularity  of  its 
proceedings  in  that  respect  now  called  in  question.  The  case 
therefore,  as  submitted  to  the  referee  for  trial  involved  an 
accounting  between  the  parties,  and  each  was  entitled  to 
such  relief  as  would  have  been  allowed  by  the  district  court 
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as  a  oonrt  of  eqaity  bad  the  same  questions  been^  presented 
by  the  pleadings  instead  of  the  stipulations. 

The  first  objection  argued  in  this  case  is  the  allowanoe 
in  favor  of  the  plaintiff  below  of  rent  for  the  year  1883, 
which  was  prior  to  the  service  of  any  notice  of  his  claim  to 
the  premises.  This  objection  is  founded  upon  the  provis- 
ions of  section  4  of  the  act  approved  February  28,  1883, 
known  as  the  occupying  claimants  act  (Compiled  Statutes, 
ch.  63.)  By  that  section  it  is  provided  the  appraisers  con* 
templated  by  said  act  ^' shall  assess  the  net  annual  value 
of  the  rents  and  profits  which  the  occupant  or  claimant  has 
received  after  having  received  notice  of  the  successful 
claimant's  title  by  service  of  process,''  etc.  Had  defendant 
in  error  elected  to  proceed  in  accordance  with  the  provis- 
ions of  the  occupying  claimants  act  it  is  clear  that  the  in- 
quiry of  the  appraisers  with  respect  to  rents  and  profits 
would  have  been  confined  to  the  period  subsequent  to  the 
service  of  the  summons.  But,  as  we  have  already  seen,  the 
whole  question  of  rents  and  profits  was  by  stipulation  sub- 
mitted to  the  referee.  The  provision  of  the  act  of  1883 
with  respect  to  rents  and  profits  is  in  substance  identical 
with  that  of  the  former  act  on  the  subject.  (Gren.  Statutes 
ch.  51.) 

In  HarraJl  o.  Grar/y  12  Neb.,  543,  it  was  held  that  the 
last  named  act  was  not  exclusive  and  that  the  plaintiff's 
damage  for  rents  and  profits  was  not  limited  to  the  time  of 
the  service  of  summons,  but  that  he  might  reoover  in  eject* 
ment  for  such  length  of  time,  within  four  years,  as  the 
proofs  show  him  entitled  to.  At  common  law  the  action 
of  trespass  for  meene  profits  could  be  maintained  by  the 
plaintiff  in  an  ejectment  suit  aft;er  judgment  in  his  favor, 
and  the  actions  were  so  far  separate  that  a  judgment  for 
nominal  dnmnge  in  the  latter  was  no  bar  to  a  subsequent 
action  for  mesmt  profits.  {Van  Alen  t?.  Rogers^  1  Johns^ 
Cases  [N.  Y.],  281 ;  Jackson  v.  Wood,  24  Wend.  [N.  Y.], 
443.)     But  under  the  Code  the  two  causes  of  action  may 
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be  joined.  The  occupying  claimants  act,  however,  makes 
DO  provision  for  assessing  of  damage  for  rents  and  profits 
previous  to  the  service  of  summons.  But  that  omission 
does  not  affect  the  plaintiff's  right  of  recovery  therefor. 
It  is  apparent  that  the  act  in  question  was  not  intended  as 
«  restriction  upon  the  right  of  the  plaintiff  to  recover  in  the 
ejectment  suit  his  mesne  profits  up  to  the  time  of  service 
of  the  summons.  Whether  the  special  provision  in  the 
act  aforesaid  is  exclusive  or  concurrent  only,  as  to  rents  and 
profits  subsequent  to  the  service  of  summons,  is  a  question 
not  presented  by  the  record  in  this  case.  There  was  there- 
fore no  error  in  allowing  rents  for  the  year  in  question. 

2.  The  district  court  upon  the  exceptions  of  both  par- 
ties reviewed  the  evidence  and  reduced  the  amount  of  the 
finding  of  the  referee  for  improvements  to  |1,076.72, 
which  action  is  now  assigned  as  error.  It  has  been  settled 
by  repeated  decisions  of  this  court  that  an  occupying 
claimant  of  land  who  has  made  lasting  and  valuable  im- 
provements thereon,  under  a  bona  fide  claim  of  title  de- 
rived from  lawful  public  authority,  is  entitled  to  compen- 
sation therefor.  (Shumanv.  ITittcffe,  19  Neb.,  705;  Page  v, 
Davis,  26  Id.,  670i)  In  this  connection  it  is  important  to 
determine,  upon  authority,  the  rule  by  which  to  assess  the 
value  of  improvements  in  cases  of  this  character.  In  3 
Sutherland  on  Damages,  349,  350,  the  rule  is  stated  in  the 
following  language :  ^'The  improvements  should  be  esti- 
mated in  favor  of  the  defendant  at  such  an  amount  as 
they  add  to  the  market  value  of  the  premises.''  The  same 
rnle  is  stated  by  Judge  Story  in  different  language,  viz., 
''the  allowance  must  be  measured  by  the  benefits  which  the 
true  owner  will  receive  from  the  improvements."  (Story's 
£q.  Jur.,  sec.  799 ;  see  also  1  Sedgwick,  Damages,  258, 
•note;  McMurray  v.  Day,  70  la.,  671 ;  Fisher  v.  Edingtony 
85  Tenn.,  23;  Thomas  v.  Quarles,  64  Tex.,  491 ;  PacqueUe 
r.  Pickness,  19  Wis.,  219.)  Tested  by  the  rule  above  stated, 
which  we  have  no  doubt  is  the  sound  one,  there  is  no  error 
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in  the  ruling  complained  of.  The  referee  had,  over  the 
objection  of  the  plaintiff  below,  permitted  the  defendant 
to  prove  the  cost  of  the  improvements  made  by  himself 
and  Lantrj  through  whom  he  claims,  irrespective  of  their 
effect  upon  the  value  of  the  land.  This  evidence  the  court 
evidently  rejected,  since  the  amount  allowed  is  about  the 
average  estimate  of  defendant's  witnesses  when  examined 
with  reference  to  the  value  of  the  land  with  and  without 
the  improvements.  The  finding  of  the  oourt  is  clearly  in 
accordance  with  the  weight  of  evidence,  and  no  sufficient 
reason  is  given  for  reversing  it  in  this  court. 

3.  The  next  contention  is  that  the  referee  and  the  court 
erred  in  rejecting  the  claim  of  the  defendant  below  for 
taxes  for  the  years  not  enumerated  in  the  referee^s  conclu- 
sions of  law.     The  evidence  of  title  in  defendant  is: 

(1)  Treasurer's  deed,  to  Roger  T.  Beal  and  Edwin  A. 
Allen,  September  30,  1863. 

(2)  Treasurer's  deed,  to  Roger  T.  Beal  and  Edwin  A. 
Allen,  November  21,  1864. 

(3)  Quitclaim  deed,  Beal  and  Allen  to  Victor  G.  Lan- 
try,  April  10, 1875. 

(4)  Treasurer's  deed,  to  Rice  Arnold,  August  20,  1878. 

(5)  Treasurer's  deed,  to  V.  G.  Lantry,  August  9, 1876, 
for  taxes  of  1870. 

(6)  Treasurer's  deed,  to  Y.  G.  Lantry,  August  9, 1876, 
for  taxes  of  1872. 

(7)  Quitclaim  deed.  Rice  Arnold  to  defendant,  March  31, 
1888. 

(8)  Bond  for  a  deed,  Victor  G.  Lantry  to  Leigh  R. 
Fletcher,  defendant,  dated  September  30,  1882. 

By  the  terms  of  the  last  named  instrument  Lantiy 
agrees  to  sell  and  convey  the  property  in  controversy  to  the 
defendant  for  $1,350,  payable  as  follows:  $825  on  Jan- 
uary 15,  1883,  $400  five  years  after  date,  and  $125  ten 
years  after  date,  all  bearing  interest  at  eight  per  cent  per 
annum.     It  appears  affirmatively  from  the  evidence  in  the 


Vol.  3o]      SEPTEMBER  TERM,  1892.  669 


Fletcher  ▼.  Brown. 


bill  of  exceptions  that  no  conveyance  of  the  title  to  the 
property  by  Lantry  to  defendant  has  been  attempted^  nor 
is  there  any  pretense  that  the  latter  has  paid  the  amount 
named  to  entitle  him  to  a  deed.  There  is  no  evidence 
whatever  of  an  assignment  by  Lantry  to  defendant  of  any 
daim  for  taxes,  hence  the  rights  of  the  latter,  whether  legal 
or  equitable,  must  be  referred  to  the  title  bond.  There  was 
therefore  no  error  in  rejecting  the  claim  for  taxes  paid  by 
Lantry.  The  judgment  of  the  district  court,  so  far  as  it 
recognizes  the  right  of  defendant  to  recover  under  the  oc- 
cupying claimants  act,  is  evidently  based  upon  the  tax  deed 
to  Arnold,  for  it  is  plain  that  it  could  be  sustained  upon  no 
other  ground.  Whatever  may  be  the  rights  of' Lantry 
with  respect  to  taxes  paid  by  himself  or  Beal  and  Allen, 
that  cause  of  action,  so  far  as  this  record  discloses,  remains 
his  property. 

The  record  discloses  that  the  taxes  from  1870  to  1882, 
inclusive  of  both  years  except  for  the  year  1874,  were  paid 
by  C.  P.  Lamar,  8.  8.  Smith,  and  C.  McMenemy,  but  we 
find  in  the  record  no  assignment  to  defendant  of  the  claim 
of  either  of  the  parties  named,  nor  has  plaintiff  in  error  in 
his  brief  pointed  out  to  us  wlierein  any  such  privity  exists 
as  will  entitle  him  to  recover  for  taxes  so  p^id. 

4.  It  is  contended  that  the  referee  should  have  been  di- 
rected to  find  the  value  of  the  land  in  September,  1882,  at 
the  time  defendant  entered.  The  defendant  is  not  preju- 
diced by  the  failure  to  so  find  for  the  reason  as  has  already 
been  stated,  that  he  did  not  elect  to  proceed  under  the  oc- 
cupying claimants  act,  but  permitted  the  trial  to  proceed  as 
upon  an  accounting  in  equity. 

6.  Ck>unsel  for  defendant  in  error  in  their  brief  have  as- 
sailed the  rule  announced  in  Page  v.  Davis,  26  Neb.,  670, 
and  insist  that  one  who  holds  only  by  virtue  of  a  tax  title 
adjudged  to  be  void  is  not  by  any  fair  or  reasonable  con- 
struction of  the  occupying  claimants  act  entitled  to  the 
benefit  of  its  provisions.     We  have  no  occasion  to  discuss 
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that  qu^tion^  since  the  case  comes  into  the  court  upon  the 
petition  in  error  by  Fletcher,  the  defendant  below,  and  the 
judgment  must  be  affirmed  on  other  grounds.  Had  Brown, 
the  plaintiff  below,  desired  to  have  the  judgment  reviewed 
he  should  have  filed  his  petition  in  error.  As  it  is,  he  is 
presumed  to  be  satisfied  with  the  judgment.  There  being 
no  error  in  the  record  prejudicial  to  the  plaintiff  in  error 
the  judgment  of  the  district  court  is 

Affirmed. 


The  other  judges  concur. 


Alexander  Carter,  Jr.,  y.  Randall  A.  Browh. 

[FiLSD  NOVEMBBB  10,  1892.] 

L  ^eotment:  Riohts  of  Oocuptino  Claimabt:  Ikpbotb- 
MKNT  AND  Taxbs.  To  entitle  the  defendant  in  ^eetment  on 
eriction  at  the  salt  of  the  owner  of  real  estate  to  recover  nndw 
the  proTiBione  of  the  occnpying  claimtats  act  for  improvement 
and  taxes  paid  while  in  pQeisedsion,  it  mujt  appear  that  snchim- 
provemeuts  were  muie  or  snch  money  pjkid  while  he  was  in 
good  faith  claiming  title,  legal  or  eqaitable,to  the  premises  de- 
rived from  some  pablic  office  or  from  the  United  States  or  the 
state  of  Nebraska. 


L.,  whose  only  title  to  real  estate 


derived  from  certain  tax  deeds  conceded  to  be  void,  exeented  in 
&vor  of  G.  a  title  bond  conditioned  that  he  wonld  convey  said 
property  on  payment  of  the  consideration,  at  the  expiration  of 
five  years.  Subsequently  B.,  the  owner,  recovered  judgment 
for  possession  thereof  in  an  action  of  cg'ectment  against  G.,  in 
which  the  latter  sought  to  recover  under  the  occupying  claim- 
ants act  for  improvements  and  taxes  paid  by  him.  Hdd,  in 
the  absence  of  evidence  that  C's  possession,  actual  or  construct- 
ive,  was  by  virtue  of  said  bond,  or  that  such  money  was  expended 
for  taxes  and  improvements,  while  in  good  faith  relying  npon  a 
title  acquired  thereby,  that  a  Judgment  for  the  plaintiff  should 
not  be  disturbed. 
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Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Hopewell,  J. 

IFl  H.  EUeTy  for  plaintiff  in  error. 

W.  C.  Waltony  and  Charles  H.  Broum,  eontra. 

Post,  J. 

This  was  an  action  of  ejectment  by  the  defendant  in  er- 
ror in  the  district  court  of  Washington  county  to  recover 
possession  of  the  northeast  quarter  of  the  southwest  quar^ 
ter  of  section  21,  township  19,  range  11  east,  in  said 
county.  The  petition  is  in  the  usual  form  and  does  not 
call  for  especial  notice.  The  answer  denies  the  title  of 
plaintiff  and  alleges  title  in  the  defendant  through  certain 
tax  deeds  and  a  title  bond  which  will  be  more  particularly 
described  hereafter.  At  the  April,  1886  term  the  plaint- 
iff's cause  of  action  was  confessed  so  far  as  his  title  was 
concerned,  and  judgment  entered  in  his  favor  in  pursuance 
of  the  following  stipulation  : 

'^It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  that  at  the  April  term  of  court  this  defendant 
(plaintiff)  may  take  judgment  in  his  favor  for  possession 
in  this  cause,  ♦  *  ♦  and  that  the  question  of  rents 
and  profits,  and  improvements,  and  such  other  things  and 
differences  as  are  set  up  in  defendant's  answer  or  the  de- 
fendant may  have,  shall  be  continued  for  settlement,  or  un- 
til the  next  term  of  this  court." 

Not  being  able  to  agree  upon  a  settlement  of  the  remain- 
ing issues,  the  case  was  sent  to  a  referee  with  instructions 
to  hear  the  evidence  and  report  his  findings  of  fact  and 
conclusions  of  law  upon  the  question  of  the  plaintiff's 
claim  of  damage  for  rents  and  profits,  and  the  defendant's 
claim  for  taxes  and  improvements.  Subsequently,  the 
referee  submitted  the  following  report: 


672  NEBRASKA  REPORTS.         [Vol.  38 


Outer  T.  Brown. 


''  1.  That  defendant  took  a  conveyance  of  the  land  from 
Victor  G.  Lantry  bj  a  bond  for  a  deed  September  10, 
1882. 

^'2,  That  defendant  took  possession  of  the  land  and  en- 
joyed the  rents  and  profits  of  the  same  for  the  years  1883, 
1884,  1885,  1886,  and  1887. 

''3.  That  the  rental  value  of  the  forty  acres  of  land  in 
controversy  during  the  five  years  above  mentioned  was 
fifty  cents  per  acre  for  each  year. 

''4.  That  defendant,  subsequent  to  February  23,  1883, 
placed  upon  the  land  lasting  and  valuable  improvements 
of  the  present  value  of  forty  dollars. 

'^6.  That  payments  of  taxes  for  the  land  in  controversy 
have  been  made  and  instruments  and  documents  concern- 
ing the  land  have  been  made,  and  delivered,  such  as  are 
shown  in  the  schedule  hereto  attached  and  made  a  part  of 
this  report,  marked '  Exhibit  A,'  said  schedule  showing  tax 
deeds,  certificates  of  sale  for  taxes,  quitclaim  deeds,  pow- 
ers of  attorney,  one  bond  for  a  deed,  and  payments  of 
taxes. 

^'6.  That  the  power  of  attorney  shown  in  said  schedule 
as  to  date,  June  10,  1881,  is  defective,  in  so  far  as  the  ac- 
knowledgment before  the  notary  fails  to  show  any  one 
personally  appearing  befQre  him  except  Alice  Marsilla 
Eaton. 

''7.  That  all  of  the  tax  deeds  and  some  of  the  certifi- 
cates of  sale  and  tax  receipts  shown  in  said  schedule  are  for 
other  lands  as  well  as  the  lands  in  controversy. 

''I  make  the  following  conclusions  of  law: 

^*1.  That  plaintiff  is  entitled  to  the  sum  of  $100  as  rents 
and  profits. 

**2.  That  defendant  is  not  entitled  to  pay  for  the  im- 
provements put  upon  the  land. 

^'3.  That  defendant  is  entitled  to  a  lien  for  the  taxes 
paid  with  interest,  for  the  years  1882,  1883,  1884,  1883, 
and  1886,  as  far  as  pleaded  in  his  answer,  and  that  he  is 
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entitled  to  a  lien  for  a  part  of  the  taxes  paid  for  each  of 
the  following  years  with  interest:  1861,  1862,  1863,  1864, 
1865, 1866,  1867,  1870,  1871,  1872,  1873,  1875,  1876, 
and  1879." 

Exceptions  were  taken  to  the  findings  by  the  respective 
parties  which  present  the  questions  herein  considered. 
The  first  objection  to  the  judgment  relied  upon  by  the 
plaintiff  in  error  in  this  court  is  the  allowing  in  favor  .of 
the  plaintiff  below  of  rents  and  profits  for  a  period  ante* 
cedent  to  the  date  of  notion  of  the  latter^s  claim  of  title  by 
service  of  summons  in  the  ejectment  suit  That  question 
was  fully  considered  in  the  case  of  Fletcher  v.  Brown,  ante, 
p.  660,  decided  at  this  sitting.  That  case  involved  precisely 
the  same  facts  as  this,  and  the  conclusion  there  reached  is 
decisive  of  the  question.  The  other  questions  presented 
by  the  record  are  all  included  in  the  one  inquiry :  Is  the 
plaintiff  in  error  on  the  record  of  the  case  entitled  to  the 
benefits  of  the  occupying  claimants  act  (ch.  63,  Compiled 
Statutes)?  His  only  title  or  pretense  thereof  is  a  title 
bond  executed  in  his  favor  by  Victor  G.  Lantry  September 
10,  1882,  which  is  conditioned  that  lipon  the  payment  of 
the  consideration  therefor,  of  which  $300  matures  five 
years  after  date,  he,  Lantry,  would  convey  said  premises  to 
plaintiff  in  error  by  a  good  and  sufficient  deed.  It  was 
further  provided  therein  that  in  case  said  Lantry  was  not, 
at  the  expiration  of  five  years,  able  to  convey  by  a  perfect 
title  that  the  damage  for  the  breach  of  said  contract  should 
be  th£  consideration  paid  without  interest.  Although, 
plaintiff  in  error  was  a  witness  in  his  own  behalf,  there  is 
in  the  bill  of  exceptions  no  evidence  of  payment  by  him 
of  the  consideration  of  the  land,  nor  is  there  any  proof 
whatever  of  any  equity  in  him  aside  from  the  bond  for  a 
deed.  It  is  not  shown  that  he  made  the  improvements  or 
paid  the  taxes  for  which  he  claims  in  good  faith,  relying 
upon  his  title  under  the  bond  from  Lantry,  nor  even  that 
he  went  into  possession,  either  actual  or.  constructive,  by 
46 
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virtue  thereof,  or  even  held  or  claimed  to  hold  under  or  by 
virtue  of  said  bond.  Lantry's  only  title  or  daim  was  by 
virtue  of  certain  treasurer's  tax  deeds  admitted  to  be  void 
and  for  taxes  paid  by  himself  and  grantors.  There  is  no 
evidence  that  his  rights,  whatever  they  may  be  on  account 
of  taxes  s6  paid,  have  been  assigned  to  the  plaintiff  in 
error,  hence  it  is  plain  the  latter  cannot  recover  on  that 
cause  of  action.  (Fletcher  v,  Brown^  supra.) 

But  there  is  still  a  more  serious  objection  to  his  recovery 
and  one  which  goes  not  only  to  the  claim  for  taxes  paid  by 
Lantry  and  his  grantors,  but  to  tlie  claim  for  improvements^ 
and  taxes  paid  by  the  plaintiff  in  error,  vis.,  that  he  is 
not  shown  to  have  any  such  title  to  or  interest  in  the  prem- 
ises in  controversy  as  will  entitle  him  to  the  benefits  of 
occupying  claimants  act  That  law  was  intended  for  the 
protection  of  those  occupants  of  real  estate  only  who  have 
improved  the  same  or  expended  money  for  taxes  thereon, 
while  relying  in  good  faith  upon  such  title  as  is  mentioned 
in  the  act,  and  its  provisions  will  not  be  extended  to  cases 
which  cannot  by  a  reasonable  construction  be  held  to  be 
within  their  terms.  {King  v.  Harnngton,  18  Mich.,  213;  IL 
Co.  V.  Hardenbrook,  21  Kan.,  440.)  In  the  last  named  caae 
it  is  said  by  Judge  Valentine  that  ''In  order  to  get  the 
benefits  of  the  occupying  claimants  act  the  records  must 
show  prima  facie  at  least  that  at  the  time  he  made  the  im- 
provements on  the  land  he  had  an  interest  therein,  and  tliat 
such  interest  was  of  that  high  character  which  may  prop- 
erly and  rightfully  be  denominated  in  law  or  equity  ^  title. 
No  interest  less  than  an  apparent  title  would  be  sufficient'^ 
The  provision  of  our  statute  is :  "  That  in  all  cases  where 
any  person  claiming  title  to  real  estate,  whether  in  actual 
possession  or  not,  for  which  such  person  can  show  a  plain  and 
connected  title  in  law  or  equity  derived  from  the  reoords  of 
some  public  office  or  from  the  United  States  or  from  this  state, 
or  derived  from  any  such  person  by  devise,  descent,  deed,  con- 
tract, or  bond,  such  person  or  persons  claiming  or  holding 


Voi»  35]       SEPTEMBER  TERM,  1892.  675 


Carter  ▼.  Brown. 

T 


as  aforesaid  shall  not  be  evicted  or  turned  out  of  possession/' 
eta  Wliat  plaintiff  in  error  was  required  to  show  was  a 
plain  and  connected  title  in  law  or  equity  derived  from  the 
records  of  some  public  office  or  from  another  so  claiming 
or  holding  by  contract  or  bond.  It  may  be  conceded  that 
Lantry  had  such  title  as  would  have  been  a  sufficient  pror 
tection  to  him  as  to  improvement  made  in  good  faith,  and 
that  plaintiff  in  error  would  also  have  been  within  the 
statute  had  he  taken  and  held  possession  under  the  title 
bond.  But  as  his  possession  is  not  shown  to  have  been 
under  or  by  virtue  of  said  bond,  it  follows  that  there  is  no 
such  privity  between  him  and  Lantry  as  would  entitle  him 
to  invoke  the  protection  of  the  statute  as  against  the  owner 
of  the  title. 

At  common  law  we  know  the  occupant  of  real  estate 
was  without  remedy,  upon  eviction,  for  improvements. 
Whatever  was  annexed  to  the  freehold  the  law  deemed  a 
part  of  it  and  inured  to  the  benefit  of  the  owner,  and  an 
occupant  made  improvements  at  his  peril,  although  in  good 
faith  relying  upon  his  own  title.  Finally,  the  rule  was 
adopted  by  courts  of  equity,  following  the  civil  law,  that 
when  a  bona  fide  occupant  of  property  made  improve- 
ments thereon  in  an  honest  belief  of  ownership,  and  the 
true  owner  was  obliged  to  invoke  the  powers  of  a  court  of 
chancery,  the  court,  by  an  application  of  the  maxim,  he 
who  seeks  equity  must  do  equity,  would  compel  him  to 
pay  for  the  improvements.  (Sugden  on  Vendors,  ch.  22, 
sees.  64,  55,  57 ;  Story's  Eq.  Jur.,  779a,  7996.)  Courts 
of  law  subsequently  modified  the  strict  rule  of  the  common 
law  to  the  extent  that  in  an  action  for  mesne  profits  the 
6ona^«  occupant  might  recoup  the  value  of  his  improve- 
ments. (2  Kent,  Com.,  335,  Jackgon  v.  Loomis,  4  Cow. 
[N.  T.],  168.)  If  the  improvements  exceed  in  value  the 
owner's  claim  for  mesne  profits,  the  common  law  affords  the 
occupant  no  remedy,  while  the  right  of  the  owner  to  recover 
his  rents  does  not  depend  upon  the  statute.     The  radical 
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changes  wrought  by  the  statute  are,  first,  that  the  occo- 
paut  is  not  obliged  to  wait  for  the  owner  to  sue  for  meme 
profits,  but  may  have  his  right  to  compensation  determined 
before  eviction,  and,  second,  he  is  not  limited  to  the  value 
of  the  rents  and  profits,  but  under  certain  conditions  is 
entitled  to  recover  the  full  value  of  his  improvements. 
When  we  consider  the  law  as  settled  before  the  adoption 
of  the  statute  and  the  wrong  it  was  intended  to  remedy,  we 
are  unable  to  see  any  warrant  for  the  exclusion  of  the  ele- 
ment of  good  faith,  which  was  always  essential,  as  a  con- 
dition to  a  recovery  for  improvements  by  a  stranger  to  the 
title.  There  is  a  class  of  cases  which  hold  that  where  the 
defendant's  possession  is  under  color  of  tiUe^  improve- 
meDts  by  him  will  be  presumed  to  have  been  made  in  good 
faith,  but  we  have  examined  no  such  case  in  which  the 
occupant  is  not  shown  to  have  entered  and  held  possession 
by  virtue  of  a  contract  or  conveyance  with  one,  at  least, 
asserting  title.  There  being  no  error  apparent  from  the 
record  the  judgment  is 

Affirmed. 


The  other  judges  concur. 


Ed.  a.  Eoen  v.  State  of  Nebraska. 

[FiLSD  NOVEMBEB  16^  1882.] 

1.  Libel:  Fblont:  Mibdembanob.    In  a  prosecation  for  a  fite 

and  malicioas  .libel  charged  to  have  been  pnbliBhed  in  the  KinimM 
OUff  Sun,  a  newspaper  pablisbed  and  of  general  circnlatkHi  in 
Donglas  oonnty,  Nebraaka,  keld^  that  to  charge  a  felony  the 
paper  moat  be  of  general  circulation  and  that  the  limitation  to 
one  ooonty  merely  chaiged  a  miademeanor. 

2.  !  Nkwspafkbs  :  Gkmkbal  Cibculatiov*    It  is  not  aee- 
bry  that  the  newspaper  circulate  to  any  considerable  extent^ 


Vol.  36]       SEPTEMBER  TERM,  1892.  677 


Koen  ▼.  State. 


if  at  all,  oat  of  the  state,  nor  that  it  circulate  in  every  oonntj  in 
the  state,  but  it  mast  extend  beyond  the  conntj  in  which  it  ia 
published  and  have  a  general  eircnlation. 

« 

Error  to  the  district  oourt  for  Douglas  county.  Tried 
below  before  Davis,  J. 

AmbrQ%e  &  Daffia^  and  Linddty  A  Diok^  for  plaintiff  in 
error. 

Oeof^ge  H,  Hadinga,  AUomey  Oeneral,  and  W.  &  Shoe-- 
makeTy  contra. 

Maxwell,  Ch.  J. 

The  plaintiff  in  error  was  convicted  of  criminal  libel  in 
the  district  court  of  Douglas  county  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  three  years. 

Section  47  of  the  Criminal  Code  provides:  ''If  any  per- 
son shall  write,  print,  or  publish  any  false  and  malicious 
libel  of,  or  concerning  another,  or  shall  cause  or  procure 
any  such  libel  to  be  written  or  published,  every  person  so 
offending  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  not  exceeding  $500,  or  be  imprisoned  in  the  county 
jail  not  exceeding  six  months,  or  both,  at  the  discretion  of 
the  court,  and,  moreover,  be  liable  to  the  party  injured; 
Provided,  That  if  said  libel  is  published  in  a  newspaper 
having  a  general  circulation,  the  person  so  offending  shall 
be  punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  nor  more  than  three  years."  The  charge  in  the 
indictment  is  ''that  Ed.  A.  Koen,  unlawfully,  maliciously, 
and  feloniously,  did  compose,  write,  and  publish,  and  cause  to 
be  composed,  written,  and  published,  in  a  certain  newspaper 
called  The  Kansas  OUy  Sun,  published  and  of  general  circu- 
lation in  the  county  of  Douglas,  in  the  state  of  Nebraska,  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel  of 
and  concerning  the  said  Nettie  Wilson."  It  will  be  observed 
that  the  charge  is  that  the  libel  was  published  in  TheKan^ 
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saa  OUy  Sun,  published  and  of  general  circulation  in  the 
county  of  Douglas,  in  the  state  of  Nebraska.  It  will  be 
seen  that  the  statute  provides  for  two  classes  of  cases:  First, 
for  printing,  publishing,  etc.,  a  libel.  This  no  doubt  ap- 
plies to  ordinary  cases.  Where  there  is  a  conviction  under 
such  circumstances  the  person  found  guilty  may  be  impris- 
oned in  the  county  jail  or  fined,  or  the  court  may  impose 
both  fine  and  imprisonment.  The  statute  is  based  upoa 
the  theory  that  one  who  prints  and  publishes  a  false  aud 
malicious  libel  agiainst  another-^one  calculated  to  injure  his 
good  name  and  reputation  and  injure  or  destroy  his  in- 
fluence—should be  branded  as  a  violator  of  the  law  at  least, 
if  not  as  a  criminal. 

Every  person  is  entitled  to  protection  in  the  peaceful  en- 
joyment of  his  property,  good  name  and  fame.  The  wise 
man  said,  ^^A  good  name  is  rather  to  be  chosen  than  great 
riches,  and  loving  favor  rather  than  silver  and  gold  "  (Prov. 
22:1);  and  his  words  are  as  applicable  to-day  as  when  ut- 
tered. A  person  who  willfully  and  maliciously  violates 
the  law  by  a  publication  of  the  kind  named  has  no  just 
cause  of  complaint  if  the  law  is  vindicated  by  punishing 
him  for  the  offense.  The  law,  however,  increases  the  pen- 
alty in  proportion  to  the  injury.  If  the  libel  is  published 
in  a  newspaper  of  general  circulation,  then  the  punishment 
k  by  imprisonment  in  the  penitentiary.  The  fourth  and 
fifth  definitions  given  by  Webster  of  the  word  ^'general" 
us  an  adjective  are  as  follows:  ''Common  to  many,  or  the 
greatest  number;  widely  spread;  prevalent;  extensive, 
though  not  universal ;  as,  a  general  opinion ;  a  general  cus- 
tom. *  *  *  5.  Having  a  relation  to  all ;  common  to 
the  whole;  as,  Adam,  our  ^e?i«ra/ sire.  Milton."  And  the 
synonyms  as  follows:  '^  Common  denotes  primarily  that  in 
which  many  share;  and  hence,  that  which  is  often  met 
with.  General  is  stronger,  denoting  that  which  pertains 
to  a  majority  of  the  individuals  which  compose  a  genus, 
or  whole.     Universal,  that  which  pertains  to  all  without 
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exception.  To  be  able  to  read  and  write  is  so  common  an 
attainment  in  this  country  that  we  may  pronounce  it  gen* 
eralf  though  by  no  means  univet^aalJ*  The  word  is  in 
common  use  in  designating  general  and  local  laws.  Thus, 
ID  Kelley  v,  State^  6  O.  St.,  269,  the  constitution  required 
all  laws  of  a  general  nature  to  be  uniform  in  their  opera* 
tion  throughout  the  state.  An  act  was  passed  giving  to 
the  court  of  common  pleas  jurisdiction  of  certain  criminal 
oases  in  some  of  the  counties  but  not  in  all,  and  the  act 
was  held  to  be  in  conflict  with  the  constitution.  There 
was  no  dispute  as  to  the  meaning  of  the  word  ^'general," 
but  two  of  the  judges  were  of  the  opinion  that  the  case 
was  within  certain  exceptions  named. 

In  State  v.  Anderson,  44  O.  St.,  247,  an  act  had  been 
passed  which  applied  to  the  city  of  Akron  alone,  and  it 
was  held  to  be  a  special  act,  although  it  purported  to  be 
general  in  its  nature,  and  the  same  doctrine  was  declared 
in  StaU  v.  Wineh,  45  O.  St.,  663,  and  Slate  v.  Ellet,  47 
Id.,  90.  In  StaU  v.  Hawkins,  44  O.  St,  98,  and  State  v. 
Hudson,  Id.,  137,  the  distinction  between  a  general  and 
special  statute  is  very  clearly  defined.  These  rules  have 
been  recognized  by  this  court.  Thus,  in  Schod  Distind  v. 
Clegg^  8  Neb.,  178,  it  was  held  that  an  act  authorizing  a 
certain  school  district  to  issue  bonds  was  special  l^islation. 
So  an  act  declaring  a  certain  ordinance  of  the  city  of  Lin« 
coin  valid  was  held  to  be  s})ecial  legislation.  {Hallo  v.  Hd- 
mer,  12  Neb.,  87.)  And  an  act  to  authorize  Falls  City 
precinct  to  issue  bonds  was  held  to  be  special,  and  therefore 
invalid.  {Dundy  v.  Richardson  Co.,  8  Neb.,  508.) 

In  Mcday  v.  City  of  Lincoln,  32  Neb.,  412,  it  was  held 
that  a  law  framed  in  general  terms,  restricted  to  no  locality 
and  operating  equally  upon  all  of  a  group  of  objects^  ia 
not  a  special  law. 

In  Stale  v.  Berka,  20  Neb.,  379,  it  is  said :  <'  If  a  law  is 
general  and  uniform  throughout  the  state,  operating  alike 
upon  all  persons*  and   localities  of  a  class,  or  who  are 
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brought  within  the  relations  and  circumstances  provided 
for,  it  is  not  objectionable  as  wanting  uniformity  of  opera- 
tion. (MoAunich  r.  R.  Co.,  20  la.,  338;  Haskd  v.  Gty  of 
Burlington,  30  Id.,  232;  R.  Co.  v.  Soper,  39  Id.,  112; 
State  V.  Graham,  16  Neb.,  76;  Cooley,  Const.  Lim.,  sec* 
390.)" 

Judge  Sutherland  in  his  work  on  Statutory  Constraction,, 
sec  116,  says:  ''Laws  of  a  general  nature  are  those  which 
relate  to  subjects  of  that  nature,  and  deal  generally  with 
them.  The  requirement  involves  the  question.  What  is 
such  a  subject,  and  how  comprehensively  it  must  be  treated 
in  legislative  acts?  Laws  to  which  the  requirement  is  ap- 
plicable must  ^  ^  framed  as  to  have  a  uniform  operation 
throughout  the  state.'' 

Judge  Dillon  in  his  valuable  work  on  Municipal  Cor- 
porations, sec.  20,  in  speaking  of  general  laws  creating 
municipal  corporations,  says:  ''Within  a  period  oompara- 
tively  recent  the  l^islatures  of  a  number  of  the  states,  fol- 
lowing the  example  of  the  English  municipal  corpora- 
tions act  of  6  and  6  Will.  IV,  cap.  LXXYI,  heretofore 
mentioned,  have  passed  general  acU  respecting  municipal 
corporations.  These  acts  abolish  all  special  charters,  or 
all  with  enumerated  exceptions,  and  enact  general  provis- 
ions for  the  incorporation,  regulation,  and  government  of 
municipal  corporations.  The  usual  scheme  is  to  grade 
corporations  into  classes  according  to  their  size,  as  into 
cities  of  the  first  class,  cities  in  the  second  class,  and  towns 
or  villages,  and  to  bestow  upon  each  class  such  powers  as 
the  legislature  deems  expedient ;  but  the  powers  and  mode 
of  organization  of  corporations  of  each  class  are  uniform. 
General  incorporation  acts,  rather  than  special  charters, 
would  seem  clearly  to  be  the  best  method  of  creating  and 
organizing  municipal  corporations.  First— It  tends  to 
prevent  favoritism  and  abuse  in  procuring  extraordinary 
grants  of  special  powers.  Second— It  secures  uniformity 
of  rule  and  construction.     Third — All  being  created  and 
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endowed  alike,  real  wants  are  the  sooner  felt  and  provided 
for,  and  real  grievances  the  sooner  redressed.'' 

Many  other  cases  to  the  same  effect  might  be  cited. 
Section  251  of  the  Criminal  Code  provides  that ''  no  per- 
son shall  be  punished  for  an  offense  which  is  not  made 
penal  by  the  plain  import  of  the  words^  upon  pretense  that 
he  has  offended  against  its  spirit." 

Now  will  any  one  contend  that  a  statute  applicable  to 
Douglas  county  alone  is  a  general  law  ?  The  authorities, 
without  an  exception  so  far  as  I  have  observed  after  a 
pretty  careful  research,  hold  that  such  an  act  is  not  general 
but  special. 

Let  us  apply  these  rules  to  the  case  at  bar. 

The  statute  provides  that  a  person  who  publishes  a  false 
and  malicious  libel  against  another  in  a  newspaper  of  gen- 
eral circulation  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  one  nor  more  than  three  years. 
Here  the  highest  term  of  imprisonment  is  six  times  as  great 
as  in  an  ordinary  case,  t(^Lher  with  the  brand  of  infamy 
and  the  loss  of  civil  rights  from  conviction.  Is  this  severe 
punishment  to  be  inflicted  unless  the  offense  was  committed 
in  the  manner  indicated ;  that  is,  in  a  new8)iaper  of  gen- 
eral circulation?  If  the  circulation  of  a  paper  in  one 
county  is  a  general  circulation,  then  why  is  not  the  same 
true  if  it  circulates  in  a  village,  township,  or  other  subdi- 
vision of  a  county  ?  If  the  circulation  in  any  of  these  sub- 
divisions, or  the  county  itself,  constitutes  a  general  circula- 
tion, then  the  court  will  find  it  impossible  to  distinguish 
between  the  cases  where  the  punishment  is  imprisonment  in 
the  county  jail  and  those  of  imprisonment  in  the  peniten- 
tiary. It  is  not  necessary  that  the  newspaper  circulate  to 
any  considerable  extent,  if  at  all,  out  of  the  state,  nor  that 
it  circulate  in  every  county  of  the  state,  but  it  must  extend 
beyond  the  county  where  it  is  published  and  have  a  gen- 
eral circulation. 

It  may  be  said  that  the  party  who  first  publishes  the 
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libel,  and  thus  puts  It  in  the  power  of  others,  whether  inten- 
tionally or  noty  to  further  injure  the  plaintiff  by  a  further 
publication,  should  be  punished  to  the  full  extent  of  the 
law.  The  answer  to  this  is  that  persons  must  beware  what 
thej  publish  at  second-hand,  and  because  one  party  has 
made  a  false  and  malicious  statement  in  regard  to  another 
the  second  publisher  must  ascertain  its  truth  before  he  gives 
it  his  indorsement  by  publishing  the  same.  But  to  consti- 
tute a  penitentiary  offense  the  publication  must  be  in  a 
newspaper  in  general  circulation.  By  that  we  understand 
a  paper  not  restricted  to  one  tx>unty,  nor  necessarily  to  the 
state  itself.  In  charging  the  offense,  therefore,  it  should 
be  done  in  the  language  of  the  statute,  without  limitation  to 
a  particular  county.  The  pleader,  after  stating  the  general 
circulation  of  the  paper,  may  then  allege  that  it  was  pub- 
lished in  a  certain  county,  so  as  to  give  the  courts  of  that 
county  jurisdiction. 

The  indictment  fails  to  state  a  felony,  therefore,  and  the 
judgment  roust  be  reversed.  The  charge  allied  being 
merely  a  misdemeanor,  the  plaintiff  in  error  should  not 
have  been  sentenced  to  the  penitentiary;  but  it  is  evident 
that  he  was  rightfully  convicted  of  a  misdemeanor,  and  the 
cause  is  remanded  to  the  district  court  of  Douglas  county 
to  impose  a  proper  sentence  for  that  offense. 

Judgment  aooordinolt. 

The  other  judges  concur. 
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5L  :  Motion  to  Quash:  Time  of  Filing:  Waiveb.    Where 

»  defendant  fails  to  file  a  motion  to  quash  until  after  hriefs  upon 
the  merits  have  been  made  and  served  the  court  will  consider 
the  objection  waived. 

8.  Application  of  Payments:  Rights  of  Third  Pasties. 
While  as  between  the  debtor  owing  several  debts  and  his  cred- 
itor where  the  former,  at  the  time  of  payment  of  a  sum  of  money, 
fails  to  designate  the  debt  on  which  it  is  to  be  applied,  the  latter 
may  do  so,  yet  there  is  an  exception  to  this  rule,  as,  where  the 
money  was  received  by  the  debtor  from  a  third  party  whose 
property  would  be  liable  for  the  debt  in  case  the  money  was  not 
applied  upon  the  third  party's  liability. 

4.  Constmotion  of  Instruments :  Obdeb.  The  instrument  set 
out  in  the  opinion  is  an  order  which,  as  the  drawee  refused  to 
accept  the  same,  the  plaintiff  was  not  bound  to  furnish  the  ma- 
terial mentioned  therein. 

Appeal  from   the  district  court  for  Buffalo  county. 
Heard  below  before  Hamer,  J. 

Broum  &  Brown,  and  Jeffrey  &  Rich,  for  appellant. 
Oalkina  &  Pratt,  for  appellee  Samantha  Keck. 
i2.  A.  Moore,  for  appellee  Joseph  Walther. 

Maxwell,  Ch.  J. 

This  is  an  action  by  material-men  to  foreclose  a  mechanic's 
lien  upon  a  hotel  in  the  city  of  Kearney. 
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Crane   Bros.  Manufacturing  Co.,  appellant,  v.        g  ^ 

8AMANTHA  KeCE  £T  AL.,  APPELLEES. 

[Filed  November  16;  1892.] 

1.  Bill  of  Ezoeptions :  Sbbyice  on  Oke  of  Appellees.  Where 
there  are  two  or  more  principal  defendants  against  whom  the 
plaintiff  is  seeking  to  enforce  a  claim,  there  heing  no  particular 
controversy  between  them,  service  of  the  bill  of  exceptions  upon 
one  of  snch  defendants  or  his  attorney  within  the  time  fixed  by 
statnte  will  be  snfflcient. 
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On  the  trial  of  the  caase  the  court  below  found  that  the 
whole  value  of  the  material  furnished  by  the  plaintiff  was 
the  sum  of  $643,  and  that  the  defendants  had  paid  tiiereon 
the  sum  of  $450,  and  that  the  defendant  Keck  had  sustained 
damages  by  reason  of  the  delay  of  the  defendants  in  fur- 
nishing the  material,  in  the  sum  of  $193.  The  court  there- 
upon found  for  the  defendants  and  dismissed  the  action. 
The  plaintiff  appeals. 

A  motion  is  now  made  on  behalf  of  Walther  to  quash 
the  bill  of  exceptions  as  to  him  because  it  was  not  pre- 
sented to  him  within  eighty  days  from  the  rising  of  the 
court.  The  cause  was  tried  on  the  3d  day  of  May,  1890, 
and  judgment  entered  at  that  time.  A  bill  of  exceptions 
was  thereupon  duly  prepared  and  submitted  to  the  attor- 
neys for  Samantha  Keck.  Notice  was  given  the  attorney 
of  Walther  that  the  bill  was  in  their  hands  for  examina- 
tion and  amendment.  The  bill  seems  to  have  been  retained 
by  such  attorneys  much  beyond  the  ten  days  allowed  by 
law.  When  it  was  returned,  however,  it  was  presented  to 
the  attorney  for  Walther,  who  refused  to  examine  the  same 
and  make  any  corrections  thereon.  The  bill  was  there- 
upon presented  to  the  judge,  who  signed  the  same.  In  this 
case,  while  the  rights  of  the  defendants  are  so  far  separate 
and  distinct  that  a  joint  judgment  is  not  sought  against 
them,  as  against  Walther  a  judgment  is  asked  for  the 
amount  of  the  debt,  and  it  is  sought  to  enforce  the  same 
against  the  property  of  his  co-defendant  Keck,  yet  there  is 
no  diversity  of  interest  between  them  as  against  the  plaintiff 
and  they  are  so  far  joint  that  service  of  the  bill  upon  the 
attorneys  of  either  will  justify  the  judge  in  signing  the 
same.  Where  there  are  many  defendants,  who  appear  by 
separate  attorneys,  it  is  impossible  to  serve  the  same  bill 
uiK>n  all  within  forty,  or  even  eighty  days,  and  in  fact  is 
not  contemplated  by  statute.  A  service  upon  the  prindpal 
defendants  is  all  that  is  required:  Ordinarily,  tliis  will 
bring  up  the  case  as  to  all.  The  service  therefore  was  suf- 
ficient. 


^        b. 
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The  bill  and  transcript  were  filed  io  this  ooart  on  the 
3d  day  of  November^  1890,  and  the  motion  to  quash 
was  not  filed  until  after  the  briefs  upon  the  merits  had 
been  filed.  This  is  too  late.  The  motion  must  therefore 
be  overruled. 

It  appears  from  the  record  that  Walther  had  purchased 
a  considerable  quantity  of  plumbing  material  from  the 
plaintiff;  that  he  paid  the  plaintiff  $100,  and  |150  money 
paid  to  him  upon  this  account  by  his  co-defendant  Keck. 
This  money  was  paid  without  directions  as  to  its  applica- 
tion, and  the  plaintiff  sought  to  apply  it  to  another  debt 
and  now  claims  the  right  to  do  so.  As  between  the 
debtor  and  creditor,  there  is  no  doubt  of  the  rule  that 
where  the  debtor  fails  to  designate  the  debt,  where 
there  are  several  debts  upon  which  the  payment  may  be 
applied,  the  creditor  may  apply  it  Where,  however, 
the  rights  of  third  parties  intervene,  the  rule  does  not  ap- 
ply. Thus,  where  A  was  a  creditor  of  a  firm  and  also  of 
a  surviving  partner  thereof  individually,  and  the  latter 
made  a  payment  out  of  funds  belonging  to  the  firm  with- 
out designating  the  debt  on  which  it  should  be  applied,  it 
was  held  that  as  the  funds  belonged  to  the  firm  they  must 
be  applied  to  the  partnership  debt.  {Weisenfdd  v.  Byrd,  17 
S.  Car.,  106;  Thompson  v.  Brovm,  1  Moody  &  M.  [Eng.], 
40 ;  18  Am.  &  Eng.  Ency.  of  Law,  240.) 

This  rule  was  applied  in  Coma.  v.  Springfield^  36  O.  St., 
643,  where  the  county  treasurer  was  ex  officio  treasurer  ol 
the  city  and  its  board  of  education,  and  also  treasurer  of 
the  township  of  S.  and  its  board  of  education.  He  re- 
ceived and  mingled  the  moneys  of  these  various  corpora- 
tions together.  On  a  settlement  with  the  county  board  he 
was  unable  to  pay  the  amounts  due  the  several  corporations 
above  named,  but  there  was  sufficient  to  satisfy  the  amount 
owing  to  the  county,  which  the  county  board  directed  to  be 
placed  to  the  credit  of  the  county  and  appropriated  to 
county  purposes.     The  money  was  appropriated  as  directed. 
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but  it  was  held  that  the  oounty  was  liable  in  equity  to  ab- 
oount  to  the  other  corporations  for  their  proportionate  share 
of  the  fund  so  appropriated.     It  is  said:  ^'The  question 
then  is  whether  the  county  of  Clark  is  liable  to  the  city  of 
Springfield  and  its  board  of  education,  and  the  township  of 
Springfield  and  its  board  of  education,  for  pro  rata  shares 
of  the  moneys  in  the  treasury,  $61,860.26,  appropriated, 
under  direction  of  the  commissioners,  to  the  use  of  the 
county.     That  the  moneys  of  these  various  corporations 
were  mingled,  and  that  the  embezzlement  was  from  the 
mass,  cannot  be  denied ;  and  it  must  be  further  admitted 
that  the  amount  appropriated  to  the  use  of  the  county, 
under  direction  of  the  commissioners,  was  tlie  exact  sum 
due  to  the  county  from  Wick,  but  neither  mingling  the 
money,  the  embezzlement,  nor  the  appropriation  by  the 
county  had  the  effect  of  destroying  the  interest  of  the  city, 
township,  and  school  boanls  in  the  sum  which  was  in  the 
treasury  at  the  time  of  the  settlement.     Equity  will  make 
it  available  to  them  by  fastening  a  liability  on  the  county. 
This  would  clearly  be  the  rule  as  applied  to  individuals 
under  such  circumstances,  and  there  is  no  reason  for  saying 
the  same  rule  does  not  apply  to  public  corporations.  ( Van 
Alen  V.  American  National  Banhy  52  N.  T.,  1 ;  Matter  of 
Van  Duzer^B  EataUy  51  How.   Pr.,  410;   Farmers,  etc., 
Bank  v.  King,  57  Pa.  St.,  202;  PeaneU  v.  DeffeU,  4  De  G., 
M.  &  G.  [Eng.],  372 ;  Cook  v.  TuUis,  18  Wall.,  332;  Bayne 
V.  United  States,  93  U.  S.,  642;  United  States  v.  State  Bank, 
96  Id.,  30.)  " 
The  following  is  the  alleged  contract : 

"Kearney,  Neb.,  October  1,  1887. 
"Received  from  Jos.  Walther  the  sum  of  $650  in  cash 

• 

on  account,  and  the  amount  of  (348.49  in  goods  returned 
on  account,  which  are  held  by  him  on  storage  subject  to 
our  orders,  and  also  received  from  him  an  order  on  Saman- 
tha  Keck  for  $500,  which  amount,  when  paid  by  said  Sa- 
mautha  Keck  to  us,  we  agree  to  credit  to  his  account,  on 
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aoooant  of  goods  shipped  by  as  to  be  used  in. the  Keck 
baildingy  and  the  goods  ordered,  which  we  are  to  ship  for 
completing  the  plumbing  work  on  said  Keck  building. 

**  Cran£  Bbos.  M2nfq.  Co., 

"By  MoNTQOM£BY  &  JEFFREY, 

''Their  Attorneys.^' 

This  instrument,  while  not  expressed  in  a  very  artistio 
manner,  is  dearly  shown  to  be  an  order,  which  the  drawee 
refused  to  accept. 

J.  L.  Keck,  who  seems  to  have  transacted  all  the  busi- 
ness for  Samantha  Keck,  testifies : 

A.  He  [the  agent  of  plaintiff*]  said  that  they  had  sent 
some  goods,  more  goods  than  they  had  received  value  for, 
and  that  he  had  come  to  see  Joe  and  me  about  it  I  told 
him  to  see  Mr.  Frank  about  it,  but  that  under  no  cir- 
cumstances would  Joe  get  any  more  money ;  that  I  was 
going  to  Cincinnati  and  nobody  could  get  aby  money  until 
I  got  back.  Whatever  was  due  them,  I  would  see  thai 
they  got  their  proportion  of  it.  Then  I  had  a  conversa- 
tion with  another  representative  of  Crane  Bros.  Manufac- 
turing Company ;  that  was  along  about  the  6th  day  of  Oc- 
tober on  my  return  from  Cincinnati. 

Q.  You  may  state  wliether  anything  was  said  about  how 
much  money  they  had  received  at  that  time;  did  they  state 
that  they  had  received  any  ? 

A.  No,  sir;  I  am  not  clear  now  that  they  stated  the 
amount  they  had  received,  but  he  stated  that  they  had  de- 
livered more  goods  thau  what  they  were  entitled  to  pay, 
and  that  they  would  not  or  did  not  want  to  deliver  any 
more  goods  until  they  were  paid  some  money  or  had  it  se- 
cured. I  was  just  on  the  eve  of  going  to  the  train  and  I  told 
him  to  see  Mr.  Frank,  that  under  no  circumstances  would 
anybody  be  paid  more  money,  because  Frank,  within  the 
next  three  or  four  days,  was  to  start  for  Europe,  and  I  was 
to  come  right  back  from  Cincinnati. 

Q.  When  did  you  return  from  Cincinnati? 
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A.  Abcut  the  5th  of  October. 

^  Did  you  then  see  or  meet  a  representative  of  the 
plaintiff? 

A.  Yes,  sir. 

Q.  What  was  the  conversation? 

A.  The  representative  of  the  Crane  Bros.  Manu&ctur- 
ing  Company  was  Mr.  Samuel  Nevius.  He  wanted  to 
know  if  I  owed  Joe  Walther  any  balance.  I  told  him  I 
did.  He  wanted  to  know  how  much.  I  said  I  coald  not 
tell ;  that  I  hadn't  the  account  with  me  and  I  did  not  ex- 
actly know  for  I  did  not  know  how  much  work  was  done. 
There  was  some  material  in  the  house  but  there  was  a  good 
deal  of  it  that  was  not  put  up.  He  said  that  he  had  an 
order  from  Mr.  Walther  on  me  for  $500.  He  showed  it 
to  me  and  wanted  to  know  if  I  would  have  any  objection 
to  accepting  it.     I  said,  ''yes,  I  had." 

Q.  Previous' to  this  conversation  had  you  been  informed 
by  Mr.  Walther  that  he  had  made  arrangements  for  them 
to  ship  the  goods? 

A,  Tes,  sir. 

Q.  Oo  on  and  state  what  was  said. 

A.  I  said  to  Mr.  Nevius  that  I  declined  to  accept  an 
order  of  $500  for  material  that  was  yet  to  be  delivered.  I 
would  say,  that  if  that  material  was  delivered  and  that  it 
was  put  up  in  the  house  in  accordance  with  the  contract,  I 
would  pay  that  amount  of  money,  because  there  would  be 
that  amount  and  more  due  Mr.  Walther,  but  I  respectfully 
<1ecline  to  accept  an  order  for  material  not  yet  furnished. 
He  said  that  Crane  Bros.  Manufacturing  Company  and 
Walther  had  had  a  settlement  and  there  would  be  no  ques- 
tion about  everything  being  all  right.  I  said :  There  has 
been  a  question.  Material  ha^  been  coming  for  this  con- 
tract and  was  to  be  here  long  before  this;  that  I  had  been 
to  Joe  to  get  him  to  write  or  tel^raph  to  Crane  Bros. 
Manufacturing  Company  for  these  things.     *     *     * 

Witness:   I  said  I  would  just  positively  decline  to  pay 
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for  anything  in  advance;  that  upon  the  receipt  of  the 
goods  and  pat  up  in  the  house  according  to  the  contract,  I 
would  guarantee  that  they  would  get  their  money,  but  I 
would  not  pay  anybody  a  dollar  until  the  work  had  been 
<x>mpleted.  He  said  that  that  would  be  perfectly  satisfac- 
tory to  them.  Within  a  week  or  ten  days  from  that  time 
he  came  back  and  said  that  Crane  Bros.  Manufacturing 
Company  had  returned  the  order  and  required  an  unquali- 
fied acceptance.  I  said  unqualifiedly  that  I  would  not  do 
it  and  I  did  not. 

The  testimony  clearly  shows  that  Walther  was  indebted 
to  the  plaintiff  in  a  considerable  amount ;  that  this  account 
had  been  rnnning  for  a  considerable  time,  and  that  the 
plaintiff  refused  to  furnish  the  goods  in  question  unless 
it  had  security.  Therefore,  when  Mr.  Keck  refused  to 
accept  the  order  the  proposition  fell  through.  It  is  very 
-clear  that  the  court  erred  in  its  findings  and  judgment. 
The  judgment  is  therefore  reversed  and  the  cause  will  bo 
remanded  to  the  district  court  to  render  judgment  in  ao- 
<x>rdance  with  this  opinion. 

Judgment  aooordinglt. 
Thb  other  judges  concur. 


Lee,  Fried  &  Co.  y.  John  Walker  et  al. 

[FiLBD  NOVBMBEB  16,  1893.] 

Appeal  from  Jtuitioe'a  Court :  Issues  ih  Appsllatk  Ooubt. 
A  CAQM  appealed  flrom  a  Jastioe  of  the  peace  to  the  distrioi 
oomt  must  he  tried  npon  flubstantially  the  same  iasnee  in  the 
appellate  oonrt  as  were  presented  to  the  {nstioe  of  the  peace, 
nnleas  some  matter  each  as  payment,  release,  etc,  has  arisen 
since  the  former  trial. 

47 
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Error  to  the  district  ooart  for  Coster  coanty.  Tried 
below  before  Hamsr^  J. 

Henry  M.  Kidder,  for  plaintiffs  in  error. 

J.  0.  Porter,  and  Jf.  McSherry,  oorUr€L 

Maxwell,  Ch.  J. 

This  action  was  brought  before  a  justice  of  the  peace  hy 
the  plaintiffs  against  John  Walker  and  Robert  Walker 
upon  a  promissory  note.  The  defendants  in  their  answer 
admitted  the  execution  of  the  note,  but  claimed  a  set-off  of 
1126  for  services  rendered  by  Robert  Walker  fot  the 
plaintiffs.  On  the  trial  of  the  cause,  the  justice  foand  for 
the  defendants  and  dismissed  the  action.  The  plaintiffs 
then  appealed  to  the  district  court,  where  they  filed  a  peti- 
tion to  which  the  defendant,  John  Walker,  filed  an  amended 
answer  as  follows: 

**  Comes  now  John  Walker  and  answering  for  himadf 
alone,  and  in  answer  to  the  petition  of  the  plaintiffs,  admits 
the  making,  execution  and  delivery  of  the  promissory  note 
described  in*said  petition. 

^'Defendant  further  answering  said  petition  alleges  that 
he  has  no  knowledge  whereof  to  form  an  opinion,  and 
therefore  denies  each  and  every  other  allegation,  and  re- 
quires that  strict  proof  may  be  had  as  to  the  truth  of  said 
allegations. 

'^Defendant  further  answering  and  by  way  of  defense 
alleges  the  fact  to  be  that  this  defendant  signed  said 
note  at  the  request  and  instance  of  the  payee  thereof,  to> 
wit,  John  C.  Fitzen,  and  that  said  note  was  given  with- 
out any  consideration  of  any  kind  or  character  and*  that 
this  defendant  never  received  or  derived  any  consideratioo 
or  benefit  whatever  from  the  signing  of  said  note. 
Wherefore  defendant  prays  judgment  that  he  may  go  hence 
without  day  and  find  his  costs. '^ 
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The  plaintiffs  thereupon  moved  to  strike  out  of  the 
answer  the  first  six  and  the  last  seven  lines  ''for  the 
reason ''  that  that  portion  of  said  answer  raises  a  new  issue 
in  this  cause  and  such  issue  was  not  raised  in  the  court 
below.     This  motion  was  overruled. 

Robert  Walker  filed  a  separate  answer  and  daimed  a 
set-off  as  follows : 

'*  Defendant  further  answering  plaintifis'  petition  and 
by  way  of  cross  action  alleges  the  fact  to  be  that  the 
plaintiffs  herein  are  indebted  to  this  defendant  in  the  sum 
of  $400  as  follows :  To  services  as  sole  owner  and  mana- 
ger from  November  11,  1887,  to  March  11,  1888,  four 
months,  at  $100  per  month,  and  that  said  services  were 
performed  for  the  plaintiffs  at  plaintifis'  request  and  at  the 
agreed  price  of  $100  per  month,  and  that  said  services 
were  reasonably  worth  the  said  sum  of  $400.  Wherefore 
defendant  prays  judgment  against  the  plaintiffs  in  the  sum 
of  $400  with  interest  at  the  rate  of  seven  per  cent  from 
March  11,  1888,  and  for  the  costs  of  this  action.'' 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  as 
follows: 

''We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  and  after  due  deliberation,  do  find  and  say  that 
there  is  due  to  the  defendant,  Robert  Walker,  the  sum  of 
$355.80,  and  we  do  further  find  that  there  is  no  cause  of 
action  as  against  the  defendant,  John  Walker. 

"James  Dinwiddib, 

There  is  also  a  plea  of  payment. 

It  is  very  clear  that  the  judgment  cannot  be  sustained. 

This  court,  by  an  unbroken  line  of  decisions,  has  held 
that  "cases  are  to  be  tried  upon  substantially  the  same  is- 
sues in  the  appellate  court  as  in  the  court  of  original  juris- 
diction." (jyLeary  v.  lakey^  12  Neb.,  136;  Cout^tnay  v. 
Price,  Id.,  192;  U.  P.  By.  v.  OgUvy,  18  Id.,  638  ;  FaUer 
V,  SchroedeTy  20  Id.,  631.)    Otherwise  the  appeal,  instead 
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of  being  a  retrial  of-  the  cause  presented  to  the  ooart  of 
original  juriadiction  where  the  prevailing  party  would  be 
entitled  to  oosta,  might  by  presenting  new  issues  in  the  ap- 
pellate oourt  make  an  entirely  different  case  from  that  tried 
in  the  oourt  below  and  thus  in  effect  be  an  original  action. 
Thus  the  prevailing  party  who  had  rightfully  recovered  a 
judgment  in  the  inferior  court  and  his  costs,  might  be 
placed  in  the  wrong  and  lose  both  his  judgment  and  coats 
without  a  new  trial.  Where  an  appeal  is  taken  to  an  ap- 
pellate court,  the  same  case  substantially  is  to  be  tried  as 
in  the  court  below.  Any  other  rule  makes  the  trial  in  the 
inferior  court  a  farce,  and  the  judgment,  although  it  may 
conform  to  the  pleadings  and  proof,  a  thing  of  no  impor- 
tance—a needless  performance  to  evade  the  law  and  recover 
costs,  if  the  judgment  in  a  party's  favor  is  leas  than  $200. 
This  cannot  be  permitted.  There  was  an  entire  disregard 
of  these  decisions  in  this  case. 

The  question  whether  the  set-off  is  proper  is  not  raised 
and  therefore  is  not  before  us. 

On  the  trial  in  both  courts  there  appears  to  have  been  a 
superabundance  of  motions-— a  practice  which  should  not 
be  encouraged. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  for  further  proceedings. 

BbYEBSBD  and   BEICANDED. 

Thb  other  judges  concur. 
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Henry  T.  Clarke  v.  Robert  Walker  et  aii. 

[FiLSD  NOVEMBXB  16,  1892.] 

Error  to  the  district  court  for  Custer  county.  Tried 
below  before  Hamer,  J. 

Henry  Jf.  Eidder^  for  plaintiff  in  error. 

/.  C  Porter y  and  if.  McSherry,  contra. 

Maxwell^  Ch.  J. 

The  questions  involved  in  this  case  are  substantially  the 
same  as  in  the  case  of  Lee,  FHed  &  Co.  v.  WcUker,  arUe^ 
p.  689^  just  decided,  and  the  same  decision  will  be  ren- 
dered in  this  case  as  in  that.  The  judgment,  is  reversed 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


John  L.  Means  et  al.  y.  Daniel  Kendall^  Admin- 
istrator. 

[Filed  Novembsb  16, 1802.] 

Hegotiablelnstnunents:  Action  on  Lost  Note:  Indemnity 
Bond.  Where  a  negotiable  note  ia  loet  before  it  beoomea  due 
the  court  will  require  the  plaintiff  to  give  an  indemnii^ng  bond 
to  the  maker  aa  a  oondition  of  recovering  J  adgment,  bnt  where 
the  inatrament  ia  lost  after  it  beoomea  due  no  bond  ordinarily 
wiU  be  reqaired. 


35b  e03 
40  490 

35b  003' 
53  396 
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Error  to  the  district  court  for  Hall  connty.  Tried 
below  before  Harrison,  J. 

Abbott  A  Oaldwell,  for  plaintifi  in  error. 

Thvimmel  &  PlaU^  ootUrct* 

.  Maxwell,  Ch.  J. 

On  the  27th  of  October,  1887,  John  L.  Means  borrowed 
from  John  Kendall  the  sum  of  $2,000,  at  nine  per  oent 
interest,  and  gave  his  note  therefor  signed  by  S.  N.  Wol- 
bach  as  surety.  On  the  16th  of  October,  1888,  Means 
sent  a  check  to  Kendall  for  f  180  with  a  request  for  an  ex- 
tension of  time  of  payment  To  this  Kendall  replied  as 
follows : 

^*  Received  check  for  $180  to  apply  on  interest  on  yonr 
note  for  $2,000,  dated  October  17,  1888.     Have  credited 
said  note  with  the  same.     The  note  is  all  right,  let  it  run. 
"  Yours  truly,  John  Kendall." 

Within  a  few  months  after  the  above  transaction  'Ken- 
dall died,  and  the  defendant  in  error  was  appointed  admin- 
istrator of  his  estate,  and  brought  an  action  on  the  note  in 
question  and  recovered  judgment  thereon  for  the  principal 
and  interest.  The  note,  it  appears,  is  lost,  and  the  plaint- 
iffs in  error  insist  that  they  should  be  protected  by  a  bond 
of  indemnity.  Where  a  n^otiable  note  is  lost  before 
maturity,  a  court  ordinarily  will  require  a  bond  of  indem- 
nity to  be  given,  because  the  note  may  have  passed  into  the 
hands  of  an  innocent  holder,  and  thus  the  maker  be  sub- 
jected to  loss ;  but  if  the  instrument  when  lost  was  already 
past  due,  no  person  could  become  an  innocent  purchaser  so 
as  to  be  protected  as  against  the  real  owner.  Therefore  in 
the  latter  case  no  bond  is  necessary.  (Mowery  v.  Mcuty  14 
Neb.,  510;  Thayer  v.  King,  15  O.,  242;  Story's  Eq. 
Juris.,  sec.  86a.)     The  proof  fails  to  show  a  transfer  of 
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the  note,  or  any  fact  to  excite  nuspicion  that  the  note  in 
qn^tion  is  not  the  property  of  the  estate.  The  judgment 
is  right  and  is 

Affirmed, 


The  other  judges  concur. 


y3  ^^<^i>  ,35  «» 

40    705 


1«  Appeal  from  County  Court:  Issues  in  Appellats  Ck>UBT. 
It  to  the  settled  law  of  this  state  that,  when  an  appeal  to  taken 
from  the  ooanty  ooart  to  the  dtotrict  ooart,  the  cause  is  to  be 
tried  in  the  latter  court  npon  the  same  issues  that  were  prs« 
sented  in  the  coart  from  which  the  appeal  was  taken,  with  the 
exception  of  new  matter  arising  after  the  trial. 

%  Allegata  et  Probata.  The  testimony  in  a  case  should  be 
confined  to  the  issues  formed  by  the  pleadings. 

8.  Admission  of  Incompetent  Testimony.  In  a  cause  tried 
to  a  jury,  the  adminsion  of  evidence  which  has  no  legitimate 
bearing  on  any  matter  put  in  issue  by  the  pleadings,  and  which 
is  prejudicial  to  the  party  complaining,  to  good  ground  for  re- 
versal of  the  judgment. 

4.  Assignments  of  Error.  An  assignment  of  error  in  a  motion 
for  a  new  trial,  and  in  a  petition  in  error,  that  "  the  court  erred 
in  admitting  the  evidence  of  witnesses  for  plaintiff  and  ex- 
cluding the  evidence  offered  by  defendant,  as  shown  by  pages 
5  and  8  of  the  record  fbmtohed  by  the  official  reporter,  and 
made  a  part  of  the  record  by  the  bill  of  exceptions  herein,"  to 
sufficient  to  entitle  the  party  to  review  the  rulings  of  the  trial 
court  on  the  admission  and  rejection  of  testimony,  recorded  on 
said  pages  of  the  transcript  of  the  evidence. 

C  Trial:  Rbadino  Rkpobteb's  Notes  to  Jubt.  The  jury,  after 
retiring  for  deliberation,  returned  into  court,  announced  that 
they  were  unable  to  agree,  and  requested  to  have  a  portion  of 
the  testimony  of  the  defendant  read  to  them  by  the  official  ste- 
nographic reporter,  which  was  done  in  the  presence  of  the  attor- 
neys  for  the  respective  parties.     Hdd,  Not  reversible  error. 


H.  A.  Darner  v.  Daniel  Daggett.  »  «* 


[Filed  Novembeb  16, 1892.]  .^  |^ 
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6.  InstruotionB :  Exckptions:  Reyibw.  An  exoeption  must  b» 
taken  to  the  giving  of  instractions  in  m  civil  case  in  order  to- 
review  them  in  this  ooart. 

Error  to  the  district  oourt  for  Dawson  county.     Tried 
below  before  Hamer,  J. 

C  W.  McNamar,  and  G.  W.  Fox,  for  plaintiff  in  error* 

\  M.  Sinclair^  contra. 


NORVAL,  J. 

Defendant  in  error  brought  this  action  in  the  county 
court,  alleging  in  his  petition  filed  therein,  in  substance 
that  the  defendant  sold  him  a  stock  of  hardware,  for  which 
Daggett  was  to  pay  the  Chicago  market  prices  of  said  classes 
of  goods;  that  defendant  furnished' plaintiff  an  invoice  of 
said  goods,  and  falsely  and  fraudulently  represented  U> 
plaintiff  that  the  same  was  correct  and  based  upon  aaid 
market,  which  invoice  amounted  to  the  sum  of  $3,997.65, 
which  amount  plaintiff,  relying  on  said  repreaentationa, 
paid;  that  said  invoice  was  not  correct  and  was  not  based 
upon  the  Chicago  market  as  agreed  upon;  that  it  was  in- 
correctly added  up,  so  that  it  was  $99  more  than  it  should 
have  been ;  that  the  invoice  price  so  furnished  was  in  ex- 
cess of  the  Chicago  market  to  the  amount  of  $450,  and 
that  there  was  a  shortage. of  goods,  the  same  being  charged 
on  said  invoice  and  paid  for  by  plaintiff  to  the  amount  of 
$400,  with  prayer  for  judgment  against  the  defendant  Cot 
$949,  with  interest  thereon. 

The  defendant  answered  by  a  general  denial. 

Upon  the  trial  the  plaintiff  recovered  a  judgment^  and 
the  defendant  appealed  therefrom  to  the  district  court, 
where  the  plaintiff  obtained  a  verdict  for  $635,  for  which 
sum  judgment  was  rendered. 

The  first  errdf  complained  of  relates  to  the  ruling  of 
the  oourt  below  in  sustaining  plaintiff's  motion  to  strike 
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out  all  of  the  defendant's  answer  excepting  the  general  de- 
nial. The  petition  in  the  county  and  district  courts  was 
the  same.  In  the  appellate  court  the  defendant  filed  an 
answer  alleging,  in  effect,  that  plaintiff  represented  he  was 
the  owner  of  a  valuable  farm  in  Dawson  county  worth 
$2,700,  free  from  incumbrance  excepting  a  mortgage  for 
$1,300,  which  plaintiff  proposed  to  trade  for  said  stock 
of  goods;  that  defendant,  relying  on  said  statements  and 
representations,  traded  said  stock  for  said  farm,  and  took 
plaintiff's  notes  for  the  difference  between  the  farm,  as  so 
represented,  and  the  price  of  said  stock  as  invoiced ;  that 
in  truth  said  farm  was  not  worth  more  than  $1,800;  that 
defendant,  relying  on  said  representations  of  the  plaintiff 
as  to  the  value  of  said  farm,  did  not  go  to  see  it,  and  did  not 
examine  the  mortgage  records  until  lobg  after  said  trade; 
that  there  was  an  additional  mortgage  on  said  farm  at  the 
time  for  $130.50,  which  plaintiff  concealed  from  defendant, 
which  mortgage  defendant  was  obliged  to  and  did  pay, 
to  his  damage  in  the  sum  of  $130.50.  The  defendant, 
further  answering,  denied  each  and  every  allegation  of  the 
petition  not  by  him  specifically  denied,  and  asked  judg- 
ment for  said  sum  of  $130.50. 

It  is  obvious  that  the  court  did  not  err  in  striking  out 
of  the  answer  the  all^ations  therein  relating  to  the  repre- 
sentations of  the  plaintiff  as  to  the  value  of  the  farm  and 
the  incumbrances  thereon,  for  the  reason  that  no  such  issue 
was  presented  in  the  county  court.  As  already  stated,  the  an- 
swer in  that  court  was  simply  a  general  denial.  Defendant 
should  have  set  up  in  his  first  answer  his  counter-claim  for 
damages ;  not  having  done  so,  he  could  not  present  it  for 
the  first  time  in  the  district  court  on  the  trial  of  his  appeal. 
It  is  firmly  settled  in  this  state  that  a  cause  is  to  be  tried 
in  the  district  court  upon  appeal  upon  the  same  issues  as  in 
the  court  from  which  the  appeal  was  taken,  with  the  excep- 
tion of  new  matter  arising  after  the  first  trial.  (O'Zeary 
r.  hkey,  12  Neb.,  136;  Baier  v.  Humpall,  16  Id.,  127; 
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U.  p.  R.  Co.  V.  Ogilvy,  18  Id,,  636;  FuUer  v.  Sehroeder, 
20  Id.,  631;  Laimb  v.  Tkompam,  31  Id.,  448;  BiAopv. 
Steven8y  Id.,  786.) 

Complaint  is  made  of  the  raling  of  the  court  below  on 
the  admission  of  testimony.  The  defendant  in  error  was 
sworn  as  a  witness  in  his  own  behalf  and,  after  having  tes- 
tified that  plaintiff  in  error  represented  the  goods  were  of 
a  good  quality,  that  he  had  never  seen  them  prior  to  the 
purchase,  but  relied  upon  the  representations  of  plaintiff 
in  error,  and  that  the  goods  were  not  merchantable,  but 
mostly  were  old-fashioned,  many  of  the  stoves  were  broken, 
some  were  second-hand  stoves  and  others  were  wood  stoves 
of  no  use,  was  asked  this  question :  *^  What  was  the  differ- 
ence, as  near  as  you  can  estimate  it^  in  value,  between  the 
stock  of  goods  in  the  condition  in  which  you  received 
it  and  what  the  stock  of  goods  would  have  been  had  it 
been  as  represented?^'  This  question  was  objected  to  by 
plaintiff  in  error  as  speculative  and  immaterial.  The  court 
overruled  the  objection,  an  exception  was  taken  to  the  rul- 
ing, and  the  witness  answered,  ^^f  1,600."  In  this  we  think 
there  was  error.  The  testimony  did  not  tend  to  prove  any 
issue  raised  by  the  pleadings.  The  petition  does  not  charge 
that  the  defendant  below  made  any  false  representations  as 
to  the  quality  of  the  goods.  The  gist  of  the  action  is  to 
recover  damages  for  falsely  representing  that  the  invoice 
of  the  stock  was  based  upon  the  Chicago  market,  errors  in 
the  footings  of  the  invoice,  and  shortage  of  goods.  In  or- 
der to  recover  damages  on  the  ground  that  the  stock  was 
not  as  represented,  and  that  the  goods  were  unsalable  and 
in  bad  condition,  plaintiff  should  have  pleaded  the  facts 
in  his  petition.  Even  had  the  petition  been  thus  fram»], 
the  testimony  would  have  been  incompetent.  In  such  a 
case  it  would  be  manifestly  improper  for  a  witness  to  state 
his  opinion  as  to  the  difference  between  the  value  of  the 
goods  in  the  condition  received  and  what  they  would  have 
been  had  they  been  as  represented.     That  is  for  the  jury 
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to  determine  from  the  entire  testimony.  Witnesses  sliould, 
as  a  general  rale,  state  the  facts,  leaving  it  to  the  jury  to 
draw  the  proper  conclusions  therefrom. 

It  is  urged  by  defendant  in  error  that  the  above  ruling 
in  regard  to  the  admission  of  testimony  should  not  be  con- 
sidered by  this  court,  for  the  reason  that  the  same  is  not 
sufficiently  raised  by  the  motion  for  a  new  trial  or  in  the 
petition  in  error.  The  second  assignment  in  the  motion,  as 
well  as  in  the  petition  in  error,  is  in  the  following  lan- 
guage: ''  The  court  erred  in  admitting  the  evidence  of  wit- 
nesses for  plaintiff,  and  excluding  the  evidence  offered  by 
defendant  as  shown  on  pages  6,  6,  11,  13,  14,  43,  and  43} 
of  the  record  furnished  by  the  official  reporter  and  made  a 
part  of  the  record  by  the  bill  of  exceptions  herein."  The 
question  and  answer  objected  to,  which  are  quoted  above,  are 
found  on  page  5  of  the  transcript  of  the  testimony.  The 
ruling  complained  of  was,  with  sufficient  definiteness, 
pointed  out  in  the  motion  for  a  new  trial.  The  attention 
of  the  trial  court  was  as  specifically  challenged  to  its  rul- 
ing on  the  admission  of  the  testimony  complained  of  as  if 
the  testimony  of  the  witness  had  been  set  out  in  the  mo- 
tion, for  to  no  other  question  on  page  5  of  the  transcript 
was  an  objection  made  or  an  exception  taken.  For  the 
same  reason,  we  think  the  assignments  in  the  petition  in 
error  is  not  too  general  to  be  considered. 

Plaintiff  in  error  also  presents  the  point  that  the  court 
below  erred  in  permitting  the  official  stenographer  to  read 
to  the  jury  a  portion  of  the  testimony  of  the  plaintiff  in 
error.  The  record  discloses  that  after  the  jury  had  retired 
to  consider  of  their  verdict,  they  came  into  court  and  asked 
to  have  a  portion  of  the  testimony  of  the  defendant  Dar- 
ner read  by  the  reporter.  Counsel  for  defendant  objected. 
The  objection  was  overruled,  an  exception  was  taken,  and 
the  testimony  called  for  was  read.  We  are  unable  to  see 
how  plaintiff  in  error  was  in  the  least  prejudiced  by  the 
reading  of  the  reporter's  notes.     It  does  not  appear  what 
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portion  of  Darner's  testimony  was  read  to  the  jury.  For 
nught  that  appears  it  was  that  part  which  was  most  &vor- 
able  to  his  side  of  the  c&«e.  If  such  were  true,  the  reading 
was  to  his  benefit.  Again^  as  was  said  by  this  court  in 
Jameson  v.  State,  25  Neb.,  185,  while  the  practice  of  al- 
lowing an  oEBcial  stenographer  to  read  to  the  jury  his 
notes  of  the  testimony  of  a  witness,  upon  the  request  of 
the  jury,  should  not  be  encouraged,  a  judgment  will  not  be 
reversed  for  that  cause.  Under  the  provisions  of  section 
287  of  the  Civil  Code,  where  a  jury,  after  retiring  for  de- 
liberation, disagree  as  to  any  part  of  the  testimony,  the 
court  is  authorised  to  give  its  recollection  as  to  the  testi- 
mony on  the  point  of  dispute.  The  reading  by  the  official 
reporter  of  the  testimony  of  a  witness  examined  on  the 
trial  is  certainly  within  the  spirit  if  not  within  the  letter 
of  the  statute*  The  stenographic  reporter's  notes  of  the 
testimony  are  liable  to  be  more  accurate  than  the  judge's 
recollection  of  what  was  testified  to. 

It  is  next  insisted  that  the  court  erred  in  giving  the  fol- 
lowing instruction :  ''1.  You  will  determine  whether  there 
was  a  shortage,  and  if  you  find  that  there  was,  you  will 
allow  the  plaintiff  the  market  value  of  the  articles  whidi 
the  defendant  failed  to  furnish,  and  you  will  be  careful 
not  to  make  too  high  an  estimate.  To  this  you  may  add 
the  amount  of  the  alleged  error  in  computation,  if  yoo 
find  the  error  and  amount  proven."  No  foundation  was 
laid  for  a  review  of  this  instruction,  for  the  reason  no  ex- 
ception was  taken  to  the  giving  of  the  same.  This  was  nec> 
essary  in  order  to  review  the  allq^  error.  (Soofidd  v. 
Brown,  7  Neb.,  222.) 

As  there  must  be  a  new  trial  it  is  not  deemed  necessary 
to  pass  upon  the  sufficiency  of  the  evidence  to  support  the 
verdict.   The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  akd  bemanded. 

The  other  judges  concur. 
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.61 W 

[FiLXD  NOYKMBBB  16, 1883.] 

1.  Review  on  Error:  Motiok  fob'NewTbial:  Objbotioks  to 
IN8TBUGTI0N8  to  the  Jarj  miui  be  made  in  the  motion  for  » 
new  tiift],  in  order  to  have  them  reviewed  by  the  snpreme  oonrt, 

%,  Byidenoe:  Objections  to  thb  Rbjbotiov  of  certain  testi- 
mony considered  and  OTcrmled. 

S.  The  eyldenoe  in  the  case  examined  and  considered,  and  held, 
that  the  damages  assessed  by  the  Jary  are  not  exosssive. 

4.  Siiffioienoy  of  Petition.  BM,  That  the  petition  states  a  caose 
of  action. 

Error  to  the  district  court  for  Adams  county*  Tried 
below  before  Gaslin,  J. 

BartleUf  Crane  &  Baldrige,  for  plaintifis  in  error. 

Bowen  &  Bowen,  oavUrn, 

NORVAL,  J, 

Defendants  in  error  recovered  two  judgments  in  the 
court  below  on  a  policy  of  fire  insurance;  one  against  the 
plaintiff  in  error,  the  Hanover  Fire  Insurance  Company,  in 
the  sum  of  $2,633.33^,  and  the  other  against  the  plaintiff 
in  error,  the  Citizens  Insurance  Company,  for  the  sum  of 
$1,266.66}.  The  policy  was  for  the  sum  of  $4,000 ;  two- 
thirds  of  said  amount  being  insured  by  the  Hanover  Fire 
Insurance  Company  and  the  other  one  third  of  said  sum 
being  insured  by  the  Citizens  Insurance  Company.  The 
property  insured  was  a  two-story  frame  roof  brewery  and 
a  two-story  tin  roof  stone  and  frame  ice  house  and  beer 
vault,  used  by  the  assured  for  brewing  purposes.  There 
was  $3,000  additional  insurance  upon  the  property.  The 
buildings  were  totally  destroyed  by  fire. 
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Complaint  is  made  in  the  petition  in  error,  as  well  as 
the  brief  of  counsel,  of  the  giving  of  several  paragraphs 
of  tbe  court's  instructions  to  the  jury.  We  are  unable  to 
review  the  allq^ed  errors  in  the  instructions  for  the  reason 
no  objection  to  the  charge  of  the  court  was  made  in  the 
motion  for  a  new  trial.  {Cla)dand  Paper  Oo.  v.  Banks,  15 
Neb.,  23;  H.  Sr  G.  I.  R.  Cb.  v.  IngaOs,  Id.,  123;  0.  <fr 
R  V.  R.  Co.  V.  Walker,  17  Id.,  432;  Weir  v.  B.&  M.R. 
Co.,  19  Id.,  212;  Nyee  v.  Shaffer,  20  Id.,  502;  O.,  N.  & 
B.  H.  R.  Co.  V.  (yDonnell,  22  Id.,  475;  Planck  p.  Bishop, 
26  Id.,  593.) 

It  is  claimed  that  the  court  erred  in  not  permitting  the 
witness,  Theodore  Bauersach,  to  answer  the  following 
questions  propounded  to  him  on  cross-examination  bj 
plaintiffs  in  error: 

''State  when  the  malt  house  and  the  house  extending 
west  of  it  was  built 

"  How  far  is  it  from  the  south  line  of  the  original  build- 
ing to  the  north  line  of  the  malt  house?'' 

It  is  contended  that  the  purpose  of  these  questions  was 
to  show  that  the  policy  had  been  invalidated  by  the  unau- 
thorized increase  of  the  risk  after  the  insurance  was  writ- 
ten, by  the  erection  of  a  structure  near  the  insured  premises. 
There  is  certainly  nothing  in  the  second  question,  standing 
alone,  or  when  read  in  connection  with  the  testimony  which 
had  been  previously  given,  which,  in  any  manner,  tended 
to  establish  that  the  hazard  had  been  increased.  Had  the 
witness  answered,  and  the  same  had  been  the  most  favor- 
able to  the  parties  complaining,  we  are  unable  to  perceive 
how  it  could  have  thrown  any  light  on  the  question  id 
controversy.  It  was  quite  immaterial  when  the  malt- 
house  was  erected.  There  is  no  dispute  but  what  it  was 
built  before  the  policy  thereon  was  written.  If  the  plaint- 
iffs in  error  desired  to  prove  that  the  structure  extending 
west  of  the  malt  house  was  built  after  the  contract  of  in- 
surance   was  written,  they  should  have  so  framed  their 
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qaeBtibn.  As  the  first  part  of  the  interrogatory  related  to 
an  immaterial  matter,  the  objection  to  the  whole  was  prop- 
erly sustained.  There  is  another  reason  why  the  refusing 
to  allow  the  witnesses  to  answer  these  questions  is  not 
ground  for  reversal.  Plaintifis  in  error,  by  pleading  in 
their  answers  an  arbitration  between  the  parties  of  the 
damages  sustained  under  the  policy,  in  effect  admit  that 
the  policy  was  in  force  at  the  time  of  the  fire. 

There  was  testimony  before  the  jury  tending  to  prove 
that  there  was  no  increase  of  the  risk  after  the  policy  was 
written.  This  phase  of  the  case  was  submitted  to  them 
by  the  court  upon  proper  instructions,  and  their  findings 
ought  not  to  be  molested.  So,  also,  was  the  question  of 
arbitration  properly  submitted  to  the  jury,  and  their  find- 
ing was  against  plaintiffs  in  error. 

It  is  next  insisted  that  the  verdict  is  excessive.  We  find 
in  the  record  evidence  tending  to  prove  that  the  premises 
insured  at  the  time  of  the  fire  were  of  the  value  of  $8,000 
or  over.  There  was  a  total  destruction  of  the  property, 
except  the  foundation,  which  was  worth  about  $200.  The 
total  insurance  was  $7,000,  of  which  sum  $3,000  was  in 
companies  other  than  the  plaintiffs  iu  error.  As  the  total 
amount  of  the  policies  did  not  exceed  the  entire  loss, 
the  jury  would  have  been  justified,  under  the  proofs,  in 
assessing  damages  against  plaintiffs  in  error  for  the  full 
amount  of  the  policy.  True  there  was  evidence  before  the 
jury  from  which  they  could  have  found  that  the  total  loss 
was  less  than  $4,000,  but  they  believed  plaintiffs'  witnesses 
on  the  question  of  value,  and  we  are  not  able  to  say  that 
they  were  not  justified  in  doing  so. 

It  is  finally  insisted  that  the  petition  does  not  state  a 
cause  of  action,  because  it  does  not  all^  that  the  losses 
are  unpaid.  The  petition,  after  setting  up  the  execution 
and  delivery  of  the  policy,  and  the  total  destruction  of  tiie 
buildings  by  fire,  alleges  that  plaintiffs,  by  reason  of  said 
fire  and  the  burning  of  said  buildings,  have  sustained  loss 
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in  the  sum  of  $10,000 ;  that  said  fire  did  not  occur  hj  rea- 
son of  any  act  or  negligence  or  procnrement  of  the  plaint- 
iffs or  either  of  them,  and  that  they  have  performed  all  the 
conditions  of  said  policy  to  be  performed  by  them.  This 
was  suflBcient  without  averring  that  the  damages  had  not 
been  paid.  Payment  was  a  matter  of  defense  to  be  pleaded 
and  proved  by  the  defendants.  Plaintiffs  were  not  reqnired 
Co  either  allege  or  prove  that  the  losses  had  not  been 
The  judgment  is 

Apfi&msdu 


Thb  other  judges  concur. 
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^^  ^'  Charles  A.  Eaiseb  v.  State  of  Nebraska. 

[FiLKD  NovncBBB  16,  1883.] 

U  Criminal  Law:  Oonviotion  on  CisouirsTAvnAL  Evxdi 

Id  order  to  WBmnt  a  oooTietioD  on  olreamstantisl  evidence,  the 

■ 

evideDoe  mnst  be  of  so  oondiisiTe  e  charaeler  es  to  proTO  beyoad 
a  reeaonabie  doabt  that  the  aoonaed,  and  no  other  penon,  eoei- 
mitted  the  offense  charted. 

9.  Laroeny:  Sufficiehct  of  Evidxvgk.    Evidenee  OTMnined, 
.Mkd  AtfM,  not  to  snsteia  s  jadgment  of  oonvictloo  ibr  laicany. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Hall,  J. 

Frank  J.  KtUey^  for  plaintiff  in  error. 

Otorge  H.  Ha$ting9j  AUomejf  Oeneralj  eonlriu 

Post,  J. 

The  plaintiff  in  error  was  convicted  in  the  diatriot  court 
of  Lancaster  county  on  the  charge  of  larceny  and  sentenced 
to  imprisonment  in  the  ^penitentiary  for  the  period  of 
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eighteen  months.  He  subsequently  filed  a  petition  in  error 
in  this  court  in  which  he  alleges  as  grounds  for  a  reversal 
thereof:  First,  the  evidence  does  not  sustain  the  charge  of 
the  information  and  is  not  suiScient  to  sustain  a  conviction; 
second,  misconduct  on  the  part  of  the  county  attorney  in 
his  closing  address  to  the  jury ;  and,  third,  that  the  court 
€rred  in  its  instruction  defining  a  reasonable  doubt. 

According  to  the  view  we  take  of  the  case  it  will  be  nec- 
essary to  notice  the  first  objection  only.  The  facts,  briefly 
stated,  are  these:  On  the  afternoon  of  December  25,  1891, 
one  Michael  Gallagher,  in  company  with  several  friends, 
visited  CarHs  saloon  in  the  city  of  Lincoln.  Aft«r  drink- 
ing at  the  bar  and  paying  a  bill  to  the  barkeeper  he  placed 
his  money,  about  |90,  mostly  in  gold,  in  his  inside  vest 
pocket.  He  remained  in  the  saloon  aforesaid  from  about 
1  o'clock  until  7  o'clock  P.  M.,  when  hie  visited  another 
saloon  and  from  thence  went  to  his  lodging  house,  where 
he  first  discovered  that  his  money  was  gone.  The  plaintiff 
in  error  had  been  engaged  in  conducting  a  restaurant  or 
lunch  counter  in  the  basement  of  the  building,  and  assisting 
the  proprietor  of  the  saloon,  for  which  he  was  accustomed 
to  receive  pay  from  time  to  time  in  change  amounting  to 
about  $10  per  month.  The  night  in  question  he  is  shown 
to  have  spent  $13  at  a  house  of  prostitution,  and  to  have 
two  twenty-dollar  gold  pieces  the  next  morning,  and  al- 
though it  is  not  clearly  established,  the  inference  from  the 
facts  in  evidence  is,  that  he  was  not  possessed  of  any  such 
a  sum  of  money  the  day  previous,  while  the  explanation 
thereof  given  by  him  is  not  satisfactory  and  apparently  false. 
On  the  other  hand,  it  does  not  appear  from  the  evidence 
that  the  plaintiff  in  error  had  any  opportunity  to  steal  the 
money  while  in  the  saloon,  and  it  is  not  claimed  by  the  state 
that  the  parties  met  at  any  other  place  that  day.  It  appears 
that  the  saloon  was  well  patronized  that  afternoon  and 
that  customers  were  constantly  coming  and  going,  while 
Gallagher  sat  there  apparently  unconscious  and  certainly 
48 
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intoxicated.  The  latter  does  not  recollect  meeting  plaint- 
iff in  error  that  afternoon,  while  Lawrence  Carr,  the  bar- 
keeper,  who  was  called  bj  the  state,  testified  on  eross-ezam- 
ination  as  follows: 

Q.  You  did  not  see  him  (plaintiff  in  error)  and  Galla- 
gher together  on  Christmas  day? 

A.  No,  sir;  they  were  not  together,  not  that  I  saw;  I 
don't  recollect;  I  could  not  remember;  I  know  thej  were 
not  together*  They  might  have  spoken,  but  they  were 
not  together;  Gallagher  came  in  with  his  friends. 

No  attempt  was  made  by  the  state  to  identify  the  money 
found  in  the  possession  of  the  accused  as  that  lost  by  Gal- 
lagher, further  than  as  stated  above.  The  case,  therefore^ 
is  this :  Gallagher,  while  intoxicated,  lost  a  sum  of  money.. 
Soon  thereafter  the  plaintiff  in  error  is  proven  to  have 
been  in  possession  of  a  sum  of  money  corresponding  in 
kind  to  that  lost  by  Gallagher,  and  under  drcumstances 
tending  to  show  that  he  did  not  come  by  it  honestly.  Cir- 
cumstantial evidence  to  warrant  a  conviction  should  be  of 
such  a  convincing  character  as  to  prove  beyond  a  reason- 
able doubt  that  the  accused,  and  no  other  person,  committed 
the  crime  with  which  he  is  charged.  (Walbridge  v.  Stale,  1& 
Neb.,  236;  Bradshaw  v.  Stale,  17  Id.,  147.)  Heie,  aside 
from  the  possession  by  the  plaintiff  in  error  of  an  unusual 
sum  of  money,  there  is  no  proof  whatever  to  connect  him 
with  the  larceny,  if  we  assume  that  the  money  was  in  fact 
stolen  from  Gallagher,  an  assumption  not  fully  warranted 
by  the  evidence.  Not  only  is  there  a  failure  to  show  an 
opportunity  for  the  commission  of  the  crime  charged,  but  it 
affirmatively  appears  from  the  testimony  of  the  witnesses 
for  the  state  that  the  plaintiff  in  error  was  not  at  any 
time  in  company  with  Grallagher  while  the  latter  was  in  the 
saloon.  While  the  evidence  was  admissible  as  tending  to 
establish  the  guilt  of  the  accused,  and  while  it  may  be  said 
to  raise  a  strong  presumption  that  he  did  not  come  by  the 
money  honestly,  it  is  certainly  insufficient  to  exclude  the 
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theory  of  his  innooenoe  of  the  crime  of  laroenj  and  to 
tablish  his  guilt  thereof  beyond  a  reasonable  doubt.     The 
judgment  of  the  district  court  is  reversed  and  the  case 
manded  for  further  proceedings  therein. 

ReYEBSED  and  BEICANDED. 

The  other  judges  concur. 


State  of  Nebraska,  ex  bel.  Henby  McClosky  et 
AL.,  Y.  Georqe  W.  Doane,  Judqk 

[Filed  Noyembeb  16,  1892.] 

Foreolosure  Sale:  Failubs  to  Filb  Ezoxpnoirs  to  Confii^ 
mation:  Beview:  Makdaihts  to  Dibtbict  Judos  to  Fix 
Amount  or  Appeal  Bond.  Where,  on  the  retarn  of  an  order 
of  sale  in  a  foreclosure  prooeedinis,  the  defendant  has  notice  of 
an  Older  to  ahow  canae  againat  the  oonfirmation  of  a  aale  of  the 
mortgaged  {iropertj,  bot  aUows  the  sale  to  be  oonflrmed  without 
exception,  he  ia  without  a  remedy  in  this  court,  and  a  writ  of 
wumtUamm  will  not  be  allowed  to  compel  the  district  Judge  to  At. 
the  amount  of  an  undertaking  in  appeal  in  order  to  enable  the 
defendant  to  haTe  the  order  of  oonfirmation  reviewed  in  this 
court. 

Orioinax  application  for  mandamnB, 

Chas.  F.  TaUUf  and  Pound  &  Burr,  for  relators. 

Lake,  HcmUUon  &  Maanoell,  and  TF.  W.  Morsman,  oonira. 

Post,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  respondent,  one  of  the  judges  of  the  fourth 
judicial  district,  to  fix  the  amount  of  an  appeal  bond.  The 
material  facts  are  as  follows:  W*  W.  Morsman  obtained  a 
decree  of  foreclosure  in  the  district  court  of  Douglas  county 
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against  certain  real  estate  in  the  city  of  Omaha.    There- 
after the  relator,  Heiiry  McClosky,  owner  of  the  equity 
of  redemption,  filed  a  written  request  for  a  stay,  and  the 
execution  of  said   deci^ee  was  accordingly  stayed  for  the 
period  of  nine  months.     At  the  expiration  of  the  stay  an 
order  of  sale  was  issued,  by  virtue  of  which  the  mortgaged 
property  was  in  due  form  advertised  for  sale  and  sold  to 
the  plaintiff  Morsman.     On  the  24th  day  of  September, 
1892,  return  of  said  order  of  sale  having  been  made,  the 
district  court  made  and  entered  of  record  an  order  to  show 
cause  by  the  1st  day  of  October  followi}(g,  why  said  sale 
should  not  be  confirmed.     Mr.  Tuttle,  attorney  for  the  de- 
fendants therein,  notified  the  plaintiff  that  he  was  aboat  to 
object  to  confirmation  of  the  sale  on  behalf  of  said  defend- 
ants.    Plaintiff  in  reply  informed  him  that  if  he  would 
make  any  such  showing  as  would  place  the  defendant  Heurj 
McClosky  on  record  so  that  he  would  be  bound  by  the 
order  of  court  with  respect  to  a  deficiency  judgment  he 
(plaintiff)  would  consent  to  have  said  sale  set  aside  and  a 
new  sale  ordered.     Defendants,  although  notified  of  the 
order  to  show  cause  against  a  confirmation  of  the  sale,  made 
no  motion  to  set  aside  the  sale  or  other  objections  thereto. 
After  the  court  had  examined  the  return  and  entered  the 
order  of  confirmation,  defendants,  by  their  said  attorney, 
requested  the  court  to  fix  the  amount  of  an  appeal  bond, 
saying  that  they  desired  to  appeal  from  said  order  to  this 
court.     In  reply  to  a  question  by  the  court  if  any  cause 
had  been  shown  against  the  confirmation  and  for  a  defi- 
ciency judgment  said  attorney  answered  that  there  was  no 
objection  to  the  confirmation,  but  that  defendants  wished 
to  appeal.     It  was  further  stated  by  said  attorney  in  open 
court  that  the  reason  no  motion  was  made  to  set  aside  the 
sale  was  that  the  defendants  feared  that  plaintiff  Morsman 
would  confess  such  a  motion  and  that  the  property  woald 
not  bring  as  much  on  a  second  sale  by  $4,000  or  $5,000, 
thereby  increasing  by  that  amount  the  deficiency  judgment 
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The  request  to  fix  the  amount  of  an  appeal  undertaking 
was  denied  by  the  court,  whereupon  this  proceeding  was  in- 
stituted by  the  defendant  McClosky.     It  is  claimed  by  him 

that  the  order  of  confirmation  is  a  final  order  from  which 

« 

an  appeal  will  lie  to  this  court.  (See  Bankv,  Oreen,  8  Neb., 
297 ;  Berkley  v.  Lamb,  Id.,  392.) 

We  are  al.so  referred  to  the  third  subdivision  of  section 
677  of  the  Code  of  Civil  Procedure,  which  provides  that 
''when  the  judgment,  decree,  or  order  directs  the  sale,  de- 
livery, or  possession  of  real  estate,  the  bond  shall  be  in 
such  sum  as  the  court  or  judge  thereof  in  vacation  shall 
prescribe,  conditioned  that  the  appellant  or  appellants  will 
prosecute  such  appeal  without  delay  and  will  not,  during 
the  pendency  of  such  appeal,  commit,  or  sufier  to  be  com- 
mitted, any  waste  upon  such  real  estate."  Under  the  above 
provision  it  is  claimed  by  the  relator  that  he  is  entitled,  as 
a  matter  of  right,  not  only  to  an  appeal  from  the  order  of 
confirmation,  but  also  to  have  execution  of  the  deed  to  t]§ 
purchaser  and  the  delivery  of  possession  thereunder  stayed 
during  the  pendency  of  his  appeal,  and  to  that  end  it  is  the 
duty  of  the  district  court  to  fix  the  amount  of  his  appeal 
undertaking.  It  is  true  that  under  our  practice  an  appeal 
will  He  from  a  final  order  in  an  equitable  proceeding,  as, 
for  instance,  an  order  of  confirmation.  But  what  is  the 
force  and  efiect  of  an  appeal  from  such  Btk  order  under 
oar  practice  and  how.  is  it  to  be  tried  in  this  court?  An  ez- 
mmination  of  this  question  is  attended  with  much  confusion, 
owing  to  the  fact  that  in  some  states  all  appellate  proceed- 
ings are  denominated  appeals,  while  in  others  the  distinction 
between  appeals  in  equity  and  review  upon  petition  in  error 
is  strictly  adhered  to.  Ours  appears  to  be  a  modified  form 
of  the  old  practice,  and  although  the  distinction  between  ap- 
peals and  proceedings  in  error  is  maintained,  the  difference 
in  cases  like  this  exists  in  name  rather  than  in  fact.  An 
appeal,  strictly  speaking,  is  the  removal  of  a  cause  from  a 
lower  to  the  appellate  court  for  trial  de  novo.   Mr.  Powell,' 
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in  his  work  on  Appellate  Prooeeding,  sec.  4^  ch.  6,  sajs: 
''Although  the  various  modes  of  proceedings  are  prose- 
cuted in  different  ways  and  called  by  different  appellations^ 
as  appeal,  review^  error,  and  the  like,  and  these  names 
often  confounded  and  misapplied,  yet  the  object  to  be 
obtained  is  one  or  the  other  of  two  results:  either  by  an 
appeal  to  obtain  a  rehearing  and  new  trial  of  the  case  upon 
its  facts  and  merits,  or  a  review  of  alleged  errors  in  law 
in  the  record  of  the  judgment  and  proceedings  which 
will  result  either  in  the  reversal  or  affirming  of  the  judg- 
ment; which  are  properly  called  proceedings  in  error.  By 
the  first,  the  appeal,  when  perfected  in  accordance  with 
the  statute  and  the  rules  of  the  court,  the  whole  case,  with 
its  record  and  proceedings,  is  taken  from  the  court  below 
into  the  appellate  court,  there  to  be  again  tried  upon  the 
issues  between  the  parties,  as  though  the  case  originated  in 
such  appellate  court;  which  appeal  has  the  effect  to  set 
aside  and  vacate  the  original  verdict  and  judgment  in  the 
case,  and  the  result  remains  wholly  dependent  on  the 
future  judgment  which  may  be  rendered  in  the  case  upon 
the  appeal  and  new  trial.  By  the  second  proceeding,  re- 
vie;9r  and  error,  the  result  depends  entirely  upon  the  ques- 
tion whether  the  appellate  court  finds  the  allied  error  in 
the  record  of  the  judgment  and  proceedings  of  the  court 
below."  The  practice  in  this  state  is  evidently  modeled 
after  the  practice  in  the  English  diancery  courts,  wherein 
the  purchaser  at  judicial  sale  was  required  to  procure  at 
his  own  expense  a  copy  of  the  report  from  the  master 
showing  that  he  was  the  best  bidder.  After  the  report  had 
been  filed,  the  purchaser  was  required  to  apply  to  the 
court  by  motion  for  an  order  of  confirmation.  Upon  such 
motion  an  order  nisi  was  entered,  i.  «.,  that  a  confirmation 
absolute  would  be  entered  unless  cause  was  shown  against 
it  within  eight  days.  If  no  cause  was  shown  within  the 
time  specified  the  sale  was  confirmed  as  a  matter  of  course. 
(2  Daniel's  Ch.,  1274,  1276;  1  Sugden  on  Ymdors,  82.) 
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If  the  defendants  in  the  foreclosure  suit  are  entitled  to 
an  appeal  from  the  order  of  confirmation,  it  is  apparent 
that  such  appeal  must  be  heard  in  this  court  upon  the  reo- 
ord  as  made  up  in  the  district  court  It  is  not  therefore  an 
appeal  within  the  ordinary  meaning  of  the  term,  but 
rather  a  proceeding  for  the  purpose  of  having  the  order  of 
confirmation  reviewed  as  upon  petition  in  error,  but  which 
<x>mes  into  this  court  in  the  manner  provided  for  appeals. 
And  inasmuch  as  no  exception  or  objection  was  made  to 
the  report  of  the  sale,  but,  on  the  contrary,  the  relator 
professed  to  be  fully  satisfied  with  the  proceedings  of  the 
district  court,  it  is  apparent  that  he  has  now  no  reason  to 
<X)mplain  because  the  court  took  him  at  his  word  and  re- 
fused to  fix  the  amount  of  an  appeal  bond.  A  defendant 
who  is  personally  served  and  is  shown  to  have  notice  of 
the  order  to  show  cause  against  confirmation  of  the  sale, 
but  allows  it  to  be  confirmed  without  objection,  does  not 
occupy  a  particularly  favorable  attitude  in  this  court, 
whether  he  comes  here  by  appeal  or  petition  in  error.  He 
has  had  his  day  in  court,  and  has  himself  only  to  blame  for 
being  practically  without  a  remedy.  The  writ  is  denied 
and  the  action  dismissed. 


Writ  of  mandamus  denied. 


The  other  judges  concur. 


Maby  E.  Gandy  v.  Jolly,  Swan,  Dew  &  Hardin. 
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[Filed  Novembeb  23,  18D2.] 

2.  Proceflfl:  iBBBOULARriY  of  Servicb:  Waiveb  of  Defect. 
Where  there  is  actaal  personal  eenrioe  of  prooees  upon  a  defend- 
ant, as  by  reading  the  sammons  to  him  in  plture  of  serving  a 
copy  of  the  same,  and  the  deieudant  does  not  appear  and  ubjtcfe 
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on  that  groandf  and  judgment  is  rendered  against  bini,  it  is  not 
open  to  collateral  attack,  as  the  judgment  is  not  void  bnt  void- 
able. 

3.  — — :  : .     If  there  is  any  irregularity  in  the  man- 

ner of  serrioe  on  the  defendant  of  valid  process,  be  must  take 
advantage  of  such  irregularity  by  motion  or  other  proceeding 
in  the  court  where  the  action  is  pending. 

3.  :  Sebyioe  in  Another  County.  Where  an  action  is  in- 
stituted by  attachment  against  an  absconding  debtor  in  the 
county  from  which  he  altsconded,  process  may  be  served  upon 
him  in  any  other  county  of  the  state,  and  a  judgment  rendered 
on  such  service  will  be  valid  unless  he  appears  and  contests  tho 
right  to  maintain  the  action  there. 

Motion  for  I'ehearing  of  case  reported  in  34  Neb.,  536. 
Danid  F.  Osgood,  and  JEl  W.  ThomaB,  for  the  motioiu 

Maxwell,  Ch.  J. 

An  opinion  was  filed  in  this  case  which  is  reported  inSi 
Neb.,  536.  A  motion  for  a  reliearing  has  been  filed  in  this 
case  and  as  tlie  questions  involved  are  of  considerable  im- 
portance we  have  deemed  it  proper  to  present  the  reasons 
for  our  ruling  in  the  form  of  an  opinion. 

Briefly  stated,  the  defendants  in  error  are  partners,  and 
in  April,  1888,  brought  an  action  by  attachment  in  the 
county  court  of  Kichardson  county  against  one  Charles  U. 
Bichardson,  and  the  plaintiff  in  error  was  served  with  no- 
tice as  garnishee.  She  answered  that  she  had  about  2,000 
bushels  of  wheat  of  Richardson's  subject  to  her  chattel 
mortgage  lien  thereon  for  a  loan  of  money.  Afterwards 
judgment  was  taken  by  default  against  Richardson  in  favor 
of  the  defendants  in  error  for  the  sum  of  $145,  and  costs 
taxed  at  (33.50,  and  the  plaintiff  in  error  was  ordered  to 
pay  into  court  the  surplus  of  wheat  held  upon  her  chattel 
mortgage.  This  not  being  done  the  defendants  in  error 
brought  an  action  against  the  plaintiff  in  error  for  the 
value  of  said  property.     In  her  answer  she  denied  that  the 
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defendants  in  error  had  recovered  judgment  against  Rich-* 
ardson.  On  the  trial  the  defendant  in  error  recovered 
judgment  in  the  district  court  against  the  plaintiff  in  error, 
and  she  now  brings  the  cause  into  this  court;  the  defense 
being  that  there  is  no  valid  judgment  against  Richardson. 

The  grounds  upon  which  the  plaintiff  in  error  bases  -her 
claim  are  that  the  action  was  brought  in  the  wrong  county 
and  that  service  is  shown  to  have  been  made  upon  Rich- 
ardson by  reading  the  summons  to  him.  Do  these  defects 
render  the  judgment  void  ? 

In  Newlove  v.  Woodward^  9  Neb.,  502,  in  a  direct  attack 
upon  the  judgment  based  on  such  service,  this  court  held  it 
insufficient.  That  case  has  been  followed  in  one  or  two 
other  cases  and  no  doubt  is  correct,  where  objection  is  made 
in  a  proceeding  to  correct  the  judgment.  But  suppose  a 
judgment  has  been  rendered,  as  in  this  case,  upo9  such  serv- 
ice, is  the  judgment  void?  We  must  bear  in  mind  that 
the  ntn  priuB  court  has  held  it  sufficient  and  the  question 
is  did  that  court  err? 

In  filack  on  Judgments,  sec.  224,  it  is  said :  ''Although 
the  service  of  process  in  an  action  may  have  been  charao- 
terized  by  some  defect  or  irregularity,  it  does  not  neces- 
sarily follow  that  the  ensuing  judgment  will  be  void.  For 
if  the  party  would  take  advantage  of  such  a  matter,  he 
must  do  so  in  the  action  itself  by  some  proper  motion  or 
proceeding.  It  is  only  when  the  attempted  service  is  so 
irregular  as  to  amount  to  no  service  at  all  that  there  can 
be  said  to  be  a  want  of  jurisdiction.  In  any  other  case 
there  may  be  error  in  the  subsequent  proceedings,  but  they 
will  be  sustained  against  a  collateral  attack.  But  a  judg- 
ment recovered  by  default,  upon  service  of  the  summons 
by  delivery  of  a  copy  to  a  third  person  who  is  not  a 
resident  at  the  'house  of  defendant's  usual  abode/  is  void 
for  want  of  jurisdiction.  And  so  a  citation  addressed  to 
and  served  upon  a  stranger,  although  he  is  the  authorized 
agent  of  the  defendant,  is  not  binding  upon  the  latter,  and 
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will  not  authorize  a  jadgment  against  him.  So  a  judg- 
ment by  default  is  void  when  the  service  had  upon  the  de- 
fendant consisted  only  of  the  handing  to  him,  by  plaintiff's 
attorney,  of  a  copy  of  the  declaration  on  the  day  before  the 
original  declaration  was  filed.  And  the  same  consequences 
were  held  to  result  in  a  case  where  the  return  to  the  summons 
was  made  in  the  name  of  a  deputy  sheriff,  instead  of  in 
the  name  of  the  sheriff  himself.  And  it  is  said  that  where 
the  sheriff,  who  serves  the  writ,  is  himself  the  plaintiff,  the 
judgment  in  the  suit  so  begun  is  a  nullity,  and  the  defend- 
ant may  restrain  it  by  injunction.'' 

In  Freeman  on  Judgments,  sec.  126,  the  matter  is  stated 
very  clearly.  It  is  said :  '*  From  the  moment  of  the  serv- 
ice of  process,  the  court  has  sudi  control  over  the  liti- 
gants that  all  its  subsequent  proceedings,  however  erro- 
neous, are  not  void.  If  there  is  any  irr^ularity  in  the 
process,  or  in  the  manner  of  its  service,  the  defendant  must 
take  advantage  of  such  irregularity  by  some  motion  or 
proceeding  in  the  court  where  the  action  is  pending.  The 
fact  that  defendant  is  not  given  all  the  time  allowed  him 
by  law  to  plead,  or  that  he  was  served  by  some  person  in- 
competent to  make  a  valid  service,  or  any  other  fact  con- 
nected with  the  service  of  process,  on  account  of  which  a 
judgment  by  default  would  be  reversed  upon  appeal,  will 
not,  ordinarily,  make  the  judgment  vulnerable  to  a  collat- 
eral attack.  In  case  of  an  attempted  service  of  process,  the 
presumption  exists  that  the  court  considered  and  deter- 
mined the  question,  whether  the  acts  done  were  sufficient 
or  insufficient.  If  so,  the  conclusion  reached  by  the  court, 
being  derived  from  hearing  and  deliberating  upon  a  matter 
which,  by  law,  it  was  authorized  to  hear  and  decide,  though 
erroneous,  cannot  be  void." 

As  applied  to  this  case,  if  we  take  the  statement  of  Uie 
plaintiff  in  error,  there  was  an  attempt  to  serve  a  valid 
summons  on  Richardson.  He  was  notified  that  an  action 
had  been  instituted  against  him  and  that  it  was  his  duty  to 
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answer  at  a  definite  time.  It  is  true  the  service  as  shown 
by  the  return  was  not  by  copy  as  the  statute  requires,  but 
it  was  not  void.  Had  Richardson  appeared  and  objected 
to  the  service,  it  would  have  been  set  aside  as  defective  and 
irregular,  and  the  court  would  have  required  new  service 
before  proceeding  to  render  judgment.  No  objections  were 
made,  however,  and  the  court,  in  rendering  judgment 
against  Richardson,  held  it  sufficient,  and  as  it  was  not 
void  but  voidable,  it  was  not  subject  to  collateral  attack, 
and  therefore  the  objections  of  the  plaintiff  in  error  are       j 

overruled.  " 

The  action  was  instituted  in  Richardson  county  where 
the  defendant  appears  to  have  resided.  It  is  charged  in 
the  affidavit  for  an  attachment  that  he  had  absconded 
with  the  intent  to  defraud  his  creditors.  If  this  were  true 
it  would  be  sufficient  to  sustain  the  attachment,  although 
it  afterwards  appeared  that  he  had  not  left  the  state.  Or- 
dinarily, it  could  not,  in  such  case,  be  known  whether  he 
had  left  the  state  or  not,  or  that  he  had  clandestinely  re- 
moved to  another  county,  if  such  was  the  case,  and  it  is 
sufficient  to  bring  the  action  in  the  county  where  he  form- 
erly resided,  and  even  if  his  residence  is  aft:erwards  discov- 
ered in  the  state  and  service  made  upon  him  there,  it  will 
be  sufficient,  unless  he  appears  and  contests  the  right  of  the 
creditor  to  maintain  the  action.  There  is  no  cause  for  a 
rehearing  and  the  motion  is  overruled. 

Motion  oyerbuled. 

The  other  judges  concur* 
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Rector- WiLHELMY  Company  v.  Peter  C.  Nissek 

£T    AU 

[Filed  Novembbb  23,  1892.] 

1.  Chattel  Mortgages :  Ookditiok  That  Mortoaobk  May  Takv 
P088B88ION,  CONSTBUBD.  A  chattel  mortgage  opon  a  stock 
of  goods  to  secure  the  payment  of  four  notes  of  $200  each,  pay- 
able respectiFcly  in  thirty,  sixty,  ninety,  and  one  hundred  and 
twenty  days  from  date,  contained  these  words:  **  That  in  case  of 
default  made  in  the  payment  of  the  aboYe  mentioned  promissoiy 
notes,  or  in  esse  of  attempting  to  dispose  of  or  remoye  from  said 
county  of  Donglas  the  aforesaid  goods  and  chattels  or  any  part 
thereof,  or  if  at  any  time  the  said  mortgagee,  or  its  saccessor  or 
assigns,  should  feel  unsafe  or  insecure,  then,  and  in  that  case,  the 
said  mortgagee,*'  etc.,  "may  take  immediate  poasessioti  of  said 
goods,''  eto.  JSTeM,  That  the  mortgagors  must  be  in  de&nlter 
be  about  to  do  or  haTo  done  some  act  which  tends  to  impair  thA 
sscurity,  to  authorise  the  mortgagee  to  take  possession  before  the 
maturity  of  the  notes. 

8.  Ck>nverBion:  Jdotificatioit  Undbb  Mobtqaob:  Evidbkgx. 
While  a  mortgagee  may  prove  any  fkcts  tending  to  show  tbs 
conduct  of  the  mortgagors  in  regard  to  the  mortgaged  pioperly, 
he  cannot  be  permitted  to  proTo  mere  mmois  or  reports  in  r^ 
gard  to  the  samsb 

X  Instmotions  examined,  and  JUM,  to  state  the  law  oomotly. 

Error  to  the  district  ooart  for  Douglas  county.     Tried 
below  before  Davis,  J. 

Bradley  &  De  LamaJtre^  for  plaiDtiff  in  error/ 

Hall^  McOuUoch  A  Englishy  eontm. 

Maxwell,  Ch.  J. 

The  pleadings  in  this  case  are  as  follows: 
'' Plaintiffs   for  cause  of  action   against  the  defendant 
say :  That  said  defendant  is  a  corporation  organized  and 
doing  business  in  the  couniy  of  Douglas  and  state  of  Ne- 


Vol.  35]       SEPTEMBER  TERM,  1892.  717 


Rector- Wilbelmy  Co.  t.  Nlsaen. 


braska;  that  on  and  prior  to  the  22d  day  of  June,  1888, 
said  plaintiffs  were  engaged  in  the  retail  hardware  busi- 
ness in  the  city  of  Omaha,  Nebraska,  and  on  said  day 
had  a  stock  of  hardware,  tinware,  cutlery,  and  such  other 
items  of  stock  as  are  usually  found  in  a  retail  hardware 
store,  which  said  stock  was  of  the  value  of  fS^OOO;  that 
they  were  indebted  on  said  last  mentioned  date  to  said  de- 
fendant in  the  sum  of  $800,  and  that  the  only  other 
indebtedness  said  plaintiffs  had  at  said  date,  or  subsequent 
thereto,  was  as  follows:  To  Lee-Clark-Andressen  Hard- 
ware Company,  $150;  to  Shnmons  Hardware  Company, 
$132;  that  on  said  22d  day  of  June,  1888,  said  defend- 
ant prevailed  upon  said  plaintiffs  to,  and  said  plaintiffs  did, 
give  to  said  defendant  a  chattel  mortgage  upon  said  stock 
of  goods,  to  secure  to  thepi  the  payment  of  said  indebted- 
ness .  *  *  *  that  by  said  mortgage  said  indebtedness 
was  made  payable  as  follows:  $200  in  thirty  days  from 
date  of  mortgage,  $200  in  sixty  days,  $200  in  ninety  days, 
and  $200  in  four  months,  said  amounts  being  evidenced 
by  promissory  notes  as  described  in  said  mortgage ;  that 
when  said  mortgage  was  given,  and  contemporaneous  there- 
with, said  defendant  agreed  with  said  plaintiffs  that  said 
mortgage  should  not  be  placed  on  record  unless  default 
was  made  in  the  payment^of  said  notes  mentioned  in  said 
mortgage,  or  some  condition  of  said  mortgage  violated,  and 
that  said  plaintiffs  would  be  allowed  to  conduct  their  said 
business  as  before,  and  pay  said  notes  out  of  the  proceeds 
of  said  business;  that  long  prior  to  the  maturity  of  the 
first  of  said  notes  so  secured,  viz.,  on  the  2d  day  of  July, 
1888,  said  defendant,  without  cause,  and  without  any*de- 
&ult  made  in  the  conditions  of  said  mortgage  by  these 
plaintiffs,  and  in  violation  of  their  said  contemporaneous 
agreement,  and  contrary  to  the  terms  of  said  mortgage, 
forcibly  took  possession  of  said  stock  of  hardware  and  con- 
verted the  same  to  its  own  use,  against  the  protest  of  these 
plaintiffs,  said  defendant  pretending  to  act  under  its  said 


718  NEBRASKA  BEPOBTS.        [Vou  3S 


Baetor-WOlieliiij  Go.  ▼.  Klimi. 


mortgage;  that  after  giving  said  mortgage  they  did  no 
act,  nor  were  they  at  the  time  said  property  was  seised 
as  aforesaid  about  to  do  any  act,  nor  bad  tb^  in  ocm- 
templation  the  doing  of  any  act  which  would  tend  in  any 
manner  to  impair  the  security  of  said  mortgage,  but  on 
the  contrary  were  using  their  utmost  endeavors  to  be  ready 
and  would  have  been  ready  and  able  to  meet  said  notes  as 
they  became  due;  that  the  stock  so  as  aforesaid  seiiwd  and 
controlled  by  defendant  was,  at  the  time  of  said  seizure  and 
conversion,  of  the  value  of  $3,000,  and  that  no  part  of  the 
same  has  been  returned  by  said  defendant  to  these  plaintifi, 
nor  to  any  one  for  them,  nor  has  any  payment  been  made 
therefor,  and  that  by  reason  of  said  unlawful  seizure  and 
conversion  these  plaintiffs  have  been  damaged  in  the  sum  of 
$3,000,  the  value  of  said  stodc  of  goods,  tfkid  said  defendant 
by  reason  thereof  has  become  and  is  indebted  to  these 
plaintiffs  in  the  sum  of  $3,000,  no  part  of  which  has  been 
paid. 

''  Wherefore  plaintiffs  pray  judgment  against  the  defend-> 
ant  in  the  sum  of  $3,000  with  interest  from  July  2,  1888^ 
and  for  costs  of  suit/' 

A  copy  of  the  contract  of  partnership  is  set  out,  which 
need  not  be  noticed. 

The  answer  of  the  Rector- Wilhelmy  Company  is  as  fol- 
lows: 

"Now  comes  the  defendant  and  for  answer  to  the  plaint- 
iffs' petition  says  it  admits  that  it  is  a  corporation  duly  or- 
ganized  under  the  laws  of  the  state  of  Nebraska,  and  doing 
business  in  the  county  of  Douglas,  state  of  Nebraska ;  ad- 
mits that  on  the  day  alleged  in  plaiatifis'  petition  plaint- 
iffs had  a  stock  of  hardware,  etc,  as  set  out  in  their  petition, 
but  denies  that  it  was  worth  the  sum  of  $3,000;  admits 
that  plaintiffs  were  indebted  in  the  various  amounts  to  the 
parties  set  out  in  their  petition,  but  denies  that  those 
amounts  were  their  only  indebtedness  and -alleges  that  they 
were  indebted  for  the  purchase  price  of  their  stock  of  goods 
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to  one  firm  in  the  amount  of  $1,400  and  that  about  |200 
of  this  became  due  on  the  Ist  day  of  July,  1888,  and  $200 
evety  two  months  thereafter,  and  that  plakitiflb,  at  the  time 
of  the  filing  of  the  said  mortgage,  were  in  default  of  their 
said  July  payment  of  $200;  alleges  that  plaintiffs  at  said 
time  of  filing  said  mortgage  were  insolvent;  admits  that 
about  the  time  mentioned  in  plaintiffs'  petition  plaintiffs 
gave  defendant  a  chattel  mortgage  upon  their  said  stock  of 
goods  as  security  for  their  said  indebtedness  to  defendant; 
admits  that  the  notes  were  made  payable  as  set  out  in 
plaintiffs'  petition. 

*^  Defendant  denies  that  when  said  mortgage  was  given 
there  was  any  contemporaneous  agreement  that  said  mort- 
gage would  not  be  placed  on  record,  but  allies  that  it  was 
represented  to  defendant  by  plaintifis  that  William  H. 
Alford,  one  of  the  plaintiffs  herein,  had  $1,000  due  him 
from  the  old  country  which  he  expected  daily  to  receive^ 
and  that  so  soon  as  he  received  this,  which  would  not  be 
more  than  a  few  days,  he  would  pay  off  the  entire  indebt- 
edness of  plaintiffs  to  defendant ;  that  after  two  or  three 
days  from  the  giving  of  said  mortgage  the  said  Peter  C. 
Nissen  told  this  defendant  that  he  had  no  faith  in  Alford's 
ever  receiving  any  money  from  the  old  country,  and  in- 
formed defendant  that  there  were  several  judgments  in  the 
Cedar  county  (Nebraska)  district  court,  and  in  the  justice 
courts  of  Cedar  county  against  him,  and  soon  aft;er  the  giv- 
ing of  said  mortgage,  and  before  the  same  was  recorded, 
defendant  was  informed  that  one  certain  person  from  Wy- 
oming was  about  to  attach  the  entire  stock  of  Nissen, 
Alford  &  Co.,  and  at  the  same  time  defendant  also  learned 
that  plaintiffs  were  endeavoring  to  sell  their  said  stock  of 
goods  to  the  Omaha  Repair  Stove  Works,  and  also,  one 
Bonniwell,  and  defendant  knowing  of  the  large  indebted- 
ness of  plaintiffs  and  of  their  insolvency  and  being  advised 
that  its  mortgage  would  not  secure  its  interest  against  any 
attachments  if  not  recorded,  and  possession  taken  under  it. 
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and  feeling  insecure  in  that  behalf  did  on  the  2d  day  of 
July,  1888,  put  said  mortgage  on  record  and  take  posses- 
sion of  said  stock  of  hardveare,  and  defendant  denies  that 
^  said  possession  was  taken  without  cause;  denies  that  it  was 
taken  without  any  default  on  the  part  of  plaintiffs ;  denies 
that  it  was  contrary  to  the  terms  of  the  said  mortgage;  de- 
nies that  it  took  forcible  pos.session ;  denies  that  it  oon- 
verted  the  goods  to  its  own  use;  denies  that  it  was  against 
the  protests  of  plaintiffs,  and  alleges  that  defendant  took 
pos'^ssion  of  said  stock  by  and  with  the  full  consent  and 
approval  of  the  plaintiffs;  defendant  denies  that  plaintiffs 
did  no  act,  or  were  about  to  do  any  act,  tending  to  impair 
the  security  of  the  defendant;  denies  that  plaintiffs  were 
using  their  best  endeavors  to,  and  would  have  been  ready 
to  meet  and  pay  the  said  notes  as  they  became  due. 

'^Defendant  denies  that  the  stock  of  plaintiffs  was  of 
the  value  of  $3,000,  but  alleges  that  its  value  was  aboat 
$998.40;  that  the  property  taken  under  the  said  chattel 
mortgage  was  duly  advertised  for  sale,  and  sold  according 
to  law,  and  that  it  brought  the  sum  of  $998.40,  and  that 
defendant,  by  direction  and  with  consent  of  plaintiffs,  afler 
satisfying  its  own  claim  and  the  necessary  expenses  of  ad- 
vertising, foreclosing,  storage,  rent,  etc.,  turned  over  the 
balance  to  the  Lee-Clarke- And ressen  Hardware  Company, 
of  Omaha,  Nebraska,  to  whom  plaintiffs  had  given  a  sec- 
ond chattel  mortgage  on  their  stock  of  goods  on  the  2d 
day  of  July,  1888,  and  filed  for  record  on  the  3d  day  of 
July,  1888." 

The  reply  and  other  pleadings  need  not  be  noticed. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiffs  for  the  sum  of  $1,771.78,  and  judg- 
ment was  rendered  in  September  for  the  sum  of  $1,923.71. 

It  appears  from  the  evidence  that  the  stock  of  the 
plaintiffs  below  invoiced,  when  taken  possession  of  by  the 
defendant  below,  the  sum  of  $2,571.78. 

The  first  error  assigned  is  the  refusal  of  the  court  below 


J 
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to  permit  the  defendant  below  to  introduce  in  evidence 
rumors  brought  to  it  as  to  the  insolvency  of  the  plaint- 
iffs below,  and  also  as  to  what  they  had  done  and  were 
about  to  do  with  their  gqods.  These  rumors  were  prop- 
erly excluded.  The  defendant  below  had  a  right  to  show 
the  facts  as  to  what  its  debtors  bad  done  or  were  about 
to  do  with  their  goods,  but  mere  reports  as  to  their  condi- 
tion not  based  on  facta  are  not  admissible. 

Second — It  is  claimed  that  the  mortgagee  had  the  right 
to  take  possession  under  the  following  clause  in  the  mort- 
gage: ''And  we,  the  said  Nissen,  Alford  &  Co.,  do  hereby 
covenant  and  agree  to  and  with  the  said  Rector-Wil- 
helmy  Company  that  in  case  of  default  made  in  the  pay- 
ment of  the  above  mentioned  promissory  notes,  or  in  case 
of  our  attempting  to  dispose  of  or  remove  from  said  county 
of  Douglas  the  aforesaid  goods  and  chattels,  or  any  part 
thereof,  or  if  at  any  time  the  said  mortgagee  or  its  succes- 
sors should  feel  unsafeor  insecure,  then,  and  in  that  case,  it 
shall  be  lawful  for  the  said  mortgagee,  or  its  successors  or 
assigns,  by  itself  or  agent,  to  take  immediate  possession 
of  said  goods  and  chattels  wherever  found,  the  possession 
of  these  presents  being  sufficient  authority  therefor,  and 
to  sell  the  same  at  public  auction,  or  so  much  thereof  as 
shall  be  sufficient  to  pay  the  amount  due,  or  to  become 
due,  as  the  case  may  be,  with  all  reasonable  costs  pertaining 
to  the  taking,  keeping,  advertising,  and  selling  of  said 
property,  together  with  a  reasonable  sum  for  attorney's 
fees,  the  money  remaining  after  paying  said  sum,  if  any, 
to  be  paid  on  demand  to  the  party  of  the  first  part."  It 
is  claimed  that  under  this  provision  the  mortgagee  might 
take  possession  at  any  time  when  it  felt  disposed  to  do  so. 
We  think  not,  however.  The  mortgage  was  given  under 
an  agreement  that  the  mortgagors  were  to  remain  in  pos«- 
session  and  sell  goods  to  be  applied  on  the  debt.  It  is  true 
there  is  a  provision  that  if  the  mortgagee  felt  insecure  at 
any  time  it  might  take  possession,  eta  This,  however,  is 
49 
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not  aD  arbitrary  power  to  be  exercised  unless  there  has  beoi 
some  act  done  by  the  mortgagors,  or  such  act  is  about  to  be 
done  by  them,  the  effect  of  which  will  be  to  weaken  the 
security.   {Newlean  v.  Ohon^  22  Neb.,  717.) 

In  the  case  cited  it  is  said :  '* A  chattel  mortgage,  like  any 
other  contract,  is  to  be  construed  together,  and  the  object 
is  to  ascertain  with  precision  the  mutual  understanding  <.f 
the  parties.  The  whole  instrument  is  to  be  viewed  and 
compared  in  all  its  parts  so  that  every  part  of  it  may  be 
made  consistent  and  effectual  (2  Kent's  Com.,  555 ;  Pea- 
pie  V.  Oosper,  3  Neb.,  285;  Barton  v,  Fitzgerald^  15  East 
[Eng.],  541 ;  MtrriU  v.  Gore,  29  Me.,  346),  and  the  court 
in  construing  the  contract  should  give  effect  to  the  pro- 
visions which  carry  out  the  evident  intent  of  the  parties. 
Here  we  find  in  this  case  credit  was  given,  interest  provided 
for  in  favor  of  the  mortgagee,  and  an  implied  agreement 
on  his  part  that  if  the  mortgagor  did  not  impair  the  se- 
curity, he  should  be  entitled  to  retain  possession  of  the 
property  until  the  money  became  due.  This  clearly  was 
the  contract  and  the  intent  of  the  parties,  and  the  mort- 
gagee should  not  be  permitted  to  violate  it  The  words  Mf 
the  mortgagee  shall  at  any  time  feel  unsafe  or  insecure'  do 
not  mean  that  he  may  arbitrarily  and  without  cause  declare 
that  he  feels  unsafe  or  insecure.  If  this  were  so  a  moct'- 
gagee  might  inducea  mortgagor  amply  to  secure  a  debt  upon 
the  implied  promise  that  credit  for  a  certain  length  of  time 
would  be  given,  and  the  instant  after  receiving  the  mort- 
gage declare  that  he  felt  unsafe  and  insecure  and  proceed  at 
once  to  foreclose  the  mortgage.  Such  a  rule  would  place 
the  mortgagor  entirely  at  the  mercy  of  the  mortgagee,  and 
in  many,  if  not  most  cases,  deprive  tlie  mortgagor  of  the 
very  means  by  which  he  could  pay  the  debt.  To  justify 
the  mortgagee,  therefore,  in  his  action  in  declaring  that  he 
feels  unsafe  and  insecure,  where  there  is  an  implied  oontiact 
that  the  mortgagor  shall  remain  in  possession,  the  mort- 
gagor must  be  about  to  commit,  or  has  committed,  some  act 
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which  tends  to  impair  the  security;  and  unless  such  facts 
exist,  the  right  does  not  become  operative.''  What  is  said 
in  that  case  seems  applicable  to  this. 

Third — It  is  claimed  that  the  court  erred  in  giving  the 
following  instructions : 

"  1.  The  chattel  mortgage,  as  between  the  parties,  was 
valid,  but  under  the  terms  thereof  the  plaintiffs  were  enti- 
tled to  retain  possession  of  the  property  until  default  in 
the  payment  of  some  of  the  notes  secured  by  the  mortgage, 
or  until  defendant  was  justified  in  taking  possession  of  the 
same  as  defined  in  the  next  instruction. 

^'2.  To  justify  defendant  in  taking  possession  of  the 
property  before  default  in  the  payment  of  any  of  the  notes 
secured  by  the  mortgage  one  of  these  fiicts  must  have  ex- 
isted: First,  that  the  plaintiffs  were  about  to  dispose  of,  or 
remove  from  this  county,  the  mortgaged  property,  or  some 
part  thereof,  without  the  consent  of  the  defendant,  or  at- 
tempt so  to  do;  or,  second,  that  the  plaintiffs  had  done,  or 
were  about  to  do,  since  the  giving  of  the  mortgage,  some 
act  without  the  consent  of  defendant,  or  that  there  had  oc- 
curred some  change  in  the  affairs  of  plaintiffs,  which  act 
or  change,  in  the  judgment  of  a  cautious,  prudent  man, 
situated  as  was  defendant  and  in  the  same  circumstances, 
would  tend  to  impair  the  security  of  said  mortgage  and 
render  the  defendant  unsafe  in  permitting  plaintiffs  to  re- 
tain possession  of  said  property. 

**  3.  The  burden  is  on  the  defendant  to  show  one  or  the 
other  of  the  facts  named  in  the  preceding  instruction  by  a 
fair  preponderance  of  the  testimony.  If  you  should  be- 
lieve from  the  testimony  that  either  of  said  facts  existed  at 
the  time  of  the  taking  of  said  property  by  defendant,  your 
verdict  must  be  for  defendant,  notwithstanding  none  of  the 
notes  were  due  at  the  time.  In  case  you  do  not  find  either 
of  said  facts  to  have  existed  at  that  time,  then  the  defend- 
ant has  fiiiled  to  show  a  justification  for  its  act  in  taking 
the  mortgaged  goods,  and  your  verdict  should  be  for  the 
plaintiffs. 
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"4.  In  case  70a  find  for  the  plaintiffs,  the  measure  of 
plaintiffs'  damages  is  the  value  of  their  interest  in  Uie 
property  on  the  2d  of  July,  1888,  with  seven  per  cent  in- 
terest from  that  day  to  September  23,  1889.  In  arriving 
at  the  said  value  you  will  take  the  value  of  the  property 
as  it  was  on  the  said  day  before  defendant  took  possession, 
and  from  that  value  deduct  the  amount  of  defendant's  lien 
by  virtue  of  the  mortgage,  and  the  remainder  will  be  the 
value  of  plaintiffs'  interest  on  that  day. 

**  5.  In  arriving  at  the  value  of  the  property  yon  will 
disregard  the  evidence  of  what  it  sold  for  and  arrive  at  its 
value  from  the  evidence  of  the  witnesses  who  testified  in 
relation  thereto,  and  from  this  testimony  determine  its  fidr 
market  value  in  the  city  of  Omaha  on  the  day  named." 

These  instructions,  in  our  view,  state  the  law  correctly, 
and  there  was  no  error  in  giving  the  same.  A  party  in 
obtaining  a  chattel  mortgage  on  the  promise,  both  in  the 
mortgage  itself  and  verbally,  that  all  that  is  wanted  is  se- 
curity for  the  debt,  and  time  will  be  given  to  pay  the  claim, 
must  act  in  good  faith  with  the  mortgagor,  otherwise  the 
mortgage  would  be  obtained  under  false  pretenses  and  the 
mortgagee,  as  soon  as  he  had  obtained  it,  could  claim  the 
possession.  One  or  two  cases  of  that  kind  have  come  to 
our  notice  in  this  court.  The  mortgage  in  this  case  seema 
to  have  been  given  in  good  faith  and  the  mortgagors  were 
endeavoring  to  comply  with  its  terms,  when  the  mort- 
gagee before  the  debt  was  due,  took  possession  and  sold 
the  goods.  In  such  case  the  mortgagors  were  entitled 
to  the  full  value  of  the  goods,  and  the  amount  that  they 
sold  for  at  forced  sale  is  Ho  criterion  to  determine  theii 
value.  There  is  no  error  in  the  record  and  the  judg- 
ment is 

Affirmed^ 
Thb  other  judges  concur. 
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Tolerton  &  Stetson  Company  et  al.,  appeluses.  v.       »  725 

48    430 

George  W.  McLain  et  al.,  appellees,  Im-  35  735 
pleaded  with  German- American  Sayings  Bank  ^  ^^ 
OP  Le  Mars,  Iowa,  appelijlnt, 

[FiLBD  NOVBMBBB  23,  1892.} 

Oreditor'8  Bill:  Collateral  Plbdos  of  Pabtnbbship  Notss 
TO  Sbcubb  Individual  Debt:  Rights  of  Fibm  Cbsditobs 
Aqainst  Plbdobb  With  Notiob.  M.  and  H.,  doing  bosiness 
At  C.  nnder  the  name  of  M.,  sold  their  bnsineM  and  stock,  tak- 
ing the  notes  of  the  parchasera  payable  to  M.  M.  sold  one  of 
the  notes  to  a  bank  and  indorsed  the  same.  He  also  delivered 
to  the  bank  other  firm  notes  to  secure  his  private  indebtedness. 
In  a  creditor's  bill  bj  creditors  of  the  firm  to  subject  the  latter 
notes  to  payment  of  the  firm  debtSi  hM^  that  the  proof  clearly 
showed  that  the  officer  of  the  bank  taking  the  notes  as  security 
for  a  personal  debt  of  M.,  a  member  of  the  firm,  knew  that  they 
belonged  to  the  partnership  and  that  the  creditors  of  the  firm 
were  entitled  to  the  proceeds  of  such  notes. 

Appeal  from  the  district  court  for  Dawes  county. 
Heard  below  before  Kinkaid,  J. 

Ira  T.  Martin,  Barnes  &  Tyler,  and  Jenckea  &  Bane,  for 
appellant 

Alfred  Bartow,  Spargur  &  FUiher,  W.  H.  Fanning,  E. 
8.  Bicker,  and  A.  W.  Critee,  for  appellees. 

Maxwell,  Ch.  J. 

It  is  claimed  that  on  or  about  the  Ist  of  April,  1890,  one 
G.  W.  McLain  borrowed  from  the  German-American 
Savings  Bank  of  Le  Mars,  Iowa,  the  sum  of  $600.  As 
security  for  such  loan  he  pledged  and  delivered  to  the  bank 
certain  promissory  notes,  executed  by  other  persons,  which 
on  their  face  were  payable  to  him,  amounting  to  about 
f  1,000.    Afterwards,  and  during  the  month  of  June  of  the 
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same  year,  McLain  again  obtained  from  appellant  $665, 
$1,200,  and  $1,702.50,  executing  bis  several  notes  for  the 
above  mentioned  sums,  and  as  security  therefor,  and  for 
the  payment  of  some  notes  of  his  which  had  been  execated 
prior  to  that  date,  pledged  certain  promissory  notes  exe- 
cuted by  Manning  &  Gorton,  payable  to  the  order  of  said 
O.  W.  McLain,  at  the  Bank  of  Crawford,  at  Crawford, 
Neb.  At  the  same  time  he  sold  one  of  the  Manning  & 
Gorton  notes  to  the  bank  outright  All  of  the  above  se- 
curity notes  were  duly  indorsed  by  him  and  delivered  to 
the  appellant  herein.  When  the  notes  became  due,  on  or 
about  October,  1890,  the  ap|)ellant  forwarded  the  same  by 
way  of  the  Wells,  Fargo  &  Co.'s  Express  to  the  Bank  of 
Crawford  for  collection.  Thereupon  the  appellees,  The 
Tolerton  &  Stetson  Company  and  others,  commenced  actions 
in  the  several  courts  of  Dawes  county  against  G.  W.  Mc- 
Lain, at  the  same  time  suing  out  writs  of  attachment  and 
causing  the  Wells,  Fargo  &  Co.'s  Express  to  be  served 
with  notices  of  garnishment.  Such  proceedings  were  had 
in  the  several  cases  that  judgments  were  obtained  against 
G.  W.  McLain,  and  the  answer  of  the  garnishee  was 
taken. 

On  or  about  the  1st  day  of  November,  1890,  all  of  tiie 
appellees  joined  in  a  suit  in  the  nature  of  a  creditor's  bill 
against  G.  W.  McLain,  Henry  Henrichs,  The  Wells,  Fai^ 
&  Co.'s  Express,  The  German-American  Savings  Bank  of 
Le  Mars,  Iowa,  appellant  herein,  and  T.  E.  Bradway,  and 
filed  their  petition  in  the  district  court  of  Dawes  county, 
alleging,  in  substance,  that  G.  W.  Mcl^in  and  Henry  Hen 
richs  prior  to  that  time  had  been  doing  business  at  Craw- 
ford, Nebraska,  as  copartners;  that  the  several  judgments 
which  the  plaintiffs  had  obtained  as  above  stated  were 
against  the  said  firm  of  G.  W.  McLain  and  Henry  Hen- 
richs; that  the  said  firm  was  insolvent  and  that  executions 
on  said  judgments  had  been  returned  unsatisfied ;  that  the 
notes  pledged  by  the  said  G.  W.  McLain  as  collateral  ae- 
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curity  to  the   appellant^  The  German-American  Savings 
Bank,  were  the  property  of  the  said  firm  of  G.  W.  Mo- 
Lain  and  Henry  Henrichs;  that  the  same  were  taken  by  the 
bank  without  authority  and  in  fraud  of  the  rights  of  such 
firm  and  of  the  plaintiffs,  with  full  knowledge  of  said  facts 
on  the  part  of  the  bank;  that  the  same  were  subject  to  the 
attachment  liens  of  the  plaintiffs  and  the  lien  of  the  bank 
was  subsequent  and  inferior  thereto;  that  the  same  ought 
to  be  applied  to  the  satisfaction  of  their  said  judgmeuts, 
which  petition  concluded  with  the  proper  prayer  for  such 
relief.     The  German-American  Savings  Bank  thereupon 
filed  its  answer  to  the  said  petition,  denying  the  material 
■all^tions  thereof;  allying  that  it  took  the  notes  in  ques- 
tion as  collateral  security  for  the  money  borrowed  by  G. 
W.  McLain  without  any  knowledge  or  information  that 
any  one  else  had  any  interest  in  them  whatsoever ;  that  it 
purchased  one  of  the  notes  in  question  and  paid  for  the 
same  the  sum  of  $2,000  outright,  and  concluding  with  a 
prayer  that  the  proceeds  of  the  notes  be  held  subject  first 
to  their  lien  and  applied  to  the  payment  thereof;  that  they 
recover  their  costs  and  for  general  equitable  relief.     No 
answer  was  filed  by  G.  W.  McLain,  but  Henry  Henrichs 
filed  an  answer  in  which  he  alleges  that  the  notes  in  ques- 
tion were  the  property  of  such  firm;  that  they  had  been 
pledged  without  his  knowledge  or  consent;  that  they  ought 
to  be  applied  to  the  satisfaction  of  the  judgments  to  the  ex- 
clusion of  the  rights  of  the  appellant,  and  that  he  ought 
Co  have  the  balance  of  the  proceeds  of  the  notes  for  him- 
self.    Upon  these  issues  the  case  was  tried  to  the  court  and 
a  decree  rendered  as  follows: 

''Said  cause  coming  on  to  a  hearing  upon  the  petitions 
.  of  the  plaintiffs,  the  answers  of  the  defendants,  The  Grer- 
man-American  Savings  Bank  of  Le  Mars  and  Henry 
Henrichs,  and  the  reply  of  the  defendant  The  German- 
American  Savings  Bank  of  Le  Mars,  Iowa,  and  the  evi- 
dence adduced  and  taken  in  open  court  upon  the  hearing 
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bj  and  in  behalf  of  the  respective  parties,  and  the  court 
being  fully  advised  in  the  premiseSi  now  here  finds  that 
all  the  facts  stated  in  the  said  petitions  of  the  plaintifib  are 
true,  and  that  they  are  entitled  to  tiie  relief  prayed  in  their 
said  petitions;  and  that  the  facts  stated  in  the  answer  of  the 
defendant  Henry  Henrichs  are  true,  and  that  he  is  entitled 
to  the  relief  prayed  in  his  said  answer;  and  that  the  court 
finds  that  the  defendant  The  Grerman-American  Savings 
Bank  of  Le  Mars,  Iowa,  has  a  first  lien  upon  the  notes 
and  securities  and  the  proceeds  thereof,  described  in  the 
pleadings  herein,  for  the  sum  of  $2|800,  with  eight  per 
cent  interest  per  annum  thereon  from  the  10th  of  October^ 
A.  D.  1890,  and  is  entitled  to  be  first  paid  this  aforesaid 
sum  and  interest  due  out  of  such  proceeds;  that  the  said 
plaintiffs  are  entitled  to  specific  liens  upon  rest  and  residue 
of  such  notes  and  proceeds  for  the  amount  of  their  said 
several  judgments  and  claims,  with  interest  thereon  from 
the  date  of  such  judgments,  as  therein  provided,  in  the 
order  of  priority  alleged  and  set  forth  in  said  petitions; 
that  the  plaintiff  The  First  National  Bank  of  Chicago, 
Illinois,  had  a  specific  lien  upon  such  proceeds,  by  virtue 
of  its  attachment  and  garnishment,  but  which  said  action 
is  still  pending  and  undetermined;  that  after  the  payment 
of  the  aforesaid  several  sums  of  money  out  of  the  proceeds 
of  such  notes,  the  rest  and  residue  of  such  proceeds,  if  any 
such  there  be,  shall  be  divided  between  the  defendant 
Henry  Henrichs  and  the  defendant  Greo.  W.  McLain,  or 
his  representatives  or  assigns,  in  the  proportion  of  f^  to 
^,  which  said  last  named  fractional  proportion  of  such 
last  named  residue  so  belonging  to  the  said  George  W. 
McLain,  or  his  assigns,  is  hereby  adjudged  to  be  paid  to 
the  defendant  The  German-American  Savings  Bank  of 
Le  Mars,  as  its  interest  may  appear.  It  is,  therefore^ 
now  here  ordered,  adjudged,  and  decreed  by  the  court  that 
James  C.  Dahlman,  the  receiver  heretofore  appointed 
herein,  shall  first  pay  the  costs  of  this  suit,  taxed  at  | ^ 
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out  of  the  proceeds  of  such  said  notes;  that  he  next  pay 
ont  of  sach  proceeds  the  said  sum  of  $2,800,  with  eight 
per  cent  interest  thereon  from  the  10th  day  of  October,  to 
the  defendant  The  Grerman-Araerican  Savings  Bank  of  Le 
Mars ;  that  he  next  pay  out  of  such  proceeds  to  the  plaint- 
iff The  Tolerton-Stetson  Company  the  sum  of  $710.81  ^ 
their  jadgment,  together  with  the  sum  of  $33.58,  their 
costs  expended  in  obtaining  the  same,  together  with  inter- 
est on  the  sum  of  $354.31  thereof  at  the  rate  of  seven  per 
cent  per  annum  from  the  30th  day  of  January,  1891, 
and  on  $365.30  thereof  at  the  rate  of  ten  per  cent  per  an- 
num from  said  30th  day  of  January,  1891;  that  the  said 
receiver  do  forthwith,  outof  the  proceeds  of  said  notes,  pay 
over  to  the  plaintiff  James  H.  Walker  the  sum  of  $648.46, 
his  judgment,  and  further  sum  of  $18.65,  his  costs 
therein  expended,  together  with  interest  thereon  at  the  rate 

of per  cent  from  the  1st  day  of  December,  1890 ;  that 

the  said  receiver  do  forthwith,  out  of  the  proceeds  of  such 
notes,  pay  over  to  the  J.  T.  Robinson  Notion  Company, 
the  sum  of  $110.25,  its  judgment,  and  the  sum  of  $14.65, 
its  costs  therein  expende<l,  together  with  seven  per  cent  in- 
terest thereon  from  the  22d  day  of  November,  1890;  that 
the  said  receiver  do  retain  in  his  hands,  until  the  further 
order  of  the  court,  sufficient  of  such  proceeds  to  pay  the 
sum  of  $652.46  claimed  by  the  plaintiff  The  First  National 
Bank  of  Chicago,  together  with  seven  per  cent  interest 
thereon,  from  the  22d  day  of  June,  1890,  $50  probable 
costs ;  that  the  said  receiver  do  forthwith  pay  over  to  the 
plaintiffs  Finch,  Van  Slick  &  Co.,  out  of  such  proceeds, 
the  sum  of  $509.21,  their  judgment,  together  with  their 
costs  therein  expended  taxed  at  $22.83,  with  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum  from  the  30th  day 
of  January,  1891;  that  the  said  receiver  do  forthwith  pay 
over  to  the  plaintiff  John  T.  Pirie,  out  of  such  proceeds, 
the  sum  of  $1,124.16,  the  total  amount  of  his  two  judg- 
ments, and  the  further  sum  of  $30,  his  costs  therein  ex- 
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pended,  together  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  from  the  4th  day  of  November,  1890, 
on  $500,  and  eight  per  cent  per  annum  from  the  11th  day 
of  November,  1690,  on  $500,  and  seven  per  cent  inter- 
est from  the  11th  daj  of  November,  1890,  on  $124.16; 
that  the  said  receiver  do  forthwith  pay  over  to  the 
plaintiffs  C.  M.  Henderson  &  Co.,  out  of  such  proceeds, 
the  sum  of  $176,  their  judgment,  together  with  the 
sum  of  $  ,  their  costs  therein  expended,  with  into:est 
thereon  from  the  30th  day  of  Octoberi  1890 ;  that  the  said 
receiver  do  forthwith  pay  over  to  the  plaintiflb  C.  Cotzian 
&  Co.,  out  of  such  proceeds,  the  sum  of  $254.74,  their 
judgment,  together  with  $14.20,  their  costs  expended 
therein,  with  seven  per  cent  interest  thereon,  from  the  8th 
day  of  November,  1890;  that  the  said  receiver  do  forth- 
with pay  over  to  the  plaintiffs  Sweet,  Dempster  &  Co.,  out 
of  such  proceeds,  the  sum  of  $454.60,  their  judgment,  and 
the  further  sum  of  $31.40,  their  costs  therein  expended, 
with  seven  per  cent  interest  thereon  from  the  9th  day  of 
November,  1890;  that  the  said  receiver  do  forthwith  pay 
over  to  said  plaintiffs  Sprague,  Warner  &  Co.,  out  of  sudi 
proceeds,  the  sum  of  $29 1.31,  their  j  udgmen t,  together  with 
the  further  sum  of  $1 1.80,  their  costs  therein  expended,  with 
seven  per  cent  interest  thereon  from  the  Ist  day  of  Decem- 
ber, 1890 ;  that  the  said  receiver  do  forthwith  pay  over  to 
the  plaintiff  Leroy  Hall  the  sum  of  $1,206.90,  his  judg- 
ment, together  with  the  costs  thereof  taxed  at  $27.78,  with 
interest  on  $687.25  thereof  at  the  rate  of  seven  per  cent  p«r 
annum  from  January  30,  1891,  and  on  $519.65  thereof  at 
the  rate  of  ten  per  cent  per  annum  from  January  30, 1891 ; 
that  the  said  receiver  do  forthwith  pay  over  to  the  Loak 
Glove  Manufacturing  Company,  one  of  the  creditors  of  the 
firm  of  G.  W.  McLain,  the  sum  of  $73.25,  with  seven  per 
cent  interest  thereon  from  December  20, 1890;  that  if,  after 
making  the  payment  of  the  said  several  sums  ont  of  sndi 
proceeds,  there  shall  remain  any  residue  jbhereof,  the  said 


Vol.  35]       SEPTEMBER  TERM,  1892.  731 


Tolerton  y.  ICcLaln. 


receiver  shall  forthwith  paj  out  said  residue  as  follows:  ^^ 
thereof  to  the  defendant  Henry  Henrichs,  and  ^|  thereof  to 
the  defendant  The  Grerman- American  Savings  Bank  of  Le 
Mars;  and  it  is  further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  said  receiver  do  forthwith  proceed  to  col- 
lect, by  process  of  law  or  otherwise,  all  of  the  promissory 
notes  and  securities  mentioned  in  the  pleadings  herein  as 
belonging  to  the  firm  of  G.  W.  McLain,  and  to  dispose  of  the 
proceeds  thereof  in  the  order  as  above  decreed,  and  that  if 
any  of  said  notes  or  any  judgment  recovered  thereof  shall 
prove  to  be  uncollectible,  said  receiver  is  hereby  ordered 
and  directed  to  forthwith  advertise  and  sell  the  same,  after 
giving  such  notice  of  such  sale  as  shall  be  required  by  law, 
and  the  proceeds  of  such  sale  shall  be  applied  as  hereinbe- 
fore specified." 

The  principal  question  in  the  case  is  the  good  faith  of 
the  Grerman- American  Savings  Bank,  of  Le  Mars,  Iowa, 
in  taking  the  notes  in  question. 

Mr.  Meyer,  the  president  of  the  bank,  testified  as  fol- 
lows: 

Q.  Now,  what  was  said,  the  exact  agreement  between 
you  and  Greorge  W.  McLain,  at  the  time  that  he  deposited 
these  notes  as  collateral  in  relation  to  your  holding  them 
for  that  purpose? 

A.  When  we  made  the  loan  Mr.  McLain  offered  these 
notes  as  collateral  security  for  all  the  notes  he  was  owing 
at  the  time. 

Q.  And  what  was  the  consideration  which  you  have 
made  to  the  bank  to  advance  this  additional  money  for 
McLain  and  take  these  collateral  notes? 

A.  T)ie  consideration  was,  that  if  McLain  would  leave 
these  notes  as  collateral  security  for  all  of  his  indebtedness 
to  the  bank  we  would  make  these  additional  advances. 

Q.  Yes,  the  advances  that  were  made  in  May  and  June? 

A.  In  June. 


1 
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Fisher  :  Ask  him  what  advances. 
A.  Those  advances  made  in  June. 
Q.  When  was  the  paper  lefi  at  yonr  bank  bj  Mr.  Mo* 
Lain? 

A.  The  28th  day  of  June. 

Q.  To  whom  was  this  payable? 

Q.  What,  if  any,  notice  or  knowledge  did  you  have  of 
any  claim  or  interest  of  any  other  person  in  this  paper^ 
other  than  Gkorge  W.  McLain? 

A.  Had  no  notice  whatever  that  any  other  party  had 
the  least  claim  to  this  paper. 

On  cross-examination  he  testified: 

Q.  You  think  that  he,  McLain,  told  yon  they  were 
given  for  the  purchase  price  of  the  stock  of  goods  at  Craw- 
ford? 

A.  Yes,  sir;  I  think  he  told  me  that. 

Q.  Did  he  tell  you  any  of  the  circumstances  as  to  the 
sale? 

A.  He  told  me  how  much  money  was  paid  and  how 
many  notes  he  had. 

Q.  What  induced  him  to  sell? 

A.  No,  we  didn't  enter  into  further  conversation,  I  don't 
think;  don't  remember  anything  about  it. 

Q.  And  you  knew  that  they  were  a  portion  of  (he  pro- 
ceeds of  the  stock  of  goods  at  Crawford? 

A.  Yes,  sir. 

Q.  Now  I  will  ask  you  to  state,  Mr.  Meyer,  if  you  didn't 
know  that  this  store,  this  general  merchandise  stock  at 
Crawford,  was  the  only  business  which  6.  W.  McLain  had 
at  that  place  ? 

Witness:  This  what? 

Q.  This  stock  of  goods. 

Witness :  Oh  !  the  stock  of  goods  at  Crawford  ? 

Q.  Stock  of  goods  at  Crawford.  You  knew  that  was 
all  the  business  he  had  at  that  place? 
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A.  That  and  bis  cold  storage  business  there, 
Q.  I  will  ask  you  to  state^  Mr.  Meyer^  if  you  were  pres- 
ent at  a  conversation  in  your  banking  establishment  at  Le 
Mars,  Iowa,  between  George  W.  McLain  and  Mr.  Hen- 
richs,  relative  to  this  cold  storage  business  and  the  incor- 
poration of  their  business  ? 

41  ♦  ♦  41  4i  «  » 

A.  Yes,  sir. 

Q.  You  may  state  what  that  conversation  was? 

♦  ♦  9|(  ♦  ♦  ♦  * 

A.  In  the  month  of  April,  1890. 

Q.  What  time  in  the  month  of  April?  Any  time  to 
which  you  refer  by  saying  that  you  were  present? 

A.  Yes,  I  was  present  at  a  conversation  at  that  time. 
41  *  *  ]^  «  4(  * 

A.  Why,  we  had  a  general  talk  about  matters  and  things 
about  their  business,  about  the  cold  storage  business,  and 
what  it  would  result  in,  and  what  tliey  would  make  on  a 
dozen  eggs  by  carrying  them  from  spring  until  fall,  and 
about  their  incorporating  and  making  a  kind  of  incorpora- 
tion. 

Q.  This  conversation  was  engaged  in  by  McLain,  Hen- 
richs  and  yourself,  was  it  ? 

A.  Yes,  sir. 

Q.  At  that  time  was  there,  or  did  they  not  rather  agree 
as  to  the  advisability  of  mortgaging  their  stock  at  Craw- 
ford, their  stock  of  merchandise,  and  getting  some  money 
from  you  to  put  into  their  cold  storage  business? 

«  *  4t  *  «  41  » 

A.  They  talked  about  borrowing  some  money. 

Q.   What  security  were  they  going  to  offer? 

A.  Well,  now,  I  don't  recollect  just  what  security  they 
were  going  to  offer. 

Q.  I  will  ask  you  to  state  if  they  did  not  discuss  the 
advisability  of  their  still  continuing  in  the  general  mer- 
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chandise  business  at  Crawfoid|  as  well  as  their  cold  stor- 
age business? 

♦  ♦  ♦  ♦  ♦  ♦  » 

A.  I  think  they  did. 

Q.  Was  it  not  suggested  in  this  conversation  that  they 
would  incorporate  the  cold  storage  business  and  would  de- 
posit their  stock  in  the  cold*  storage  corporation  with  you 
as  collateral  as  advanced  by  you,  the  money  to  be  used  in 
the  cold  storage  business,  as  well  as  continuing  in  the  gen- 
eral merchandise  business? 
m  m  m  m  m  *  m 

A.  Yes,  sir ;  so  far  as  the  mercantile  business  was  con- 
cerned, I  think  there  was  some  talk  of  that  kind. 

Q.  Was  there  not  some  talk  at  that  time  of  incorporat- 
ing their  cold  storage  business,  and  their  general  merchan- 
dise business,  under  the  corporate  name  of  the  United 
States  Merchandise  Company,  and  borrowing  some  money 
from  you,  pledging  to  you  all  their  issues  of  stock  or  stock 
certificates  in  this  corporation. 

A.  Why,  there  was  some  talk  of  that  kind. 

Q.  Now,  you  say  their  business ;  whose  business  do  you 
mean  by  their  budiuess? 

A.  That  is  something  that  Mr.  McLain  and  Mr.  Hen- 
richs  were  talking  about  their  going  to  do  in  the  future, 
and  there  was  some  talk  about  their  incorporating  a  mer- 
chandise business  and  issuing  stock,  and  they  talked  more 
about  it,  and  wanted  to  know  something  about  what  chance 
there  would  be  in  getting  a  little  money  on  this  stock  and 
leave  it  in  the  bank,  providing  they  incorporated;  providing 
they  changed  their  business  to  an  incorporation. 

Q.  Whose  business  were  they  going  to  change? 

A.  That's  something  I  don't  know  anything  about 

Q.  The  other  stock  that  they  were  going  to  change^ 
whose  stock  do  you  mean  by  that? 
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A.  I  did  not  understand  that  thej  were  going  to  incor- 
porate their  stock  of  goods. 

Q.  You  say  that  that  stock  of  goods  that  they  talked 
some  of  organizing? 

A.  And  their  cold  storage  business  I  am  talking  about. 

Q.  And  their  cold  storage  stock  of  goods? 

A.  I  don't  know  anything  about  that. 

Q.  What  stock  of  goods  do  you  refer  to  when  you  state 
that  they  intended  to  change  their  business  and  incorporate 
their  stock  of  goods  with  the  cold  storage  business? 

A.  Well,  I  didn't  intend  to  say  that  they  were  going  to 
change  their  stock  of  goods  into  a  cold  storage  business, 
I  do  not  think  I  said  so. 

From  other  portions  of  his  testimony  it  clearly  appears 
that  he  knew  Henrichs  was  a  partner  with  McLain  in  the 
business  at  Crawford,  although  the  business  was  conducted 
in  the  name  of  McLain,  He  also  knew  that  they  had  sold 
out  their  business  to  Manning  &  Gorton^  and  that  the 
notes  he  received  to  secure  the  personal  debts  of  McLain 
were  in  fact  partnership  property  of  McLain  and  Henrichs. 
This  being  the  case  he  is  not  an  innocent  holder  and  the 
rights  of  the  firm  creditors  were  superior  to  his.  It  is 
unnecessary  to  consider  the  other  questions  in  the  case  as 
this  is  decisive  of  the  rights  of  the  parties.  The  judgment 
appears  to  be  based  upon  the  testimony  and  is  right  and  is 

Affibmbii» 
The  other  judges  concur* 
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M  610  Levi  Clay  v.  H.  A^  Greenwood  et  au 

[FiLBD  NOYEMBBB  83,  1892.] 

1.  Chattel  Mortgages:  Pabtnbbship  Pbopbrtt:  Bight  or 
One  Pabtkbr  to  Mobtqaob  fob  Pubchasb  Monet.  B. 
and  C.  parchased  a  atallioD  for  $625,  giTinz  their  notes  therefor, 
signed  by  two  saretiea,  and  dae  in  eighteen  and  thirty  moDthii 
After  some  delay  theflrst  note  waa  paid  by  C,  as  was  claimedf 
largely  from  money  derired  from  the  hone.  The  snretiei  io' 
sisted  on  the  payment  of  both  notes  and  the  testimony  sbowi 
that  B.,  in  his  own  name,  with  the  assent  of  C,  mortgaged  the 
horse  to  G.,  to  obtain  money  to  pay  the  second  note  and  the 
money  was  so  applied.  Held,  That  G.  had  a  lien  upon  the  hone 
for  the  amount  of  said  loan  and  interest 

"2.  Review :  Objections  to  thb  Fobh  of  the  PLBiiDiNos  most 
be  made  in  the  trial  coart  to  be  arailable  in  the  supreme  oonri 

.   Error  to  the  district  oourt  for  Gage  county.    Tried 
below  before  Appelget,  J. 

Hugh  J.  Dobbs,  for  plaintiff  in  error : 

A  mortgage  of  personal  property  by  one  partner  ia  hit 
individual  name  passes  no  title.  (Parsons^  Partnership,  sec. 
95;  Clark  v.  Houghton^  12  Gray  [Mass.],  38;  BuUerfiM 
V.  Hemsely,  Id.,  226;  Oumminga  v.  Pariah,  39  Miss.,  412; 
Locktooodv.  Beckwiih,6  Mich.,  168 ;  Chapman  v.  Z?cwr«M?, 
32  Vt,  616;  Oatea  v.  Watson,  54  Mo ,  585.) 

Winter  &  Kauffman,  and  A.  D.  MeCandJle99j  eontra: 

The  mortgage  was  given  to  secure  a  partnership  debt, 
and  is  valid,  though  executed  by  one  partner  only.  {Oer- 
non  V.  Hoytf  90  N.  Y.,  631 ;  Oetchell  v.  Foster,  106  Mass., 
42;  Winship  v.  Bank,  5  Pet.  [U.  S.],  529-532;  TkdUnv. 
Hann,  27  Kan.,  778 ;  U.  8,  Bank  v,  Binney,  5  Mason  [U. 
8.],  176;  Nationai  Bank  v.  Ingraham,  58  Barb.  [N.  Y.], 
290.) 


Vol.  33]       SEPTEMBER  TERM,  1892.  737 


Clay  ▼.  Oreenirood. 


Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  brought  by  Greenwood 
against  Clay  and  Blake  to  recover  possession  of  a  stallion. 
The  testimony  tends  to  show  the  following  facts: 

On  the  26th  day  of  March,  1889,  Levi  Clay  and  M.  C. 
Ciake  parchased  in  partnership  a  three-year  old  stallion  of 
E.  L.  Williams,  at  Axtell,  Kansas,  for  ^626,  for  wjiich 
they  gave  two  promissory  notes,  due  respectively  in  eight- 
een and  thirty  months.  The  notes  were  signed  by  Levi 
Clay  and  M.  C.  Blake  as  principals  and  Ed.  Oates  and 
Peter  Weir  as  sureties.  To  indemnify  the  sureties  Clay 
gave  them  a  chattel  mortgage  on  some  mules.  Afterwards 
Blake  and  Clay  gave  a  chattel  mortgage  to  Wilson  as  ad- 
ditional security  for  the  two  original  purchase  notes. 
The  horse  was  taken  to  Barneston,  Nebraska,  and  kept 
in  Clay's  barn  and  bred  to  mares  in  regular  course 
of  business,  during  the  season  of  1889  and  1890.  Clay 
managed  the  horse,  collecting  service  money.  In  the 
fall  of  1890  feed  was  scarce  and  Clay  turned  the  horse 
over  to  Blake,  who  wintered  him.  Sometime  after  Clay 
gave  a  chattel  mortgage  to  the  sureties  Oates  and  Weir, 
he  gave  another  first  mortgage  on  the  same  mules  to  Green- 
wood, and  afterward,  in  conjunction  with  Greenwood, 
ahipped  the  mules  to  Chicago  and  sold  them;  all  without 
the  knowledge  and  consent  of  Oates  and  Weir,  who  held 
the  first  mortgage.  This  alarmed  them  and  they  threat- 
ened to  prosecute  Clay  for  disposing  of  mortgaged  chattels, 
and  they  insisted  that  the  notes  be  paid  at  once  and  release 
them  from  liability  tliereon,  although  one  note  was  not  due 
until  September  26, 1891.  Clay  turned  over  to  these  sure- 
ties money  derived  from  the  sale  of  the  mules,  nearly  enough 
to  pay  the  first  note,  and  they  so  applied  it,  but  required  that 
the  other  note  be  paid  also.  Blake  and  Clay  agreed  that 
the  money  should  be  raised  by  mortgaging  the  horse,  and 
pay  off  the  notes  and  mortgage  to  Wilson,  and  release  the 
60 
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sureties.  In  pursuance  of  this  agreement,  and  for  the  par- 
pose  of  relieving  Clay  from  his  entanglement  with  the  sore- 
ties,  Blake  went  to  Greenwood  and  borrowed  $324  and 
gave  him  a  chattel  mortgage  on  the  horse,  signed  bj  him- 
self only,  but  represented  to  Greenwood  that  the  money 
was  to  be  used  in  paying  off  the  notes  and  mortgage  then 
on  the  horse,  and  it  was  so  applied.  About  the  Ist  of 
April,  1891,  in  default  of  payment,  Greenwood  commeaoed 
foreclosure  proceedings;  took  nominal  possession  of  the 
horse  and  advertised  him  for  sale  on  foreclosure,  but  agreed 
to  leave  the  horse  in  the  possession  of  Blake  and  Clay  dur- 
ing the  time  of  advertising,  and  arranged  with  Blake  to  hire 
some  one  to  keep  him  during  that  time,  and  $25  out  of  the 
money  realised  on  the  sale  was  to  be  paid  for  such  keeping. 
Blake  told  Clay  that  if  he  would  keep  him  he  could  have 
the  $25,  and  under  this  arrangement  Clay  took  possession 
of  the  horse  and  when  the  day  of  sale  arrived  refused  to 
give  him  up.  Greenwood  thereupon  commenced  this  suit 
in  justice  court  and  by  the  justice  it  was  certified  to  the 
district  court,  and  there  tried  to  the  court  without  a  juiy. 
The  court  found  for  the  plaintiff  Greenwood  and  rendered 
judgment  in  his  favor. 

The  principal  contention  on  behalf  of  the  plaintiff  in 
error  is,  that  the  mortgage  being  signed  by  but  one  partner, 
does  not  pass  the  legal  title,  and  therefore  that  Greenwood 
cannot  recover.  There  is  testimony  in  the  record  tending 
to  show  that  the  money  was  borrowed  for  the  firm,  and 
that  the  plaintiff  in  error  assented  to  the  execution  of  the 
mortgage;  but  however  this  may  be,  there  is  no  doubt 
that  Greenwood  furnished  the  money  to  pay  the  second  of 
the  partnership  notes  and  has  a  claim  upon  the  property 
for  that  amount,  for  which  with  interest  he  is  entitled  to  a 
lien  on  the  property.  It  is  impossible  in  this  action  to 
adjust  the  accounts  between  Clay  and  Blake,  as  a  consider- 
able part  of  the  proof  was  directed  to  that  purpose. 

Some  objection  is  made  to  the  form  of  the  pleadings,  but 
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it  should  have  been  urged  in  the  court  below  to  be  avail- 
able in  this  oourt.  There  is  no  error  in  the  record  and  the 
judgment  is 

Affirmed. 


The  other  judges  concur. 


%  :  :  Dksteuotiok  of  Rbcobdb  by  Fibb.     Where  a 

deed  properly  executed  and  acknowledged  is  filed  and  recorded 
in  the  proper  offloe,  it  is  thenceforth  notice  to  all  the  world,  eyen 
though  the  record  book  containing  it  may  be  totally  destroyed 
by  fire. 

a  Beal  Estate:  Lifb  Estatk  of. Husband  bt  Cubtbst  May 
BB  OoNVEYBD,  OB  SoLD  ON  EXECUTION.  The  life  estate  of  a 
hosband  as  tenant  by  the  cartesy  is  subject  to  seizure  and  sale 
on  execution  against  him.  A  tenant  by  the  curtesy  may  like- 
wise convey  his  title  by  deed  or  mortgage. 

4  :  Dbscbnt.     Held,  That  on  the  death  of  Mrs.  L.  A.  M.,  in 

1880,  all  the  real  estate  of  which  she  died  seized  descended, 
subject  to  W.  H.  M.'s  right  to  an  estate  by  cartesy  therein,  to 
their  daughter  L.  M. 


Erastus  a.  Deming,  appellee,  y.  William  H.  Mileb 

ET  AL.J  APPELLANTS.  |_50    ei9 

[FlLKD  NOVEMBXB  23, 1882.] 

L  Begistration :  Filing  Deed  Opebates  as  CoNSTBUonvB  No- 
tice: Gbantee  Unaffected  by  Neglect  of  Offices  to 
Reoobd.  Where  a  party  files  a  deed  properly  executed  and  ac- 
knowledged for  record  with  the  proper  officer,  he  is  not  bound 
to  see  that  the  officer  performs  his  duty  by  actually  recording 
it,  nor  is  he  responsible  to  other  parties  for  the  officer's  neglect 
of  his  duty.  The  proper  filing  of  such  deed  for  record  operates 
as  constructiTe  notice  to  all  subsequent  purchasers  and  mort- 
gagees, although  the  officer  may  fail  to  comply  with  the  require- 
ments of  the  statute  with  respect  to  the  recording  of  the  Instru- 
ment. 
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Appeal  from  the  district  court  for  Frontier  county. 
Heard  below  before  Cochran,  J. 

/•  X.  WfUUf  and  A.  8.  Sands,  for  appellanta. 

B.  if.  Suavely y  contra. 

NORVAL,   J. 

This  action  was  brought  in  the  court  below  by  appellee 
against  William  H.  Miles  and  Nellie  £.  Miles,  to  foreclode 
a  mortgage  executed  by  them  upon  the  west  half  of  the 
southeast  quarter  and  the  east  half  of  the  southwest  quar- 
ter of  section  1,  town  7  north,  of  range  28  west  of  the 
sixth  principal  meridian.  The  district  court  permitted 
Laura  Miles,  the  minor  child  of  the  said  William  H.  Miles 
by  a  former  wife  to  intervene  in  the  action.  A  guardian 
ad  lUem  was  appointed  for  the  minor,  who  filed  an  answer 
setting  up  therein  that  at  the  time  of  the  execution  of  the 
mortgage,  the  said  Laura  Miles  was  the  sole  owner  in  fee- 
simple  of  the  land  in  controversy,  having  a(*quired  title 
thereto  by  inheritance  from  her  mother;  that  said  mort- 
gage conveyed  no  interest  in  the  lands  therein  described, 
and  is  a  cloud  upon  her  title  to  said  premises.  The  answer 
closes  with  prayer  that  the  mortgage  be  canceled  and  that 
the  title  to  the  real  estate  be  quieted  in  said  minor.  A  re- 
ply was  filed  by  the  plaintifi:  Upon  the  trial  the  oonrt 
found  that  at  the  time  of  the  ei^ecution  of  the  mortgage, 
said  William  H.  Miles  was  the  owner  in  fee-simple  of  said 
real  estate;  that  the  mortgage  was  valid  and  binding,  and 
a  decree  of  foreclosure  and  sale  was  entered  for  $628.09. 
For  and  on  behalf  of  the  said  minor  this  appeal  is  prose- 
cuted. 

The  record  before  us  shows  that  on  the  11th  day  of  Jan- 
uary, 1879,  the  defendant  William  H.  Miles  was  the 
owner  in  fee-simple  of  the  real  estate  covered  by  the  mort- 
gage; and  on  said  day,  by  deed  of  general  warranty,  he 
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oonveyed  the  same  to  one  Laura  C.  Murphy,  which  deed 
appellant  contends  was  duly  recorded  on  the  4th  day  of 
March,  1879;  that  on  the  13th  day  of  said  month  the 
aaid  William  H.  Miles  was  married  to  said  Laara  C.  Mur- 
phy; that  on  the  22d  day  of  January ,  1880,  the  appellant 
Laura  Miles  was  born  as  the  lawful  issue  of  said  marriage, 
and  that  on  the  27th  day  of  the  same  month  said  Laura  C. 
died  intestate,  leaving  siirviving  her,  as  her  sole  and  only 
heir,  the  said  minor.  Subsequently,  the  said  William  H. 
Miles  was  married  to  one  Nellie  E.  Murphy,  and  they,  on 
the  16th  day  of  August,  1883,  executed,  acknowledged,  and 
delivered  the  mortgage  in  suit  to  secure  a  loan  of  |500, 
which  mortgage  was  recorded  on  the  18th  day  of  Septem- 
ber, 1883,  in  the  mortgage  records  of  Frontier  county. 

Appellant  contends  that  the  said  deed  of  January  11, 
1879,  from  Miles  to  Murphy,  was  duly  filed  and  recorded 
on  the  4th  day  of  March,  1879,  in  the  office  of  the  county 
clerk  of  the  county  where  the  lands  therein  described  arc 
situated.  It  is  undisputed  that  in  the  early  part  of  the 
year  1883  the  court  house  and  records  of  Frontier  county 
were  entirely  destroyed  by  fire.  Subsequently,  but  prior  to 
the  making  and  recoixling  of  the  mortgage  for  the  foreclos- 
ure of  which  this  action  was  instituted,  the  records  with  ref- 
erence to  the  lands  covered  by  said  mortgage  were  so  re- 
stored as  to  show  that  the  title  to  the  lands  stood  in  the  name 
of  William  H.  Miles.  The  said  deed  from  Miles  to  Laura 
C.  Murphy  at  that  time  did  not  appear  of  record,  and  ap- 
pellee insists  it  was  not  established  that  it  was  ever  on 
record  prior  to  the  making  of  the  mortgage.  Upon  the  trial 
the  original  deed  was  produced  and  put  in  evidence  with 
the  indorsements  thereon.  Upon  the  back  of  the  instru- 
ment is  to  be  found  the  following  certificate : 

''Filed  for  record  this  4th  day  of  March,  A.  D.  1879, 
eleven  o'clock  A.  M.,  and  entered  in  numerical  index  of 
deeds.    Recorded  this  4th  day  of  March,  1879. 

"A.  L.  Morgan, 
''County  Clerk:' 
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It  was  also  proven  by  Mr.  Morgan,  who  was  the  ooontj 
clerk  of  Frontier  county  in  1879,  that  the  above  certificate 
is  in  his  handwriting  and  was  made  while  he  was  such 
clerk.  Mr.  Morgan  further  testified,  in  answer  to  the  ques- 
tion, ''You  may  state  whether  you  received  that  deed  for 
record  at  the  time  stated,  and  whether  you  spread  it  at 
large  upon  the  records  of  the  county?''  that  ''It  was  un- 
doubtedly received  then  according  to  the  indorsement  as 
filed,  but  I  see  there  is  no  page  mentioned  or  the  number  of 
the  deed  record,  and  I  cannot  say  positively  whether  it  was 
recorded  or  not  I  was  just  commencing  with  the  busi- 
ness and  not  very  well  acquainted  with  it  at  the  time.  It 
was  not  customary  to  place  'recorded  this  day,'  etc.,  until 
after  the  record  was  done,  and  then  place  the  name  of  the 
record  and  page;  but  I  see  the  page  is  not  mentioned  here. 
Whether  it  was  recorded  I  do  not  know;  I  cannot  say 
positively  whether  it  was  or  not." 

Although  Mr.  Morgan's  testimony  does  not  show  that 
the  deed  was  in  fact  spread  upon  the  deed  records  of  the 
county,  the  fact  of  its  being  delivered  to  the  county  clerk 
for  such  purpose  clearly  appears  from  the  testimony  of  the 
witness  as  well  as  by  the  indorsement  upon  the  back  of  the 
instrument. 

By  section  15  of  chapter  73  of  the  Compiled  Statutes, 
entitled  "  Real  Estate,"  it  is  provided  that  "  every  deed 
entitled  by  law  to  be  recorded  shall  be  recorded  in  the  or- 
der and  as  of  the  time  when  the  same  shall  be  delivered 
to  the  clerk  for  that  purpose,  and  shall  be  considered  re- 
corded from  the  time  of  such  delivery."  Whether  the 
deed  in  question  was  in  fact  recorded  is  quite  immaterial  so 
far  as  the  rights  of  appellant  are  concerned.  Where  a  party 
files  a  deed  or  mortgage,  properly  executed  and  acknowl- 
edged, for  record  with  the  proper  oiBcer  he  has  complied 
with  the  law,  and  he  is  not  bound  to  see  that  the  officer 
performs  his  duty  by  actually  recording  it,  nor  will  the  law 
hold  him  responsible  to  the  parties  for  the  omission  or  n^- 
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lect  of  the  offioer  to  discharge  his  duty.  The  proper  filing 
of  tlie  deed  for  record  operated  as  constructive  notice  to  all 
subsequent  purchasers  and  mortgagees.  (Perkins  v.  Strong^ 
22  Neb.,  725.) 

We  are,  however,  satisfied  from  other  testimony  contained 
in  the  bill  of  exceptions  that  the  deed  was  actually  re« 
<x>rded.  It  appears  from  the  testimony  of  W.  L.  McCIay, 
who  was  the  county  clerk  of  Frontier  county  during  the 
year  1882,  that  between  the  15th  and  25th  days  of  Decem- 
ber of  that  year,  at  the  request  of  Burton  <&  Harvey,  of 
Orleans,  he  examined  the  records  of  his  office  for  the  pur- 
pose of  ascertaining  what  pro|)erty,  real  as  well  as  per- 
■sonal,  was  owned  by  said  W.  H.  Miles ;  that  upon  such 
^examination  he  found  that  the  title  to  the  land  in  litigation 
stood  of  record  in  the  name  of  Laura  C*  Murphy,  which 
was  the  maiden  name  of  Mr.  Milee's  first  wife.  No  testi- 
mony was  introduced  by  appellee  to  controvert  the  fact  of 
the  recording  of  the  deed,  but  he  insists  that  the  evidence 
introduced  by  appellant  is  insufficent  to  establish  that  the 
instrument  was  ever  recorded.  His  contention  must  be 
•overruled.  The  fact  that  the  record  of  this  deed  was  de- 
stroyed does  not  affect  the  rights  of  appellant.  There  can 
be  no  doubt  thati  where  a  deed,  properly  executed  an^  ac- 
knowledged, is  duly  filed  and  recorded,  it  is  thenceforth 
notice  to  all  the  world,  although  the  record  may  be  totally 
destroyed  by  fire.  Such  is  the  uniform  adjudication  in 
this  country.  (Wade  on  Notice,  sec.  157 ;  Alms  v.  Morrisofij 
€3  III,  181;  Shannon  v.  Hall,  72  Id.,  354;  Oammon  v. 
HodgeSj  73  Id.,  140;  Myers  v.  Bucluinan,  46  Miss.,  397.) 

To  our  mind  it  is  perfectly  plain  that  the  mother  of  ap- 
pellant at  the  time  of  her  death  Was  the  owner  in  fee  sim- 
ple of  the  real  estate  involved  in  this  litigation.  Under 
the  law  in  force  at  the  time  of  the  death  of  the  mother  the 
husband,  William  H.  Miles,  took  only  a  life  estate  in  the 
lands,  and,  subject  to  his  right  of  curtesy,  they  descended 
(o  appellant  as  the  sole  and  only  heir  at  law  of  Laura  C. 
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Miles,  deceased.  The  mortgage  did  not  convey  the  fee- 
simple  title^  and  the  district  court  erreil  in  so  finding  and  in 
entering  the  decree  it  did,  for  the  reason  that  William  H. 
Miles  only  owned  an  estate  by  the  curtesy.  The  life  estate 
of  a  husband  as  tenant  by  the  curtesy  in  the  real  property 
of  his  wife  of  which  she  died  seized  is  .subject  to  seizure 
and  sale  on  execution  against  him.  Likewise  a  tenant  by 
curtesy  may  convey  his  title  by  deed  or  mortgage.  {Forbea^ 
V,  Sweesey,  8  Neb.,  625 ;  Lessee  of  Canby  v.  Porter^  12  0. 
St.,  79;  Shortall  v.  Hinckley,  31  111.,  219;  Rosev.San^ 
dersm,  38  Id.,  247;  Lang  v.  HUoheock,  99  Id.,  560;  Bo- 
zaHh  V.  Largentf  128  Id.,  96 ;'  Edmunds  v.  LeaveU,  3  S.  W.. 
Rep.  [Ky.],  134.)  It  is  clear  from  the  forgoing  authorities 
that  the  mortgage  covered  the  interest  of  the  mortgagor  in 
the  premises.  Appellee  is  entitled  to  a  foreclosure  and  sale 
only  of  the  life  estate  of  the  defendant  William  H.  Miles. 

It  is  claimed  that  the  mortgage  is  invalid  for  the  reason 
that  at  thQ  time  of  the  death  of  Laura  C.  Miles  the  prem- 
ises were  occupied  by  her  and  her  husband  as  a  family 
homestead,  and  the  husband  therefore  could  not  incumber 
the  same.  As  no  such  issue  is  tendered  by  the  pleadings 
in  the  case  we  will  not  take  the  time  to  consider  the  point 
raised  in  the  brief  of  counsel.  ^ 

Lastly,  it  is  urged  that  William  H.  Miles  has  no  estate 
by  the  curtesy  in  the  premises  for  the  reason  appellant's 
mother  acquired  title  thereto  directly  from  him  by  a  deed 
of  general  warranty,  and  the  cases  of  McCuifoch  v.  Vaten^ 
tine,  24  Neb.,  216,  and  Pod  v.  Blakiey  53  111.,  496,  are 
cited  in  the  brief  of  counsel  in  support  of  the  proposition. 
An  examination  of  these  authorities  will  show  that  they 
are  not  in  point.  In  the  case  in  our  own  rejiorts  one  Ebe- 
nezer  McCulloch,  by  his  last  will  and  testament,  provided 
that  a  certain  farm  owned  by  the  testator  should  be  sold  by 
his  executors  and  the  money  arising  therefrom  be  equally 
divided  among  his  daughters,  stipulating  that  the  share 
going  to  his  daughter,  Elizabeth  Pemberton,  should  be  re-^ 
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tained  by  his  sons,  Ebeneser  Z.  and  Greorge  C,  who  were  hj 
the  will  appointed  trustees  for  that  purpose,  and  who  were 
''to  retain  the  same  in  trust  for  the  benefit  of  said  Elizabeth 
Pemberton  and  her  children,  her  husband  to  have  no  con- 
trol over  the  same,  but  that  the  said  trustees  might,  with 
the  consent  of  said  Elizabeth  Pemberton  invest  the  same 
as  they  should  deem  best,  so  that  the  daughter  and  her 
children  shall  have  the  benefit  of  the  same  without  the 
control  of  her  husband/'  The  farm  was  sold  in  accord- 
ance with  the  provisions  of  the  will  and  with  the  share  of 
the  funds  intended  for  Elizabeth  Peral)erton  the  trustees 
purchased  a  quarter  section  of  land  in  Hamilton  county  in 
this  state,  and  a  deed  therefor  was  taken  in  their  own 
names  as  trustees,  the  habendvm  clause  of  the  deed  read- 
ing, ''To  have  and  to  hold  the  said  real  estate,  with  the 
appurtenances,  to  the  said  second  parties  as  trustees  of  said 
Elizabeth  Pemberton,  they  being  appointed  as  trustees  by 
the  will  of  their  father,  *  *  *  for  her  sole  and  sepa- 
rate use  and  benefit  so  long  as  she  may  live,  and  after  her 
death  for  the  use  and  benefit  of  her  children,  the  said  trus- 
tees having  the  power  to  sell  and  convey  said  land,  or  any 
part  thereof,  on  the  written  request  of  said  Elizabeth  Pem- 
berton, and  her  joining  with  them  in  any  such  conveyance/' 
Subsequently  Elizabeth  Pemberton  died  intestate,  leaving 
her  husband  and  their  three  children  surviving  her.  After- 
wards it  was  sought  to  sell  the  lands  under  an  execution 
against  the  husband.  This  court  held  that  he  took  no  estate 
in  the  lands  as  tenant  by  the  curtesy.  The  Illinois  case  is 
quite  similar  to  the  one  reported  in  24  Nebraska.  In  each 
case  the  instrument  construed  specified  in  effect  that  the 
property  therein  described  was  for  the  sole  and  separate  use 
and  benefit  of  the  wife,  and  that  the  husband  should  have 
no  interest  and  title  in  or  control  over  the  same.  But  the 
deed  under  consideration  in  the  case  at  bar  contains  no 
limitations  whatever.  The  fact  that  William  H.  Miles  was 
the  grantor  in  the  deed  does  not  bar  his  right  to  an  estate 
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bj  curtesy^  since  Buch  right  was  not  limited  bj  the  convey- 
ance. {Robie  0.  Chapman,  59  N.  H.,  41 ;  SoUan  9.  SoUan, 
6  S.  W.  Rep.  [Mo.],  95.) 

The  decree  of  the  district  court  is  reversed  and  the  cause 
is  remanded  to  said  court  with  instructions  to  enter  a  de- 
cree of  forpclosure  and  sale  only  of  the  life  estate  of  the 
defendant  William  H.  Miles  in  the  mortgaged  premises 
and  quieting  the  title  to  the  property  in  the  appellant 
Laura  Miles,  subject  to  said  estate  by  the  curtesy. 

Judgment  AOOOBj>isai/z. 

The  other  judges  concur. 


Cabt  a.  Mankeb  v.  L.  p.  Sine. 

[FiLKD  NOVKMBBB  23,  1892.] 

1.  Beplevin:  Judombnt:  Altbbnatiyb  Fobm.    In  an  actioiiof 

replevio,  where  the  property  has  been  deliTered  to  the  pUintiif, 
in  case  a  verdict  is  retained  in  favor  of  the  defendant,  the  jndf- 
ment  most  be  in  the  alternative  for  a  retnm  of  the  property,  or 
the  Talne  thereof,  in  case  a  retnm  cannot  be  had,  or  the  valne  of 
the  possession  of  the  same,  and  for  damages  for  the  nniawfnl 
detention.  The  statute  reqairing  the  Judgment  to  be  in  the 
alternative  form  is  imperative, 

2.  Instructions:   Sufftcibncv  of  Evidbncb.    RM^  That  the 

canse  was  submitted  to  the  jury  nnder  proper  instructions;  that 
the  instruction  as  requested  by  plaintiff  was  not  appUeable  to 
the  case,  and  that  the  evidence  sustains  the  verdict. 

3.  Direction  for  Alternative  Judgment.    The  Judgment  not 

being  in  the  alternative  form,  the  cause  is  remanded  to  the  court 
below  to  render  the  proper  Judgment  upon  the  verdict  returned 
by  the  Jury. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Chapman,  J. 

A,  N,  Sullivan,  for  plaintiff  in  error. 
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Wooley  &  Oibeon,  contra. 

NORVAL,  J, 

This  was  an  actioD  of  replevin  instituted  by  plaintiff  in 
error  to  recover  the  possession  of  a  newspaper  printing 
ontfit  The  property  was  taken  under  the  replevin  writ, 
and  the  possession  thereof  delivered  to  the  plaintiff.  There 
was  a  trial  to  a  jury,  who  returned  a  verdict  finding  the 
right  of  property  and  right  of  possession  of  an  undivided 
half  interest  of  the  property  in  the  defendant  at  the  com- 
meucement  of  the  action,  and  assessed  the  value  of  his  said 
interest  at  the  sum  of  f  175,  witli  damages  at  $1  for  the  un- 
lawful detention.  Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  thereupon  the  fol- 
lowing judgment  was  rendered: 

^^It  is  therefore  considered  and  adjudged  by  the  court 
that  the  said  defendant  recover  of  and  from  the  said  plaint- 
iff the  sum  of  $175  as  heretofore  by  the  verdict  of  the  jury 
found  due  him  as  the  value  of  the  property  in  controversy, 
and  also  the  sum  of  $1  as  damages  for  the  unlawful  deten- 
tion of  the  same,  and  his  costs  in  and  about  this  suit  in 
that  behalf  expended,  taxed  at  $46.33,  for  which  execution 
is  awarded.'^ 

A  reversal  is  asked  on  the  ground  that  the  verdict  is  not 
sustained  by  sufficient  evidence. 

On  the  24th  day  of  May,  1889,  the  property  was  owned 
by  the  plaintiff  and  one  L.  P.  Sine,  each  owning  an  undi- 
vided one-half  thereof.  On  that  day  defendant  purchased 
Mr.  Sine's  interest  for  the  sum  of  $250,  the  plaintiff  furnish- 
ing defendant  the  money  for  that  purpose.  The  defendant 
also  gave  plaintiff  at  said  time  his  promissory  note  for  the 
said  sum  of  $250,  payable  $10  each  month,  with  interest  at 
ten  per  cent.  To  secure  the  payment  of  the  note  defend- 
ant executed  and  delivered  to  plaintiff  a  written  instrument 
which  is,  in  effect,  a  chattel  mortgage  upon  his  interest  in 
the  property,  by  the  terms  of  which  plaintiff  had  the  right 
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to  take  possession  of  the  property  whenever  lie  should  feel 
unsafe  or  insecure,  or  in  case  defendant  failed  to  make  the 
payments  as  agreed.  Plaintiff  did  not  upon  the  trial  claim 
the  right  of  possession  under  the  terms  of  the  mortgage, 
but  insisted  that  on  the  29th  day  of  October,  1889,  by 
mutual  agreement  between  the  parties,  plaintiff  took  the 
property  in  settlement  of  subsequent  payments  on  the  note, 
and  that  all  past  due  payments  were  to  be  paid  by  defend- 
ant, and  that  afterwards  defendant  retook  possession  of  the 
property  and  then  refused  to  surrender  the  same.  The  tes- 
timony introduced  by  the  plaintiff  upon  the  trial  tended  to 
sustain  this  theory  of  settlement.  The  defendant's  testi- 
mony is  to  the  effect  that  no  such  settlement  was  made,  but 
that,  on  the  date  last  stated,  he  paid  plaintiff  all  sums  past 
due  upon  the  note,  which  had  not  been  previously  paid. 
Plaintiff  contends,  and  so  testified,  there  was  then  past  doe 
$17.12,  while  defendant  testified  that  plaintiff  had  failed 
to  give  him  credit  for  all  moneys  paid;  that  in  fact  there 
was  then  only  due  the  sum  of  $11.76,  and  that  he  at 
that  time  gave  plaintiff  $18.75,  and  requested  that  he  be 
given  credit  on  the  note  for  the  amount  past  due  thereon, 
and  that  the  remainder  be  applied  on  hia  other  indebt- 
edness to  him.  Plaintiff  admits  receiving  the  $18.75, 
but  claims  that  he  was  directed  to  apply  $3.50  on  account 
for  a  mattress,  $3  as  a  balance  due  on  a  $15  note,  and  the 
balance  on  the  $250  note  above  referred  to.  By  the  first 
instruction  the  jury  were  told  that  if  they  found  from  the 
evidence  that  the  defendant  surrendered  the  pro|)erty  to  the 
plaintiff  upon  the  agreement  that  he  was  to  be  released 
from  further  liability  on  his  indebtedness  to  the  plaintiff, 
then  they  should  return  a  verdict  finding  that  the  plaintiff 
was  entitled  to  the  possession  of  the  property.  The  con- 
flicting evidence  was  fairly  submitted  to  the  jury  by  the 
court,  and  the  verdict  being  supported  by  competent  legal 
evidence,  and  not  being  against  the  weight  thereof,  will  not 
be  set  aside. 


t 
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It  is  ooDoeded  that  the  value  of  the  undivided  one-half 
of  the  property  was  $175,  the  amount  assessed  by  the  ver- 
dict as  being  the  value  of  the  defendant's  interest  therein. 
The  fact  that  plaintiff  had  a  mortgage  upon  the  property 
for  more  than  the  value  thereof  is  no  reason  why  defend- 
ant's interest  in  the  property  should  have  been  assessed  at 
less  than  what  the  property  was  actually  worth.  It  is  not 
the  law,  that  when  a  mortgagee  replevies  the  property  from 
the  mortgagor  before  any  conditions  of  the  mortgage  have 
been  broken  entitling  the  former  to  the  possession  of  the 
same  in  case  of  the  verdict  in  favor  of  the  defendant  in 
the  replevin  suit,  the  amount  of  a  mortgage  debt  must  be 
deducted  from  the  value  of  the  pro|)erty  in  determining  the 
interest  of  the  defendant.  It  is  obvious  that  such  a  rule 
would  enable  the  mortgagee  to  collect  his  debt  before  the 
same  becomes  due. 

Complaint  is  made  that  the  second  instruction  given  by 
the  court  on  its  own  motion  is  erroneous,  in  that  it  ignored 
the  proposition  that  if  the  defendant  had  not  made  the 
payments  as  required  by  the  terms  of  the  mortgage,  or  that 
the  plaintiff  deemed  himself  unsafe  and  insecure,  then 
plaintiff  was  entitled  to  the  possession  of  the  property. 
There  was  no  error  in  failing  to  so  charge  the  jury,  since 
plaintiff,  neither  in  his  petition  nor  upon  the  trial,  claimed 
the  right  of  possession  by  reason  of  the  mortgage,  but  as 
the  absolute  owner  of  the  property.  In  his  petition  he 
alleges  that  he  is  the  owner  of  the  property,  and  upon  that 
theory  the  case  was  tried. 

Error  is  assigned  because  the  court  refused  to  give  the 
following  instruction  to  the  jury,  requested  by  the  plaint- 
iff: ''The  court  instructs  the  jury,  as  a  matter  of  law,  that 
a  sale  and  delivery  of  goods  on  conditions,  such  as  are  con- 
tained in  the  bill  of  sale,  or  lease  offered  in  evidence,  to- 
wit,  that  the  property  is  not  to  vest  until  the  purchase 
money  is  paid,  does  not  pass  the  title  to  the  vendee  until 
the  condition  is  performed,  and  a  vendor,  in  case  the  oondi- 
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tion  is  not  falfilled,  has  a  right  to  repossess  himself  of  the 
goods  against  the  vendee;  and  in  this  case  the  court  in- 
structs you  that  by  the  terms  and  conditions  contained  in 
said  bill  of  sale  or  lease  the  title  and  ownership  of  the 
property  in  controversy  did  not  pass  until  the  payment  ox 
the  purchase  price/'  Conceding  that  the  above  request  is 
correct  as  a  legal  proposition,  yet  there  was  no  error  in  re- 
fusing to  so  charge  the  jury ,  for  the  reason  that  it  was  not  ap- 
plicable to  the  facts  proven.  The  evidence  shows  that  the 
transaction  was  not  a  conditional  sale,  but  that  the  instru- 
ment given  by  defendant  to  plaintiff  was,  in  effect,  a  chattel 
mortgage  to  secure  the  payment  of  the  money  borrowed  by 
the  former  of  the  latter.  Defendant  did  not  purchase  the 
property  of  plaintiff,  but  from  Sine,  so  that  we  are  unable 
to  perceive  upon  what  the  plaintiff  bases  his  claim  that  the 
property  was  sold  and  delivered  by  him  to  defendant  upon 
conditions  that  the  title  and  ownership  thereof  should  not 
pass  until  the  purchase  price  was  paid.  The  only  infer- 
ence that  can  be  drawn  from  the  evidence  is  that  the  prop- 
erty was  pledged  to  the  plaintiff  as  security. 

The  judgment  is  erroneous  t)ecause  it  was  rendered  for 
money  absolutely,  and  was  not  in  the  alternative,  for  a  re- 
turn of  the  property,  or  the  value  thereof  in  case  a  return 
could  not  be  had,  as  required  by  section  191a  of  the  Ccle. 
The  statute  is  imperative,  that  where  the  property  has  been 
delivered  to  the  plaintiff  in  replevin,  in  case  a  verdict  is 
returned  for  the  defendant,  the  judgment  must  be  for  the 
return  of  the  property,  or  its  value  in  case  it  cannot  be  re- 
turned, or  the  value  of  the  defendant's  possession.  This 
statutory  provision  is  mandatory.  (Hooker  v»  Hammill,  7 
Neb.,  231;  Ltee  v,  Hastings,  13  Id.,  508.)  In  the  last  case 
cited  there  was  a  stipulation  that  the  property  could  not  he 
returned,  and  yet  the  court  held  that  it  did  not  preclude  the 
necessity  of  an  alternative  judgment. 

It  is  argued  by  counsel  for  defendant  that  the  statutory 
provision  for  alternative  judgment  is  for  th€  benefit  of  the 
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defendant  alone^  and  that  he  has  the  right  to  waive  a  re- 
turn, and  take  judgment  for  the  value.  Even  if  this  were 
the  true  interpretatiou  of  the  statute,  which  we  do  not  con- 
cede, the  record  does  not  disclose  that  the  defendant  waived 
in  the  court  below  a  return  of  the  property,  while  it  ap- 
pears that  he  did  pray  a  return  of  the  property  in  his  an- 
swer. Having  requested  that,  the  plaintiff  had  a  right 
t>  expect,  in  case  the  verdict  was  against  him,  that  the 
judgment  would  be  in  the  statutory  form.  It  does  not  ap- 
pear that  the  property  Replevied  cannot  be  returned.  We 
cannot  say  that  the  judgment  in  the  case  at  bar  was  to 
plaintiff's  benefit.  For  aught  that  appears  it  might  be  to 
his  injury  to  pay  for  the  property  instead  of  returning  it. 
We  think  the  plaintiff  has  the  right  to  insist  that  the  judg- 
ment shall  be  in  the  alternative.  (Singer  Mfg.  Co.  v.  Dun- 
ham, 33  Neb.,  686,  690;  Glann  v.  Younglove,  27  Barb. 
[N.  Y.],  484;  FUzhugh  v.  Wiman,  9  N.  Y.,  559;  Wood  v. 
OrscTy  25  Id.,  348 ;  Hall  v.  Jennesa,  6  Ean.,  356.)  We  are 
aware  that  there  are  cases  in  other  states  which  hold  that  the 
provisions  of  the  statutes  requiring  a  judgment  in  the  alter- 
native in  replevin  are  exclusive  for  the  benefit  of  the  de- 
fendant, and  that  he  may  waive  a  return  of  the  property 
and  take  judgment  merely  for  the  value  thereof  if  he 
chooses ;  but  such  decisions  are  based  upon  statutory  pro- 
visions materially  different  from  our  own,  and  are  there- 
fore not  entitled  to  weight  as  authorities  in  this  state. 

The  error  in  the  form  of  the  judgment  in  the  case  at 
bar  will  not  necessitate  a  new  trial,  but  a  proper  judgment 
may  be  rendered  upon  the  verdict.  The  judgment  is  there- 
fore reversed  and  the  cause  remanded  with  instructions  to 
the  court  below  to  enter  a  judgment  in  the  alternative  for 
a  return  of  the  property  or  the  value  thereof  found  by  the 
jury,  in  case  no  return  can  be  had,  and  for  the  damages  as- 
sessed by  the  jury  for  the  unlawful  detention,  with  costs. 

Reversed  and  remanded. 

The  other  judges  concur. 
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\fjo  4541  German  Insurance  Company  op  Frbeport,  Illi- 

nois, V.  8.  P.  Rounds,  Jr. 

[FlL£D  NOVEMBKB  23,  1892.] 

1.  Fire  Insuranoe:  AuTHOBmr  of  Aoknt:  Aoent^s  CLrauE. 
An  agent  for  an  insuranoe  company,  poeaessiog  the  power  to  ood- 
tract-for  risks,  write  and  deliver  policies,  collect  premiams,  and 
make  iudorsements  apon  policies,  employed  a  clerk  and  author- 
ised him  to  transact  the  basiness  fyr  him  in  the  agent's  name. 
The  clerk,  in  the  line  of  his  employment,  wrote  the  policy  in 
suit,  signing  the  agent's  name  thereto,  and  the  risk  was  reported 
to  and  approved  by  the  company.  Afterwards  the  agent  in- 
dorsed upon  the  policy  his  approval  of  the  assignment  thereof 
by  the  insured  to  the  purchaser  of  the  property.  Subsequently 
the  clerk  indorsed  upon  the  policy,  permission  for  additi9nal 
concurrent  insuranoe,  for  the  discontinuance  of  the  night  watch- 
man and  watchman's  clock,  and  any  loss  under  the  policy  was 
made  payable  to  the  mortgagees,  which  indorsement  was  re- 
^  ported  to  the  company  in  the  agent's  name,  and  the  attention  of 
the  latter  was  called  thereto,  who  acquiesced  in  the  same.  In 
an  action  on  the  policy  it  was  held,  that  the  act  of  the  derk 
in  making  the  indorsement  was  the  act  of  the  agent  and  was 
binding  upon  the  company  to  the  same  extent  as  if  the  same  had 
been  made  by  the  agent  personally. 

"2.  :  .    A  local  agent  of  an  insurance  company,  who  has 

the  power  to  make  a  contract  of  insurance!  has  authority  to  con- 
sent to  additional  insuranoe  and  to  accept  notice  of  a  change  in 
the  risk  and  of  the  placing  of  incumbrances  on  the  property, 
unless  there  is  some  provision  in  the  policy  to  the  contrary. 

3.  :  :  AssiONHENT  OF  Policy.    The  indorsement  upon 

a  policy  by  such  an  agent  of  his  approval  of  the  assignment  of 
a  policy  is  binding  upon  the  company,  where  the  policy  contains 
a  clauM  that  *'no  assignment  thereof  shall  be  valid  unleas  the 
same  is  indorsed  thereon  and  approved  by  the  company,  or  its 
regular  agent,  in  writing." 

4.  :  Cancellation  or  Imsubakce.  In  an  action  on  an  in- 
surance policy  which  contained  a  stipulation  reserving  to  the 
company  the  right  to  cancel  the  risk  at  any  time  by  returning 
the  premium  pro  rata  for  the  unexpired  term,  or  tendering  it  to 
the  representative  of  the  insured,  it  was  held,  that  to  rescind  the 
policy  the  company  must  notify  the  assured  of  the  cancellation, 
and  pay  or  tender  to  him  the  amount  of  the  unearned  premiank 
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Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Gaslin,  J. 

James  R.  Wash^  Adama  &  Scott,  and  L  W,  Lansing,  for 
plaintiff  in  error : 

Local  agent  is  without  authority  to  waive  conditions  of 
insurance  policy  after  issne,  when  he  is  simply  empow* 
•ered  to  fix  rates,  countersign  and  deliver  policies,  and  col- 
lect premiums.  (Bowlin  v.  Hekla  Fire  Ins,  Co.,  31  N.  W. 
Rep.  [Minn.],  859 ;  Kyte  v.  Commercial  Union  Assurance 
Co,,  10  N.  E.  Rep.  [Mass.],  518;  Hankins  v.  Rock  ford 
Ins.  Co.,  35  N.  W.  Rep.  [111.],  34;  Strickland  v.  Council 
Bluffs  Ins.  Co,,  66  la.,  466 ;  Oladding  v.  Califoimia,  etc., 
Ins.  Co.,  66  Cal.,  6 ;  Enos  v.  Sun  Ins.  Co.,  67  Id.,  621 ; 
Hamilton  v,  Aurora  Ins.  Co.,  15  Mo.  App.,  59;  Leonard 
V.  Michigan  Ins,  Co,,  97  Ind.,  299.)  Company  is  not  re- 
•quired,  on  being  informed  of  insurance  without  its  consent 
in  another  company  contrary  to  policy,  to  return  the  pre- 
mium. {Phcenix  Ins,  Co.  v.  Stevenson,  8  Ky.,  150.) 

iy>bets,  Morey  &  Ferris,  and  S*  S.  Parks,  contra: 

Greneral  agents  of  insurance  companies,  authorized  to  con* 
tract  for  risks,  receive  and  collect  premiums,  and  deliver 
policies,  may  confer  upon  a  clerk,  or  subordiuate,  authority 
to  exercise  the  same  powers.  {Duluth  Nat,  Bank  v.  Fire 
Ins.  Co.,  85  Tenn.,  76 ;  Bodine  v,  Ins.  Co.,  51  N.  Y.,  1 17 ; 
EcUotic  Life  Ins.  Co.  v.  Fahrenkrug,  68  111.,  463;  Qmt. 
Ins.  Co.  V.  Ruckman,  127  111.,  364.)  Notice  of  the  inten- 
tion to  cancel  must  be  given  by  the  insurer  to  the  insured. 
i^Chadboume  v.  German  Ins.  Co,,  31  Fed.  Rep.,  533;  Far^ 
num  V.  Phenix  Ins.  Co.,  23  Pac.  Rep.  [Cal.],  872.)  Until 
proportionate  part  of  the  premium  be  returned  or  tendered 
to  the  insured,  the  policy  remains  in  force.  (May,  Insur- 
ance [3d  ed.],  sec.  67 ;  Franklin  Ins.  Co.  v.  Massey,  33 
Pa,  St.,  221;  Peoria,  etc.,  Ins.  Co.  v,  BoUo,  47  111.,  516; 
61 
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White  V.  Conn.  Ina.  Co.,  120  Mass.,  330;  Laitan  v.  Royal 
Ins.  Co.f  45  N.  J.  L.,  453;  Home  Ins.  Co.  v.  CurtUy  32 
Mich.,  402;  Albany  City  Ins.  Co.  v.  Keating,  46  III.,  395; 

Van  Valkenburgh  v.  Lenox  Ins.  Co.,  51  N.  Y.,  465 ;  Qr^ey 
V.  N.  Y.  Cent.  Ins.  Cb.,  100  Id.,  417.) 

NORVAL,  J. 

This  action  was  brought  upon  a  fire  insurance  poliqr  is- 
sued by  the  plaintiff  in  error,  April  16,  1889,  to  the  Ga- 
zette-Journal Company,  of  Hastings,  whereby  it  insured 
said  company  to  the  amount  of  $1,000  on  its  printing 
outfit  for  the  term  of  one  year.  After  the  issuing  of  the 
policy  the  property  was  sold  to  S.  P.  Bounds,  Jr.,  and  the 
policy  was  assigned  to  him  on  June  1,  1889.  The  prop- 
erty was  destroyed  by  fire  on  the  29th  day  of  July,  1889. 
The  defense  was  that  the  insured  had  violated  oertain 
conditions  of  the  policy,  whereby  the  policy  became  void. 
Plaintiff  below  recovered  a  judgment  for  $650,  and  the 
defendant  company  prosecutes  a  petition  in  error  to  this 
court.  It  is  conceded  that  the  judgment  is  for  the  proper 
amount,  if  plaintiff  below  is  entitled  to  recover  anything. 
The  policy  contained,  among  others,  the  following  stipula- 
tions : 

'U.  If  the  insured  shall  cause  the  building,  goods,  or 
other  property,  to  be  described  in  this  policy  otherwise 
than  as  they  really  are,  or  make  any  false  representations 
as  to  the  character  of  the  hazard,  this  policy  shall  be  void; 
or  if  the  risk  shall  be  increased  from  any  cause  whatever 
within  the  knowledge  of  the  insured  during  the  continu- 
ance of  this  policy,  unless  notice  thereof  be  given  to  this 
company,  and  consent  to  such  increased  hazard  be  indorsed 
hereon  upon  the  payment  of  proper  additional  premium 
therefor,  this  policy  shall  be  of  no  force. 

''3.  Ko  assignment  of  this  policy  shall  be  valid  until 
the  assignment  is  indorsed  hereon  and  approved  by  this 
company,  or  its  r^ular  agent,  in  writing,  and  this  company 


Vol.  36]      SEPTEMBER  TERM,  1892.  755 


German  Ins.  Ck>.  t.  Roondi. 


reserves  the  right  to  approve  the  transfer  or  not;  and  in 
case  of  such  assignment  or  transfer  of  this  policy,  or  of 
any  interest  in  it,  without  such  consent,  this  policy  shall 
immediately  cease. 

"  5.  When  property  insured  by  this  policy,  or  any  part 
thereof,  shall  be  alienated,  or  incumbered,  or  in  case  of 
any  transfer  or  change  of  title  to  the  property  insured  or 
any  part  thereof,  or  of  any  interest  therein,  without  the 
consent  of  the  company  indorsed  hereon,  or  if  the  prop- 
erty hereby  insured  be  levied  upon  or  taken  into  possession 
or  custody  under  any  legal  process,  or  if  the  title  or  pos- 
session be  disputed  in  any  proceedings  at  law  or  equity,  or 
if  the  property  be  advertised  for  sale  under  a  deed  of  trust 
or  mortgage,  or  if  a  suit  be  commenced  to  foreclose  a  mort- 
gage on  the  property  insured,  or  if  voluntary  or  involun- 
tary  proceedings  in  bankruptcy  by  or  against  the  insured 
be  commenced,  this  policy  shall  at  once  cease  to  be  bind- 
ing upon  this  company. 

''  9.  The  insured  under  this  policy  must  obtain  consent 
of  this  company  for  all  additional  insurance  or  policies, 
valid  or  invalid,  made  or  taken  before  or  after  the  issue  of 
this  policy  on  the  property  hereby  insured,  and  for  all 
ohanges  that  may  be  made  in  such  additional  insurance  and 
have  such  consent  indorsed  on  this  policy,  otherwise  the 
insured  shall  not  recover  in  case  of  loss ;  and  in  case  of 
any  other  policies,  whether  made  prior  or  subsequent  to  the 
date  of  this  policy,  the  insured  shall  be  entitled  to  recover 
of  this  company  no  greater  proportion  of  the  loss  sus- 
tained than  the  sum  hereby  bears  to  the  whole  amount  of 
policies  thereon;  and  in  case  of  the  insured  holding  any 
other  policy  in  this  or  any  other  company  on  the  property 
insured  subject  to  the  conditions  of  average  or  co-insur- 
ance, this  policy  shall  besubject  to  average  and  co-insurance 
in  like  manner,  at  the  option  of  this  company/' 

It  is  contended  that  the  policy  was  invalid  because  the 
Gazette-Journal  Company  sold  the  property  insured  to  the 
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defendant  in  error  without  the  written  consent  of  the  in- 
fiurer,  and  for  the  further  reason  that  defendant  in  error 
took  out  other  iui^urance  without  the  written  consent  of 
the  company  indorsed  on  the  policy.     The  policy,  when 
issued,  authorized  concurrent  insurance  to  the  amount  of 
$8,000,  and  policies  aggregating  that  sum  were  in  force 
at  the  time  defendant  in  error  purchased  the  property. 
Subsequently  he  placed  $2,000  additional  insurance.    Prior 
to  doing  so,  the  policy  in  suit  was  taken  to  the  office  of 
L.  M.  Campbell,  the  local  agent  of  the  company  at  Hast- 
ings, for  the  purpose  of  having  indorsements  made  there- 
on.    Mr.  Campbell  being  out  of  the  city,  the  policy  was 
left  with  one  Winslow,  a  clerk  of  Mr.  Campbell,  to  make 
the  indorsements,  who,  on  July  1,  1889,  wrote  upon  the 
face  of  the  policy  the  following:  ''Night  watchman  and 
watchman's  clock  discontinued;  $10,000  total  concurrent 
insurance  permitted.     Loss  payable,  first,  to  the  Nebraska 
Loan  &  Trust  Company;  second,  to  Wigton  &  Evans. 
L.  M.  Campbell."     Counsel  for  plaintiff  in  error  dispute 
the  authority  of  Mr.  Winslow  to  make  the  indorsements. 
The  proofs  show  that  he  had,  prior  to  this  transaction, 
performed  considerable  work  for  Mr.  Campbell  in  the  in- 
surance business;  that  he  signed  Mr.  Campbell's  name  to 
the  policy  in  suit ;  that  a  copy  of  the  indorsement  in  ques- 
tion was  forwarded  to  the  company,  and  it  recognized  the 
f«ame  as  being  the  act  of  its  agent  by  the  secretary  of  the 
company  writing  Mr.  Campbell  in  reference  thereto  the 
following  letter  under  date  of  Jnly  17,  1889: 

"i.  Jf.  Campbell  Eaq.y  Hastinga,  Neb. — Dear  Sir  :  We 
have  your  indorsement,  dated  July  1st,  on  policy  No.  379, 
(Gazette- Journal  Company.  We  say  to  you  very  frankly 
that  we  do  not  propose  to  accept  your  indorsement,  and  if 
you  will  consult  our  prohibited  list  you  will  see  that  we 
do  not  write  personal  property  mortgaged  or  incumbered. 
We  must  ask  you   to  immediately  cancel  this   policy. 
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Please  do  not  stop  to  argue  the  question  in  this  instance, 
but  let  us  have  the  policy  with  as  little  delay  as  possible. 
**  Tours  truly,  Wm.  Tbembob, 

While  the  company  declined  to  accept  the  indorsement, 
its  refusal  so  to  do  was  not  because  Winslow  signed  the 
name  of  L.  M.  Campbell  thereto,  but  solely  on  the  ground 
that  the  property  covered  by  the  policy  was  incumbered. 
If  Mr.  Winslow  could  bind  the  insurer  by  signing  Mr. 
Campbell's  name  to  the  policy  in  suit,  it  ought  to  be  bound 
by  the  indorsement  in  question,  to  the  same  extent  as  if  it 
bad  been  made  by  Mr.  Campbell  personally.  It  was,  in 
effect,  his  act.  It  was  within  the  scope  of  the  authority 
conferred  by  Campbell,  and  afler  the  indorsement  was 
made,  Mr.  Campbell  recognized  the  same,  and  never  re- 
pudiated the  act.  {DvUuih  Nat.  Bank  v.  Fire  Ins.  Co.,  4 
Am.  St.  Rep.,  747,  85  Tenn.,  76 ;  Bodine  v.  Ins.  G>.,  61 
N.  Y.,  117 ;  Eclcctlo  Life  Ins.  Co.  v.  Fahrenkrug,  68  111., 
463;  May,  Insurance,  sec.  154 ;  Wood,  Insurance,  sec.  409.) 

It  is  urged  that  the  indorsement  was  not  bin(^ing  until 
approved  by  the  company,  and  that  it,  immediately  after 
receiving  notice  thereof,  rejected  it  and  ordered  the  policy 
canceled.  There  is  no  provision  of  the  policy  which  re- 
quires that  such  an  indorsement  should  be  made  by  any 
particular  officer  of  the  company,  or  that  the  policy  must  be 
sent  to  the  home  office  of  the  company  for  such  purpose. 
It  only  specifies  that  the  policy  shall  be  void  when  the 
property  insured  is  alienated  or  incumbered,  unless  the  con- 
sent of  the  company  is  indorsed  on  the  policy.  A  local 
agent  having  the  power  to  make  a  contract  of  insurance  has 
authority  to  make  indorsements  upon  a  policy  of  insurance 
like  the  one  in  question,  and  when  so  made,  the  company 
will  be  bound  thereby.  If  the  policy  was  invalidated  by 
the  placing  of  the  mortgages  upon  the  property,  why  did 
the  com|iany  order  the  agent  to  cancel  the  risk?  By  so 
doing,  it  recognized  that  the  policy  was  still  in  force.   While 
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the  company  declined  to  approve  of  the  indorsement,  the 
insured  was  not  notified  of  sach  fiict  until  after  the  fire. 
The  indorsement  was  binding  upon  the  company  until  the 
insured  received  notice  of  rejection.  As  no  such  notice 
was  ever  received  by  defendant  in  error  before  the  loss,  the 
incumbering  of  the  property  did  not  invalidate  the  con- 
tract. 

The  assignment  of  the  policy  was  a  sufficient  approval 
of  the  transfer  of  the  property  by  the  Grazette-Jonmal 
Company  to  defendant  in  error.  The  assignment  was 
made  upon  the  back  of  the  policy  and  was  approved  by 
Mr.  Campl>ell,  the  local  agent  of  the  company.  It  is 
claimed  that  the  secretary  was  the  proper  person  to  approve 
of  the  transfer,  and  that  defendant  in  error  had  notice  of  that 
fact,  inasmuch  as  in  the  blank  form  of  approval  printed 
on  the  policy,  at  the  end  of  the  line  left  for  the  signature 
of  the  person  approving  it,  appears  the  abbreviation, 
"Sec^y."  Doubtless  the  secretary  of  the  company  could 
have  approved  of  the  assignment  in  question,  but  we  are 
unwilling  to  concede  that  he  was  the  only  person  possess- 
ing such  authority.  On  the  blank  assignment  printed  on 
the  policy, appears  these  words:  ''Local  agents  will  enter 
at  once  on  the  policy  register  all  assignments  approved  by 
them,  and  report  the  same  to  the  company.''  In  addi- 
tion to  this  it  is  expressly  stipulated  in  the  body  of  the 
policy  that  "  no  assignment  of  this  policy  shall  be  valid 
unless  the  assignment  is  indorsed  hereon  and  approved  by 
this  company,  or  its  regular  argent,  in  writing,"  eta,  thus 
making  it  clear  that  a  r^ular  agent  of  the  company  is  em- 
powered to  approve  of  the  transfer  of  the  policy.  The  as- 
signment in  the  case  was  made  by  the  proper  person  and  a 
report  thereof  was  duly  sent  to  the  home  office  of  the  com- 
pany. No  objection  or  protest  was  made  to  the  insured 
against  the  transfer,  until  afi;er  the  loss  in  question,  and  it 
cannot  now  be  heard  to  insist  that  the  assignment  was  un- 
authorized. 
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Counsel  for  plaintiff  in  error  insist  that,  inasmuch  as 
Mr.  Rounds  took  out  other  insurance  on  the  property,  the 
policy  in  suit  was  thereby  invalidated.  The  indorsement 
made  upon  the  policy,  to  which  reference  has  already  been 
made,  was  sufficient  authority  for  the  placing  of  the  addi- 
tional insurance.  Written  consent  was  given  for  f  10,000 
concurrent  insurance,  and  the  total  amount  covered  by 
policies  in  force  did  not  exceed  that  sum;  so  that  the  in- 
creased insurance  was  not  in  violation  of  the  terms  of  the 
contract,  and  did  not  avoid  the  policy. 

The  plaintiff  in  error  insists  that  the  contract  is  void 
because  the  night  watchman  and  the  watchman's  clock 
were  discontinued.     There  are  several  answers  to  this  con- 
tention :  First,  consent  for  their  being  withdrawn  was  in- 
dorsed upon  the  poliqr ;  second,  there  is  no  evidence  to 
show  that  they  were  in  fact  ever  withdrawn ;  third,  it  does 
not  appear  that  either  a  watchman  or  a  watchman's  clock 
was  in  the  building  at  the  time  the  insurance  was  written. 
The  policy  stipulates  that  the  increase  of  the  risk  from 
any  cause  during  the  oontinqance  of  the  insurance  invali- 
dates the  policy,  unless  notice  thereof  is  given  to  the  com- 
pany and  consent  to  such  increased  hazard  is  indorsed  on 
the  policy.     It  requires  no  argument  to  show  that  if  there 
was  no  watchman  or  clock  kept  in  the  building  when  the 
<x)ntract  of  insurance  was  entered  into,  the  placing  of  them 
therein  afterwards,  and  their  subsequent  withdrawal,  would 
not  be  increasing  the  risk,  within  the  meaning  of  the  terms 
of  the  policy.     To  constitute  a  violation  of  the  contract  the 
hazard  must  have  been  greater  than  it  was  when  the  policy 
was  issued. 

It  is  finally  urged  that  the  company  is  not  liable  because 
the  contract  was  canceled  before  the  fire.  We  do  not 
yield  assent  to  the  proposition  that  the  risk  was  canceled, 
within  the  meaning  of  the  policy.  It  is  true  the  company 
wrote  to  Mr.  Campbell,  its  local  agent  at  Hastings,  order- 
ing the  cancellation  of  the  policy,  and  the  latter,  before  the 
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fire,  sent  the  policy  to  the  oompaDj,  but  no  notice  was  ever 
given  Mr.  Rounds  of  the  intention  of  the  company  to 
cancel  the  risk,  or  that  it  desired  so  to  do;  nor  was  the 
unearned  premium  ever  paid  or  tendered  to  the  assured.. 
The  policy  was  never  delivered  to  the  agent  for  cancella- 
tion, but  had  been  left  in  his  hands  for  the  purpose  of 
having  the  indorsements  above  referred  to  entered  thereon^ 
and  was  never  returned  to  the  insured.     The  third  stipu- 
lation in  the  policy  reads  as  follows:  ''This  company  may 
cancel  this  policy  at  any  time  by  returning  the  premium |^o 
rata  for  the  unexpired  time,  or  by  tendering  it  to  the  repre- 
sentative of  the  insured.''     The  company  had  no  power  or 
authority  to  terminate  the  insurance  without  complying 
with  the  above  provision  by  refunding  or  tendering  back  a 
ratable  proportion  of  the  premium  for  the  unexpired  term. 
Since  this  was  not  done,  the  policy  remained  in  force  and 
was  binding  upon  the  company.  (May,  Insurance,  sec  67; 
Franklin  Ins,  Oo.  v,  Massey^  33  Pa,  St.,  221;  Ing.  Ob.  r. 
Botio,  47  111.,  516;   WhUe  v.  Ins.  Co.,  120  Mass.,  330; 
LaUan  v.  Royal  Ins.  Co.,  45  N.  J.  L.,  463 ;  Home  Ins. 
Co.  V.  OurtiSf  32  Mich.,  402;  Albany  Ins.  Co.  o.  Keating^ 
46  111.,  395;   Van  Valkenburgh  v.  Lenox  Ins.  Co.,  51  N. 
Y.,  465;    Griffey  v.  Ins.  Co.,  100  Id.,  417;  Famtm  p. 
Phenix  Ins.  Co.,  23  Pac.  Rep.  [Cal.],  872.) 

There  being  no  error  in  the  record  the  judgment  is  af- 
firmed with  costs. 

Affibmed. 
The  other  judges  concur. 
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Anthony  A.  Bickel  et  al.,  appellees,  v.  Warren 

DUTCHER  et  AL.,  APPELLEES,  IMPLEADED  WITH 

Theodore  Galligher  et  al.,  appellanto. 

[Filed  Novembbb  33, 1893.] 

1.  BiU  of  Exceptions:  Motion  to  Supply  Exhibits.  This 
court  will  not,  on  the  motion  of  an  appellant,  reqnire  the  ap- 
pellee to  snpplj  exhibits  claimed  bj  the  former  to  have  been 
introduced  in  evidence  in  the  district  oourt,  when  snch  exhibits 
have  never  been  attached  to  or  made  a  part  of  the  bill  of  excep- 
tions 

%,  :  — .    The  appellant,  on  presenting  his  bill  of  excep- 

tions for  settlement  and  allowance,  objected  to  certain  exhibits 
attached  thereto  bj  the  official  stenographer  on  the  gronnd  that 
they  were  not  trne  copies  of  the  original,  whereupon  they  were 
stricken  ont  by  order  of  the  trial  jadge  and  the  bill  of  exceptions 
allowed  without  thein  AM,  That  this  court  will  not  entertain 
a  motion  by  appellant  to  require  appellee  to  supply  such  exhibits. 

Sl  Appeal:  Limitations  as  to  Timb.  The  time  within  which  an 
appeal  may  be  taken  from  a  decree  of  the  district  court  does  not 
begin  to  run  until  such  decree  has  been  entered  of  record,  so 
that  it  is  within  the  power  of  the  appellant  to  comply  with  the 
statute  regulating  appeals,  by  filing  in  this  court  a  certified 
transcript  of  the  proceedings  of  the  district  court. 

4.  The  case  of  ITom  e.  Miller,  30  Neb.,  98,  overruled. 

Motion  by  appellants  to  require  appellees  to  supply 
certain  exhibits  used  in  the  court  below,  which  were  not 
made  a  part  of  the  bill  of  exceptions,  and  mo£ion  by  ap- 
pellees to  dismiss  appeal  from  the  decree  of  the  district 
court  for  Douglas  county.     MoHons  oventUed. 

David  Van  Etten^  for  appellants. 

Howard  B.  Smithy  and  O.  W.  CbveU,  for  appellees. 

Post,  J. 

This  is  an  appeal  by  the  defendants  Galligher  and  wife 
from  a  decree  of  the  district  court  of  Douglas  county  fore- 
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dosing  certain  mortgages  and  mechanics*  liens^  and  for  the 
sale  of  the  property  in  controversy  in  satisfaction  thereof. 
The  questions  submitted  for  consideration  at  this  time  are 
presented  by  the  motion  of  appellants  to  require  appellees 
to  supply  certain  exhibits  which  they  allege  were  intro- 
duced in  evidence  before  the  district  court  and  which  are  not 
included  in  the  bill  of  exceptions  filed  in  this  court^  and  the 
motion  of  appellees  to  dismiss  the  appeal  for  the  reason 
that  it  was  not  taken  within  the  time  allowed  therefor  by 
law.  It  is  alleged  in  appellants'  motion  that  Exhibits  C 
and  D,  the  plans  and  specifications  for  the  building  which 
is  the  subject  of  the  controversy,  were  introduced  in  evi- 
dence, ''which  exhibits  have  disappeared  from  said  records 
and  have  never  been  attached  to  said  bill  of  exceptions  as 
such,  notwithstanding  appellants'  written  objections  at- 
tached thereto,  and  appellants  move  the  court  that  appellees 
be  required  severally  to  produce  said  exhibits  to  be  attached 
to  the  bill  of  exceptions,"  etc.  Numerous  affidavits  have 
been  filed  by  the  respective  parties  in  support  of  and  against 
the  motion,  from  which  it  appears  that  when  the  bill  of 
exceptions  was  prepared  by  the  official  stenographer  at  the 
request  of  appellants  the  two  exhibits  in  question  could 
not  be  found.  The  stenographer  thereupou  procured  from 
one  of  the  appellees  the  original  plans  and  specifications,  of 
which  the  exhibits  in  question  were  duplicates,  and  attached 
them  to  the  bill  of  exceptions.  Objection  being  made  by 
Mr.  Van  Etten,  attorney  for  appellants,  to  such  copies, 
they  were  excluded  by  the  trial  judge,  Hon.  E.  Wakeley, 
and  the  bill  of  exceptions  allowed  and  signed  without  such 
exhibits  having  been  attached  thereto.  The  motion  of  ap- 
pellants is  without  merit.  The  exhibits  were  a  part  of  the 
evidence  in  the  district  court,  and  if  the  copies  furnished 
by  the  court  reporter  were  incorrect,  appellants  should 
have  had  them  corrected  in  that  court  or  before  the  trial 
judge.  They  appear  to  overlook  the  fact  that  it  was  their 
own  bill  of  exceptions  and  that  it  was  their  duty  to  present 
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for  allowance  a  true  bill.  If  the  missing  papers  had  been 
introduced  in  evidence  by  appellees  and  remained  in  theii 
possession/ or  under  their  control,  we  have  no  doubt  the 
district  court  would  have  required  them  to  be  supplied 
upon  motion  of  appellants.  It  is  alleged  by  appellants 
that  Exhibits  C  and  D  were  introduced  in  evidence  by  them 
and  left  in  the  custody  of  the  stenographer,  but  the  part  of 
the  record  to  which  we  have  been  referred  contains  no  ref- 
erence to  them  except  that  they  were  identified  by  the  wit- 
ness Finley  and  marked  by  the  stenographer.  Nor  are  we 
able,  after  a  careful  examination  of  the  voluminous  record, 
to  discover  that  they  were  ever  offered  in  evidence.  But 
in  no  event  is  it  the  province  of  this  court  to  correct  the 
bill  of  exceptions,  and  the  motion  of  appellants  should  be 
denied. 

2.  The  question  presented  by  appellees'  motion  to  dismiss 
the  appeal  is  attended  with  more  embarrassment,  in  view 
of  the  conclusion  of  the  majprity  of  the  court  in  Horn  v. 
Miller^  20  Neb.,  98.  Before  making  further  reference  to 
that  case  let  us  examine  the  facts  disclosed  by  the  record  in 
this.  The  decree  begins  with  the  following  recital :  '^After- 
wards, at  the  May  term  of  said  court  and  on  th)e  30th  day 
of  July,  1891,  a  decree  was  rendered  herein  as  follows." 
At  the  end  of  the  decree,  and  Immediately  above  the  clerk^s 
certificate  thereto,  appears  the  following:  ''Dated  July  27, 
1891."  The  only  other  record  evidence  on  the  subject  is 
an  entry  in  the  appearance  docket  indicating  that  the  decree 
was  entered  on  the  1st  day  of  August,  1891.  The  clerk 
of  the  district  court  testifies  that  the  decree  was  filed  in  his 
office  July  30.  From  the  affidavits  of  appellees  it  appears 
that  on  the  14th  day  of  July,  Judge  Wakeley  from  the 
bench  publicly  announced  his  findings  of  fact  and  con- 
olusions  of  law,  or,  in  the  language  of  the  affidavits,  "his 
findings  and  judgment,"  and  that  Mr.  Smith,  of  counsel 
for  appellees,  was  directed  to  draft  a  decree  in  accordance 
with  the  opinion  so  announced;  that  a  decree  was  prepared 
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and  submitted  to  the  attorney  for  appellants,  by  whom  it 
was  returned  to  Mr.  Smith  on  the  22d  day  of  July  with 
written  objections  to  the  form  thereof.  Subsequently  it 
was  approved  by  the  judge  over  the  objections  of  appel- 
lants and  filed  with  the  clerk  July  30.  It  does  not  ap|)ear 
that  any  notes  were  made  by  the  district  judge  at  the  time 
of  the  announcement  of  his  conclusion^  or  any  entry  in  the 
trial  docket  or  other  record  or  entry  of  the  decree,  until  it 
was  approved  by  tiie  judge  presumably  on  the  27th.  The 
question  therefore  is,  When  did  the  time  allowed  for  appeal 
begin  to  run  against  appellants?  If  from  the  time  of  the 
delivery  of  the  opinion  of  the  judge  on  the  14th,  the  time 
had  expired  before  the  appeal  was  taken ;  but,  if  it  is  to  be 
reckoned  from  the  date  of  the  approval,  to  the  decree  on 
the  27th,  or  from  the  date  it  was  filed  with  the  clerk  on  the 
30th,  it  is  clear  that  the  appeal  was  taken  in  time  and  the 
motion  to  dismiss  should  be  denied. 

This  case  might  be  distinguished  from  Horn  v.  MiUeron 
the  facts,  since  here  there  is  no  record  evidence  whatever  that 
the  decree  was  entered  on  the  14th ;  hence  the  efiect  of  the 
affidavits  of  appellees  is  to  impeach  or  contradict  their  own 
judgment.  We  have,  however,  re-examined  the  question 
and  the  conclusion  reached  is  in  accordance  with  the  views 
expressed  in  that  case  in  thedissenting  opinion  of  the  present 
chief  justice.  We  can  agree  with  the  learned  author  of  the 
majority  opinion,  that  for  some,  perhaps  most,  purposes  the 
date  of  a  judgment  is  the  time  when  the  decision  was  made 
and  announced  by  the  court,  rather  than  the  time  when  it 
was  entered  upon  the  records.  But  in  most,  we  believe  all, 
of  the  cases  cited  in  the  opinions  and  text-books  in  support 
of  that  proposition  the  judgment  was  subsequently  entered 
in  conformity  with  the  decision,  and  that  in  none  of  them 
was  the  testimony  of  witnesses  received  by  the  appellate 
court  to  prove  tliat  the  judgment  or  decree  was  wrong  in 
fact  and  was  entered  at  a  time  other  than  that  shown  by 
the  record.     According  to  the   practice  in  the  chancery 
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courts,  the  enrollment  or  entry  of  a  decree  was  neoessarj 
before  a  bill  of  review  would  lie  (Story's  Eq.  Pleading 
[9th  ed.],  sec.  403;  Daniel's  Ch.,  1576, 1581),  and  following 
that  practice  the  rule  has  prevailed  both  in  courts  of  com- 
mon law  and  of  equity  in  this  country  where  the  distinc- 
tion has  been  maintained,  that  there  must  be  an  entry  of 
the  judgment  or  decree  before  an  appeal  will  lie*  By  this 
it  is  not  meant  that  it  must  in  all  cases  be  actually  spread 
upon  the  records  Of  the  court,  for,  as  said  in  Hoiti  v.  Miller^ 
in  some  states  no  such  formal  entry  is  required.  But  that 
the  judgment  must  be^made  a  matter  of  record  in  order  to 
limit  the  time  for  api)eal  is  a  proposition  well  sustained  by 
authority.  (^Humphrey  v.  Havens,  9  Minn.,  318;  Hostetter 
V.  Alexander,  22  Id.,  559;  Exley  r.  Betryhill,  36  Id.,  117; 
Hazeliine  v.  Simpson^  61  Wis.,  427;  Milwaukee  v,  Pabst, 
€4  Id.,  2J4;  Rubber  Co.  v.  Goodyear,  6  Wall.  [U.  S.], 
153) 

It  is  said  by  Judge  Elliott  in  his  recent  valuable  work 
on  Appellate  Procedure,  sec.  118:  ^'The  general  rule  is 
that  there  must  be  an  entry  of  judgment  before  an  appeal 
can  be  taken,  and  it  must  fallow  that  until  the  judgment  . 
is  entered  the  time  within  which  an  appeal  must  be  taken 
does  not  begin  to  run.  As  an  appeal  taken  before  an  entry 
of  judgment  is  premature,  it  may  be  dismissed  on  motion* 
There  is  some  conflict  in  the  adjudged  cases,  but  the  de- 
cided weight  of  authority  supports  the  rule  we  have  stated. 
It  seems  clear  upon  principle  that  the  rule*stated  must  be 
the  correct  one,  for  until  there  is  an  entry  of  judgment 
there  is  no  authentic  record  evidence  of  a  final  dis)>osition 
of  the  case,  and  that  there  is  a  final  judgment  must,  as  a 
general  rule,  appear  from  the  record."  And  again,  sec. 
119,  the  same  author  says:  "The  right  to  appeal,  as  a 
general  rule,  dates  from  the  time  that  a  complete  judgment 
is  rendered  and  recorded." 

The  rule  which,  in  our  opinion,  has  the  sanction  of  au- 
thority, and  which   is  commended  by  considerations  of 
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justice  and  equity,  is  that  the  time  for  appeal  begins  to  run 
against  the  appellant  from  the  time  it  is  within  his  power 
to  comply  with  the  provisions  of  the  statute  r^ulating 
appeals  by  filing  in  the  court  a  transcript  of  the  proceed- 
ings of  the  district  court,  and  not  before.  The  motions  to 
require  appellees  to  supply  the  exhibits  mentioned  therein^ 
and  to  dismiss  the  appeal  are  overruled. 

MonONB  OVESBUI^EIX 

Thb  other  judges  concur. 


WuLUAH  Hatnes  v.  Union  Investment  Gokpakt 

ET  AL. 

[Filed  Dbobicbbb  Id,  1893.J 

L  Landlord  and  Tenant:  Lbasb:  Oovbnavt  of  Lkssob  lo 
Pay  fOB  iMPBOVEMEifTs:  FokFBiTUBB:  Equitable  Kklief. 
A  lease  oontained  this  pfOTisioo:  ''Upon  the  expiration  of  this 
lease,  and  before  the  sarrender  of  said  premises  by  said  parties 
of  the  second  part,  said  party  of  the  first  part  shall  pnrchass 
and  pay  for  all  the  farnitnre,  pictares,  and  fixtures  pat  into  said 
premises  by  parties  of  the  second  part.  If  said  parties  cannot 
agree  npon  price  of  said  fhrnltore,  then  party  of  the  first  part 
shaU  select  ope  man  and  the  parties  of  the  second  part  sbaU  se- 
lect one  man,  and  the  men  chosen  shall  select  a  third,  and  said 
three  men  shall  act  as  arbitrators  and  determine  the  price  of  said 
fbrnitnrei  pictures,  and  fixtures,  and  said  first  party  shall  pay 
the  price  so  determined  and  fixed.  The  famUy  pictures  and 
fhroiture  belonging  to  the  families  of  said  parties  of  the  second 
part  are  excepted  according  to  inventory  to  be  attached  to  this 
lease,  and  all  the  furniture  and  fixtures  put  into  said  premises 
by  the  said  parties  of  the  second  part,  except  family  pictures 
and  furniture,  shall  be  and  are  hereby  pledged  for  the  payment 
of  rent,  and  said  party  of  first  part  shall  have  a  lien  therecm  for 
rent.''  Held,  That  the  tenant  could  not  be  ejected  withont 
payment  of  the  furniture,  etc.    That  a  court  of  equity  will 
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protect  the  tenant  in  poneoBion  of  the  property  until  he  is  paid 
for  the  valae  of  each  fnrnitare  and  fixtures. 


— :  Fobfeitubb:  Non-paymbnt  of  Rent:  Dxmakd.  Id 
order  to  work  a  forfeiture  of  a  lease  for  non-pajment  of  rent 
there  must  be  a  demand  on  the  tenant  for  the  rent,  although 
such  demand  may  be  in  th<e  form  of  a  notice  to  quit 


8.  :  CoNTBOVEUsiES  BffrwEBN  Lessor  and  Lessee  :  £qui« 

TABLE  Jurisdiction  to  Prevent  Multipligitt  of  Suits. 
Where  many  queetions  are  in  dispute  between  a  lessor  and  lessee 
beside  the  mere  right  of  possession  of  the  property,  a  court  of 
equity  will  entertain  jurisdiction  and  thus  settle  all  matters  be- 
tween  the  parties  relating  to  the  subject  in  one  action,  and  pro- 
Tent  a  multiplicity  of  suits. 

Erbob  to  the  district  court  for  Hall,  ooanty.  Tried 
below  before  Harrison,  J. 

Abbott  &  Catdtoell,  for  plaintiff  in  error: 

Demand  for  performance  must  be  made  before  a  forfeit- 
ure can  be  adjudged.  {Merrifield  v.  Oobleigh,  4  Cush. 
[Mass.]^  182 ;  Bowman  v.  Foote,  1  Am.  Law  Reg.,  n.  s. 
[Conn.],  360;  MoQuesten  v.  Morgan^  34  N.  H.,  400.) 
Payment  of  furniture,  fixtures,  and  pictures  hy  the  land- 
lord is,  by  terms  of  the  lease,  a  condition  precedent  to  re- 
covery of  possession  of  the  premises.  {Hopkins  v.  Oilman, 
22  Wis.,  476,  and  47  Id.,  581 ;  JEoke  v.  Fetzer,  65  Id.,  65.) 
The  cases  last  named  were  also  cited  to  the  point  that  the 
cause  is  a  proper  one  for  the  intervention  of  a  court  of 
equity  to  protect  the  tenant  in  his  possession  till  payment 
is  made  for  improvements,  and  all  matters  in  controversy 
between  lessor  and  lessee  are  determined. 

W.  A.  Prince,  and  Thompson  Bros,,  contra. 

Maxwell,  Ch.  J. 

This  is  an  action  somewhat  in  the  nature  of  a  bill  of 
peace.  It  is  alleged,  in  substauce.  in  the  petition  that 
William  Haynes  is  the  assignee  of  a  lease  made  between 
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O.  W.  Scarff  and  Edo  &  Moulton ;  that  the  Union  In- 
vestment  Company  is  the  owner  of  the  premises  under  a 
deed  fi*om  C.  W.  Scarff,  made  after  the  execution  and  de- 
livery of  the  lease;  that  John  D.  Moore  is  trustee  for  the 
purpose  of  collecting  rents  of  Jthe  property  in  question, 
which  is  hotel  property,  known  as  the  Palmer  House^  in 
the  city  of  Grand  Island;  that  the  lease,  by  its  terms,  pro- 
vided that  possession  of  the  premises  would  be  given  to 
the  lessees  June  1,  A.  D.  1887 ;  the  rent  should  be  payable 
in  monthly  installments  on  the  15th  of  each  month  ;  a  copy 
of  the  lease  is  attached  to  plaintiff's  petition  and  made  a 
part  thereof.  The  building,  at  the  time  of  the  execution 
of  the  lease,  was  in  course  of  erection,  and  was  not  com- 
pleted and  possession  given  under  it  until  June  20,  1888. 
Haynes  purchased  Eno  &  Moul ton's  leasehold  interest  and 
oertain  personal  property  in  the  hotel  on  the  20th  day  of 
June,  1890,  and  took  immediate  possession,  P&yi^g  i^^r 
000  therefor. 

The  lease  provides  that  the  lessor  or  assigns  should 
keep  the  premises  in  repair;  and  that  on  the  expiration  of 
the  lease  and  before  surrender  of  possession  the  lessor 
should  purchase  and  pay  for  all  furniture,  fixtures,  and 
pictures  put  in  the  premises  by  the  lessee;  and  in  the 
event  of  a  dispute  as  to  the  value  thereof  the  lease  provided 
for  the  selection  of  arbitrators  to  determine  such  value. 
The  exact  words  of  this  provision  are  as  follows: 

'^Upon  the  expiration  of  this  lease,  and  before  the  sur- 
render of  the  possession  of  said  premises  by  said  parties  of 
the  second  part,  said  party  of  the  first  part  shall  purchase 
and  pay  for  all  the  furniture,  pictures,  and  fixtures  put 
into  said  premises  by  parties  of  the  second  part.  If  said 
parties  can  not  agree  upon  price  of  said  furniture,  then  party 
of  the  first  part  shall  select  one  man  and  the  parties  of  the 
second  part  shall  select  one  man,  and  the  men  chosen  shall 
select  a  third,  and  said  three  men  shall  act  as  arbitrators, 
and  determine  the  price  of  said  furniture,  picturea,  and 
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fixtures,  and  said  first  party  shall  pay  the  price  so  deter- 
mined and  fixed.  The  family  pictures  and  furniture  be- 
loniring  to  the  families  of  said  parties  of  second  part  are 
excepted  according  to  inventory  to  be  attached  to  this  lease, 
and  all  the  furniture  and  fixtures  put  into  said  premises 
by  the  said  parties  of  the  second  part,  except  family  pict- 
ures and  furniture,  shall  be  and  are  hereby  pledged  for 
the  payment  of  rent,  and  said  party  of  the  first  part  shall 
have  a  lien  thereon  for  rent.'^ 

The  value  of  this  property  is  allied  in  the  petition  at 
$28,000.  The  petition  alleges  failure  to  repair,  after  re* 
peated  demands  for  making  such  repairs;  that  plaintifi^ 
had  made  repairs  to  the  value  of  $14.88;  that  other  re- 
pairs were  then  needed ;  and  that  plaintifiT  was  damaged  by 
failure  of  lessors  to  make  the  same  to  the  amount  of  $500; 
that  on  or  about  July  20,  1890,  he  offered  to  pay  rent  for 
the  month  ending  July  20,  less  the  amount  so  paid  for  re- 
pairs, and  was  informed  by  Moore,  trustee,  that  a  Mr. 
Marsh,  whose  business  it  was  to  look  aftier  repairs,  was  ab- 
sent from  the  city,  and  requested  the  plaintifiT  to  wait  until 
his  return.  On  the  20th  day  of  August  he  called  again 
4>n  Moore,  tendered  and  ofiered  to  pay  $400  more,  being 
rent  due  for  the  month  ending  August  20,  1890,  when  he 
was  informed  by  the  trustee  that  he  had  been  instructed  to 
receive  no  more  rent  from  the  plaintifi.  • 

The  petition  further  allies  that  Marsh  not  having  re- 
turned to  the  city,  and  that  plaintiff  being  in  doubt  as  to 
his  legal  rights  in  the  premises,  then  tendered  to  said 
Moore  $800,  being  rent  in  full  for  the  months  ending  July 
20  and  August  20,  1890,  which  was  also  refused.  Notice 
to  quit  was  served  upon  the  plaintiff  on  the  same  day, 
signed  by  the  defendants  by  their  attorney. 

The  petition  also  allies  that  no  demand  was  made  on 

the  plaintiff  for  any  rent  at  any  time;  that  no  offer  was 

«ver  made  to  pay  for  the  property  in  the  hotel  according  to 

the  terms  of  the  lease,  nor  auy  offer  to  arbitrate  as  to  the 

62 
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price  or  valae  thereof,  nor  did  thej  offer  to  make  the  nec- 
essary repairs  upon  the  building,  or  to  pay  for  those  al- 
ready made  by  the  plaintiff;  that  suit  was  commenced  in 
the  county  court  of  Hall  county,  on  August  30,  by  defend* 
ants  to  recover  possession  of  the  premises,  and  was  then 
pending.  This  suit  was  instituted  in  the  district  court  of 
Hall  county  September  6,  1890,  and  $800  deposited  with 
the  clerk  of  the  court,  and  contains  also  an  offer  to  pay 
$400  to  the  clerk  on  the  20th  day  of  each  month  thereafter 
for  the  use  and  benefit  of  the  defendants  during  the  pend- 
ency of  the  suit. 

The  petition  also  alleges  a  conspiracy  on  the  part  of  the 
Union  Investment  Company  and  Moore  to  injure  the 
plaintiff  in  his  financial  reputation  and  standing ;  that  the 
suit  was  instituted  for  the  sole  purpose  of  harassing  and 
annoying  the  plaintiff;  and  alleging  that  the  plaintiff  had 
no  adequate  remedy  at  law  in  the  premises;  that  if  the 
suit  in  the  county  court  was  allowed  to  proceed  it  woald 
result  in  the  prosecution  of  numerous  suits  to  ascertain  the 
value  of  the  property  in  the  hotel,  to  ascertain  the  amount 
of  plaintiff 's  damage  in  the  premises  from  defendants'  fail- 
ure to  repair,  and  value  of  repairs  already  made,  and  pray- 
ing a  temporary  order  of  injunction;  and  that  in  the  event 
the  plaintiff's  right  to  the  possession  had  been  forfeited, 
that  ttie  value  of  the  furniture,  fixtures,  and  pictures  might 
be  ascertained  by  the  court,  and  the  defendants  compelled 
to  pay  for  the  same  before  possession  should  be  surrendered 
by  the  plaintiff;  that  his  damages  by  reason  of  the  failure 
to  make  the  repairs  might  be  ascertained  and  defendaots 
compelled  to  pay  the  same ;  that  he  might  also  recover  cost 
and  value  of  all  repairs  made  by  him,  and  that  on  the  final 
hearing  the  suit  in  the  county  court  might  be  forever  en- 
joined ;  and  praying  for  general  relief. 

A  general  demurrer  was  sustained  to  the  petition  in  the 
court  below,  and  the  plaintiff  not  desiring  to  amend,  the 
action  was  dismissed. 
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In  our  view  the  petition  states  a  cause  of  action.  The 
general  rule  is  that  where  a  lessor  is  by  contract  liable  to 
pay  his  tenant  for  improvements  made  on  the  leased  prem- 
ises during  the  tenancy^  the  tenant  will  be  allowed  to  retain 
possession  of  the  leased  property  until  such  payment  be 
made,  unless  there  be  a  special  contract  compelling  the  ten- 
ant to  deliver  possession  without  such  payment  The  ten- 
ant is  treated  as  having  an  equitable  lien  upon  the  premises 
for  his  improvements  and  to  retain  possession  in  order  to 
enforce  his  lien.  (Eeke  v.  Felzer^  65  Wis.,  55 ;  Hopkins  v. 
Oilman,  22  Id.,  476,  and  47  Id.,  581.) 

In  Hopkins  v,  Gifman^  supra,  Oilman,  although  known 
to  be  a  man  of  great  wealth,  was  not  permitted  to  recover 
possession  of  the  premises  until  he  had  paid  for  the  im- 
provements which,  on  the  termination  of  the  lease,  he  had 
agreed  to  pay  for.  The  same  rule  applies  where  the  lessor 
agrees  to  purchase  and  pay  for  the  furniture,  fixtures,  etc., 
of  the  lessee.  This  is  a  part  of  the  contract  which,  in  or- 
der to  justify  ejectment,  must  be  fulfilled  on  the  part  of  the 
lessor.  In  the  last  case  cited  from  Wisconsin  it  was  held 
that  a  court  of  equity  will  protect  the  lessee  in  possession 
of  the  property  until  he  is  paid  for  the  value  of  the  im- 
provements. So  in  the  case  at  bar,  equity  will  protect  the 
lessee  in  possession  until  the  property  which  the  defendant 
agreed  to  purchase  is  paid  for. 

It  is  alleged  in  the  petition  that  no  demand  for  rent  has 
been  made,  and  this  is  admitted,  for  the  purpose  of  the  ac- 
tion, by  the  demurrer.  Such  demand  is  necessary  in  order 
to  predicate  forfeiture  on  the  failure  to  pay.  Under  the 
decisions  of  this  court  a  demand  may  be  made  by  a  notice 
to  quit.  {Heridrickson  v.  Beeson,  21  Neb.,  61.)  If  this  is 
a  suftcient  demand  it  is  probable  that  a  tender  of  payment 
at  that  time  would  defeat  a  recovery. 

It  is  claimed  that  a  court  of  equity  has  no  jurisdiction. 
In  our  view  this  position  is  untenable.  Many  other  ques- 
tions are  in  dispute  beside  the  mere  naked  right  to  pos- 
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session  of  the  property,  and  these  can  only  be  adequately 
adjusted  in  a  court  of  equity,  and  thus  in  one  action  settle 
all  matters  in  controversy  and  prevent  a  mnltiplicity  of 
suits.  It  is  apparent  that  the  court  erred  in  sustaining  the 
demurrer.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reyebsed  and  remanded. 

The  other  judges  concur. 


47  233  WoBK  Bros.  &  Co.  v.  Oliver  Jacobs  &  Co.,  bt  al. 


[Filed  Deoembbb  16, 1892.] 

Sales:  Obtaikino  Cbedit  bt  Misstatehknt  of  Finahctal 
Condition:  Fbaud:  Rescission.  Where  mn  inaolTent  pw 
chaser  of  gooda  makes  represeotatiooe  as  to  his  financial  ooadi- 
tion  which  he  knows  do  not  represent  the  trae  condition  of 
his  affiiirs,  bj  reason  of  which  a  seller  is  induced  to  part  with 
his  goods  on  credit  on  the  &tth  of  each  statements,  the  traasse- 
tion  is  fraadalent  and  the  seller  may,  upon  discovering  Um 
fraud,  rescind  the  sale  and  reclaim  the  goods. 

Error  to  the  district  court  for  Cass  county.     Tried 
below  before  Chapman,  J. 

Lamby  Rioketts  A  Wihon^  for  plaintiffs  in  error. 
Wooley  A  Oibaon^  and  E.  P.  Holmes,  oorUrcu 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  instituted  by  the  plaint- 
iffs against  the  defendants  to  recover  "  137  suits  of  read/ 
made  clothing  and  126  pairs  of  pantaloons,  ready  made, 
and  two  coats  and  two  vests,  of  the  value  of  $1,632.63, 
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bdng  all  the  ready  made  clothing  in  the  general  stock  of 
said  Jacobs  &  Co.,  at  Wabash,  Nebraska.  Plummer,  Perrj 
&  Co.  answer  that  they  have  a  special  interest  in  the  prop- 
erty by  virtue  of  a  chattel  mortgage*  The  answer  of 
Jacobs  &  Co.  is  as  follows : 

"  Come  now  the  above  named  defendants,  Oliver  Jacobs, 
Paulina  A.  Horton,  and  Joseph  Emery,  partners  doing 
business  in  the  firm  name  of  Oliver  Jacobs  &  Co.,  and  for 
separate  answer  to  plaintiffs'  petition  deny  each  and  every 
all^ation,  averment,  and  statement  therein  contained. 

"Second — ^These  defendants  farther  answering  all^ 
that  on  and  prior  to  about  the  20th  day  of  August,  1889, 
these  defendants  were  the  owners,  absolutely,  of  the  goods 
and  chattels  described  in  plaintiffs'  petition ;  that  on  or 
aboat  said  date  these  defendants  executed  and  delivered  to 
the  said  Eli  Plummer,  Roscoe  Perry,  and  John  Fitzgerald, 
partners  doing  business  as  Plummer,  Perry  &  Co.,  a  chat- 
tel mortgage  upon  said  described  goods  to  secure  bona  fide 
indebtedness  in  the  sum  of  f  2,500. 

"  Third — That  under  and  by  virtue  of  said  chattel  mort- 
gage the  said  defendants  Plummer,  Perry  &  Co.  took 
possession  of  said  goods  and  chattels,  and  so  held  possession 
at  the  time  said  goods  were  taken  by  the  writ  of  replevin 
by  the  plaintiffs. 

"  Fourth — That  the  said  defendants  Plummer,  Perry  & 
Co.,  under  and  by  virtue  of  said  chattel  mortgage,  were 
seized  of  a  special  ownership  in  said  goods  and  chattels, 
and  were  entitled  to  the  possession  of  the  same. 

"Fifth — That  these  defendants  have  no  title  or  owner- 
ship in  said  chattel  property,  unless  there  should  be  a  sur- 
plus over  and  above  the  amount  necessary  to  pay  the  claim 
of  said  Plummer,  Perry  &  Co. 

"Sixth ^Wherefore  these  defendants  pray  that  they  may 
go  hence  and  recover  their  costs,  and  that  the  possession  of 
said  property  be  awarded  the  said  Plummer,  Perry  &  Co., 
mortgagees  as  aforesaid.'' 
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The  parties  entered  into  a  stipulation  as  to  the  facts  as 
follows : 

**  It  is  hereby  stipulated  and  agreed  that  this  cause  shall 
be,  and  the  same  hereby  is,  submitted  to  the  above  entitled 
court  for  determination  on  the  following  agreed  fisusts: 

'^  First — ^That  the  plaintiffs  are  wholesale  dealers  at  Chi- 
cago, Illinois. 

^'Second — That  defendants  Oliver  Jacobs  A  Oo.,  at  all 
times  herein  mentioned  and  up  to  the  19th  day  of  Augnst, 
1889,  were  dealing  in  general  merchandise  at  Wabash,  Ne* 
braska,  under  the  firm  name  of  Oliver  Jacobs  &  Co.,  whidi 
firm  was  composed  of  Oliver  Jacobs,  Paulina  A.  Horton, 
and  Joseph  Emery. 

*' Third — That  at  all  times  herein  mentioned  the  defend- 
ants Plummer,  Perry  &  Co.  were  and  still  are  wholesale 
grocers  at  Lincoln,  Nebraska. 

''Fourth— That  on  the  11th  day  of  March,  1889,  the 
defendant  Oliver  Jacobs  &  Co.,  through  Oliver  Jacobs,  for 
the  purpose  of  obtaining  credit  from  plaintiffs,  and  for  llie 
purpose  of  buying  goods  from  them  on  credit,  made  to 
plaintiffs  a  statement  of  the  resources  and  liabilities  of  said 
firm,  and  the  individual  members  thereof,  which  statement 
was  as  follows : 

RESOUBOES  AND  LIABILITIES  OF  THE  FIBM  OF   OLIVEB 

JACX>BS  A  00. 

Resouroea, 

Three  hundred  acres  of  land  adjoining  the 

town  of  Wabash |13,500  00 

Four  town  lots 400  00 

Live  stock 1,400  00 

Grain 300  00 

Outstanding  accounts 4,000  00 

Insurance  due  on  losa • 5,000  00 

124,600  00 
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Liabilitiea. 

Beal  estate  mortgage  on  above  300 

acres  of  land $5,000  00 

Total  other  indebtedness 4,000  00 

$9,000  00 

Net  worth $15,600  00 

Individual  property  of  Oliver  Jacobs : 

Real  estate $1,500  00 

Individual  property  of  Mrs.  P.  A.  Horton : 

160  acres  of  land   near  Elm-  * 

wood $4,800  00 

Bills  receivable 3,000  00 

$7,800  00 

Liabilities : 

Real  estate  mortgage  on  above  farm 2,300  00 

Net  worth $6,500  00 

Individual  property  of  Joseph  Emery : 

Real  es(ate,*Page  county,  Iowa. $7,200  00 

Live  stock 2,100  00 

Grain 300  00 

Which  statement  was  made  to  all  creditors  and  including 
Plummer,  Perry  &  Co. 

''Fourth — That  at  the  time  of  making  the  above  state- 
ment the  said  firm  of  Oliver  Jacobs  &  Co.  in  truth  and  in 
fiu$t  owned  no  part  of  said  300  acres  of  land  mentioned  in 
the  above  statement,  save  by  the  contract  attached  hereto, 
marked  Exhibit  B,  no  part  of  the  consideration  therein 
mentioned  having  been  paid,  but  they  had  given  their 
notes  for  the  same,  which  notes  Horton  now  holds;  that 
there  was  due  on  loss  covered  by  insurance  only  $4,250, 
instead  of  $5,000,  and  that  said  firm  was  indebted  on  un- 
secured claims  $9,132.10,  instead  of  $4,000;  that  tV^  in- 
dividual property  of  Oliver  Jacobs  was  at  that  time  mort- 
gaged in  the  sum  of  $200  instead  of  unincumbered;  that 
at  that  time  the  160  acres  owned  by  Mrs.  P.  A.  Horton, 
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near  Elmwood,  listed  above,  was  incumbered  $2,475  in- 
stead of  |2,300,  as  stated  in  said  statement. 

**  Fifth — Tiiat  Oliver  Jacobs  knew  all  the  facts  when  he 
made  said  above  mentioned  statement. 

''Sixth — ^That  plaintiff,  relying  on  the  trath  and  correct- 
ness of  said  statement  so  made  to  them  by  said  Jacobs  & 
Co.,  and  believing  the  same  to  be  correct  and  true,  sold  and 
shipped  to  said  Jacobs  &  Co.  the  goods  herein  in  contro- 
versy, in  the  month  of  March,  1889. 

''Seventh — That  said  Jacobs  &  Co.  have  never  paid  for 
the  goods  in  controversy  or  any  part  thereof. 

"Eighth— That  on  the  19th  day  of  August,  1889,  and 
white  said  Oliver  Jacobs  &  Co.  were  in  the  possession  of  a 
stock  of  goods  at  Wabash,  Nebraska,  including  the  goods 
in  controversy,  they  executed  aud  delivered  in  due  form  of 
law  to  one  George  Smith  and  Joe  McEeag  a  chattel  mort- 
gage for  the  sum  of  $300  and  $200  to  secure  a  bona  fde 
and  unpaid  debt,  then  and  theretofore  owing  by  said  Jacoba 
&  Co.  to  said  Smith  &  McKeag;  also  a  chattel  mortgage 
for  $1,500  to  defendants  Plummer,  Perry  &  Co.,  to  secure 
a  bona  fde  and  unpaid  debt  owing  to  them  from  said 
Jacobs  &  Co.,  for  goods  and  merchandise  theretofore  sold 
and  delivered  by  Plummer,  Perry  &  Co.  to  said  Oliver 
Jacobs  <&  Co.,   and  said    Jacobs  &   Co.  turned   posses- 
sion of  said  stock  of  goods,  including  those  in  contro- 
versy, over  to  said  Smith  &  McKeag,  who  held  possession 
of  the  same  until  the  21st  day  of  August,  1889,  when  said 
Smith  &  McKeag  sold,  assigned,  and  transferred  the  said 
mortgages,  and  all  their  rights  thereunder,  to  said  Plum- 
mer, Perry  &  Co.,  for  a  valuable  consideration,  by  the 
execution   and  delivery  to   them  of  Exhibits  A  and  B, 
hereto  attached  and  made  a  part  of  this  stipulation,  and 
turned  his  possession  over  to  them,  and  then  said  Plummer, 
Perry  &  Co.  continued  in  possession  from  that  time  until 
the  levy  of  the  writ  in  this  case ;  and  that  on  the  20th 
day  of  August,  1889,  said  Jacobs  &  Co.  executed  to  said 
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Plummer^  Peny  &  Co.  a  chattel  mortgage,  in  due  form  of 
law,  for  $2^000  to  secure  the  debt  of  that  amount  for  goods 
theretofore  sold  and  delivered  to  Jacobs  &  Co.  by  said 
Plummer,  Perry  &  Co. 

**  Ninth — ^That  at  the  time  of  the- levy  of  the  writ  in  this 
case  the  defendants  Plummer,  Perry  &  Co.  were  in  pos- 
session of  all  the  said  stocks  of  goods,  including  the  goods 
in  controversy,  under  and  by  virtue  of  the  three  chattel 
mortgages  heretofore  herein  mentioned,  and  with  no  other 
right  thereto  than  by  said  mortgage  conferred. 

''Tenth — That  said  indebtedness  of  said  Jacobs  &  Co.  to 
Plummer,  Perry  &  Co.  and  Geoi^  Smith  and  Joe  McKeag 
was  bona  fide,  and  was  for  goods  theretofore  sold  and  de- 
livered to  said  Jacobs  &  Co.  by  said  Plummer,  Perry  & 
Co.,  and  Smith  &  McKeag  was  wholly  uupaid. 

''Eleventh^-Thatsaid  goods  so  taken  under  this  writ  in 
this  case  are  now  in  the  possession  of  the  plaintiff  and  have 
been  since  levy  and  writ  of  replevin. 

"Twelfth — That  the  value  of  goods  in  controversy  in 
this  case  at  the  time  they  were  taken,  was  $1,000. 

''  Thirteenth — That  five  cents  is  the  amount  of  damages 
snstained  by  the  defendants  Plummer,  Perry  &  Co.  for 
the  detention  of  these  goods. 

''Fourteenth — That  plaintiffs  did  not  know  the  fiicts 
abo^e  mentioned  as  to  resources  and  liabilities  of  said 
Oliver  Jacobs  &  Co.  until  the  day  before  this  suit  was 
brought 

"Fifteenth— That  said  Plummer,  Perry  &  Co.  sold  the 
remainder  of  said  stock  after  the  replevin  of  the  goods  in 
controversy  for  the  sum  of  $1,953.22  and  applied  in  the 
payment  of  the  mortgages  so  held  by  them,  and  there  is 
still  due  thereon  $2,128.58. 

"Sixteenth — That  said  firm  of  Oliver  Jacol)s  &  Co.  and 
Oliver  Jacobs,  Paulina  A.  Horton,  and  Joseph  Eknery  are, 
and  since  August  19, 1889,  have  been,  insolvent. 

"  Seventeenth — That  the  interest  of  Plummer,  Perry  & 
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Co.  in  the  goods  in  oontroversj,  if  any,  is  the  amoant  of 
the  unpaid  balanoe  of  their  claim,  which  is  |2,128.58,  as 
shown  by  the  statement  hereto  attached  and  made  a  part  of 
this  stipulation,  and  marked  Exhibit  C/' 

The  court  below  found  in  &vor  of  the  defendants  and 
rendered  judgment  accordingly. 

It  will  be  observed  that  it  is  agreed  that  Jacobs  &  Co. 
were  insolvent  when  the  goods  in  question  were  purchased 
from  the  plaintiffs,  and  that  Jacobs  &  Co.,  when  purchas- 
ing the  same,  led  the  plaintiffs  to  believe  that  they  were 
solvent  and  able  to  pay  their  debts,  and  it  is  clearly  shown 
that  Plummer,  Perry  &  Co.  gave  no  new  consideration 
when  taking  the  chattel  mortgage.  This  being  so,  the  right 
of  the  plaintiffs,  the  owners  of  the  goods,  is  superior  to 
theirs.  This  question  is  considered  by  the  supreme  court 
of  Iowa  in  Reid  v.  Cdwduroy,  44  N.  W.  Rep.,  351,  in  a  case 
very  similar  to  this,  and  it  was  held  that  the  seller  could 
reclaim  the  goods.  It  is  said  '^  where  goods  are  sold  there 
is  a  promise,  expressed  or  implied,  on  the  part  of  the  buyer 
to  pay  for  them,  and  the  seller  has  a  right  to  rely  upon  the 
presumption  that  the  buyer  intends  to  perform  his  obliga- 
tions by  making  payment.  Therefore,  if  the  latter  enter- 
tains a  secret  intent  not  to  make  payment,  that  intent  and 
his  failure  to  disclose  it  constitute  such  a  fraud  as  will  en- 
title the  seller  to  rescind  the  sale.  {Factory  o.  Lendrum^  67 
la.,  681 ;  s.  c,  10  N.  W.  Bep.,  900 ;  Lindauer  v.  Hay^  61  la., 
666 ;  s.  c,  1 7  N.  W.  Rep.,  98 ;  Nichols  v.  Michael,  23  N.  Y., 
266;  Hennequin  v.  Naylor,  24  N.  Y.,  140;  Dow  v.  San- 
bom,  3  Allen  [Mass.],  182;  Belding  v,  Franldand,  8  Lea 
[Tenn.],  67 ;  see,  also,  Lee  v.  SimmonSy  66  Wis.,  626;  s.  c, 
27  N.  W.  Rep.,  174;  Donaldson  v.  Fa;i-mU,  93  U.  8.,  631.) 
The  supposed  solvency  of  the  purchaser  is  usually  a  mate- 
rial inducement  to  the  sale  of  goods;  and  where  it  is,  and 
the  purchaser  makes  false  and  fraudulent  representations  in 
regard  to  it,  upon  which  the  vendor,  not  knowing  the 
truth,  relies  in  effecting  the  sale,  it  may  be  rescinded  by 
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the  vendor  as  fraudulent."  This,  we  think,  is  a  correct 
statement  of  the  law,  and  was  so  held  by  this  court  in  Symns 
V.  Benner^  31  Neb.,  593 ;  Tootle  v.  First  National  Bank,  34 
Id.,  863,  and  is  the  general  rule.  {Redpaih  v.  Brown^  39 
N.  W.  Rep.  [Mich.,  1888],  61 ;  McGraw  v.  Henry,  47  Id. 
[Mich.,  1890],  345 ;  Ikhon  v.  Hudson,  Id.  [Mich.,  1890], 
347;  Beid  v.  Cowduroy,  44  Id.  [la.,  1890],  352;  Peoples 
Savings  Bank  v.  Boies,  120  XJ.  S.  [1887],  556 ;  Morse  v. 
Godfrey,  3  Story  [C.  C.  U.  S.],  364 ;  Johnson  v.  Peek,  1 
Wood.  &  Min.  [C.  C.  U.  S.],  334 ;  Bison  v.  Knapp,  1  Dill. 
[C.  C.  U.  S.],  187.)  It  follows  that  the  judgment  must 
be  reversed  and  the  cause  will  be  remanded  to  the  district 
court  to  render  judgment  in  accordance  with  this  opinion. 

Judgment  aogobdingly. 

The  other  judges  concur. 


S5    77d 
189    188 

Lizzie  Reeves,  Executrix,  appellant,  v.  Edward        ^  |g 
M.  WiLOOX  ET  AL.,  Impleaded  with  H.  W.  Cur- 

TIS  ET  AL.,  appellees. 

[FiLSD  Dboembeb  16, 1892.] 

Mortgage  Foreclosures:  Pubchasb  Money:  MobtgaoeExs- 
ODTED  BT  One  of  Thbee  Pubchasebs:  Deficiency  Judg- 
ment. Three  persons  jointly  purchased  three  lots  In  an  addition 
to  the  dtj  of  Lincoln  for  |3,000,  one-fonrth  cash  in  hand  and 
the  balance  on  credit.  By  agreement  the  title  was  taken  in  tha 
name  of  W.,  one  of  the  purchasers,  and  he  was  to  give  his  note 
secured  by  mortgage  on  the  lots  for  the  unpaid  purchase  money, 
and  these  were  accepted  by  the  yendor.  Held,  There  being  no 
trust  relations  involTed,  and  neither  fraud,  accident,  or  mistake 
that  the  vendor  was  restricted  to  the  security  thus  taken  and 
could  not  recover  a  deficiency  judgment  against  the  purchasers 
who  did  not  sign  the  note. 


780  NEBRASKA  REPORTS.  [Vol.  35 


Reeves  ▼.  Wileoz. 


Appeal  from  the  district  oourt  for  Lancaster  coirntj. 
Tried  below  before  Fieij),  J. 

« 

Thomas  Ryan,  for  appellant. 

Uavis  &  HUmer,  and  C.  Thompson^  eontrcL 

Maxweix,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  and  to  recover 
a  deficiency  judgment  against  the  defendants  Curtis  and 
McCargar.  The  testimony  tends  to  show  that  Frank  D. 
Beeves  in  his  lifetime,  jointly  with  one  Fred  A.  Hovey, 
owned  lots  17,  18,  and  19,  in  Wool  worth's  addition  to 
Lincoln,  and  defendant  Wilcox  was  their  agent  for  the  sale 
of  said  lots;  that  Wilcox,  while  acting  as  such  agent,  went 
to  appellees  Curtis  and  McCargar  and  represented  that  he 
could  make  some  money  on  the  lots  in  question  if  he  oould 
raise  the  cash  payment,  $750.  The  property  was  exhibited 
and  price  stated,  after  which  the  parties  went  to  the  office 
of  Beeves  and  there  concluded  a  bargain  by  which  Wilcox 
took  a  deed  from  Beeves  (who  held  the  legal  title)  to  him- 
self, not  as  trustee,  but  in  his  individual  capacity.  The 
appellees  each  agreed  to  contribute  and  did  contribute  one- 
third,  or  $250,  of  the  cash  payment,  and  Wilcox,  by  and 
with  the  consent  of  all  the  parties  to  the  transaction  and  as 
one  of  the  conditions  on  which  the  sale  was  concluded,  hav- 
ing taken  the  deed  for  that  purpose,  gave  his  note  for  the 
balance,  $2,250,  secured  by  a  first  mortgage  on  the  prem- 
ises purchased.  There  was  an  understanding  between  Wil- 
cox, McCargar,  and  Curtis,  to  the  effect  that  the  property 
should  be  marketed  and  each  receive  one-third  of  the  profits 
a  memorandum  of  which  was  at  some  time  made  in  writ- 
ing, but  to  which  neither  Beeves  nor  Hovey  were  parties 
in  any  way.  No  sale  was  made  and  no  profits  accru^,  and 
the  notes  given  by  Wilcox  were  not  paid.  Foreclosure 
proceedings  were  commenced  against  Wilcox,  Curtis,  and 
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McCargar.  McCargar,  appellee  herein,  defendant  therein, 
filed  a  separate  demurrer  to  the  petition,  which  was  over- 
ruled, and  he  then  answered  denying  the  alleged  oral  con- 
tract, disclaiming  any  interest  in  the  property,  and  denying 
liability  on  the  notes.  Wilcox  was  defaulted  and  the  prop- 
erty went  to  sale,  bringing  about  $800.  The  court  gave 
judgment  against  Wilcox  for  the  deficiency,  and  discharged 
appellees  McOargar  and  Curtis,  from  which  judgment  this 
appeal  was  taken. 

The  deposition  of  Frank  Reeves  was  taken,  as  he  was  in 
poor  health.  In  his  direct  examination  he  testifies:  ''On 
the  9th  of  March,  A.  D.  1887,  or  about  that  time,  H. 
W.  Curtis,  £.  M.  Wilcox,  and  C.  A.  McCargar  came  to 
my  office  in  Lincoln  together  and  purchased  lots  Nos.  17, 
18,  and  19  of  Woolworth's  subdivision  in  Lincoln,  Ne- 
braska, for  $3,000;  all  three  participated  in  the  negotia- 
tion, said  they  were  buying  them  jointly,  each  to  own  an 
undivided  one-third  part;  the  cash  payment  was  $750.  and 
each  of  the  defendants  mentioned  paid  $250,  his  portion. 
When  the  deed  came  to  be  drawn,  they  asked  if  I  had  as 
soon  make  the  deed  direct  to  Wilcox  and  take  mortgage 
and  notes  from  Wilcox  and  wife  for  the  balance  of  the 
purchase  money.  They  said  they  would  rather  have  it 
that  way  and  have  a  writing  between  themselves  showing 
the  interest  of  each.  .  They  gave  some  reasons  for  wanting 
it  fixed  that  way,  which  I  do  not  now  recall,  and  whatever 
those  reasons  were,  I  consented  to  that  arrangement,  and 
the  deed  and  notes  and  mortgage  were  so  drawn.''  He 
also  says  that  there  was  an  agreement  between  the  defend- 
ants as  to  the  disposition  of  the  property  and  distribution 
of  the  proceeds.  This,  however,  could  only  affect  the  de- 
fendants themselves,  and,  so  far  as  the  evidence  discloses, 
could  not  inure  to  the  benefit  of  the  plaintifi;  The  plaint- 
ifi^  made  the  conveyance  and  agreed  to  accept  the  note  of 
Wilcox  secured  by  a  mortgage  on  the  lots  in  question. 
This,  then,  was  the  measure  of  his  security.     None  of  the 
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parties  expected  that  the  property  would  depreciate  in 
value,  hence  there  seemed  no  necessity  for  obtaining  the 
notes  of  the  defendants  Curtis  and  McCargar,  The  plaint- 
iff, therefore,  cannot  hold  these  parties  liable. 

The  case  of  Reynolds  v.  Didz^  84  Neb.,  265,  does  not 
contravene  the  principle  here  established.  In  that  case 
ten  persons  had  purchased  a  tract  of  land  for  $20,000,  and 
as  a  part  of  the  consideration,  had  assumed  a  mortgage  on 
the  property,  the  title  being  taken  in  the  name  of  a  trustee, 
and  it  was  held  that  each  was  liable  for  his  proportionate 
share  of  the  mortgage  debt  The  liability  in  that  case  re- 
sults from  the  nature  of  the  contract. 

In  this  case  there  was  no  trust  in  its  proper  sense.  In 
any  event  there  was  an  express  contract  as  to  the  security 
for  the  unpaid  purchase  money,  and  there  being  neither 
fraud,  accident,  nor  mistake  in  the  transaction,  the  plaintiff's 
remedy  is  restricted  to  such  security.  The  judgment  is 
right  and  is 

Affirmed. 


The  other  judges  concur. 


Gbaham  a  Snyder  v.  E.  J.  Carpenteb. 

[FiLSD  Decxmbxb  16,  1892.] 

fieplevin :  Evidbncb.    Upon  the  conceded  Ikcts  and  tbe  eridenee 
the  jadgment  is  right  and  is  affirmed. 

Errob  to  the  district  court  for  Dawes  county.     Tried 
below  before  Kinkaid,  J. 

H.  M.  TMey^  for  plaintiffs  in  error. 
Alfred  Bartow^  contra. 
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Maxwell,  Ch.  J. 

March  16,  1887,  one  Andrew  McGinley,  as  assignee, 
brought  salt  in  the  ooanty  court  of  Sioux  countjr  against 
The  O  4  Cattle  Company,  Dr.  E.  B.  Graiiam,  manager, 
to  recover  $50  for  labor  and  services  performed  for  the  O 
4  Cattle  Company  by  one  Irving  Wilson,  the  claim  or 
account  for  which  had  been  purchased  by  said  McGinley 
from  said  Irving.  The  transcript  of  the  county  judge 
shows  the  following  facts : 

"  The  plaintiff  and  defendant,  represented  by  Dr.  E.  B. 
Graham,  manager  of  said  O  4  Cattle  Company,  appeared 
personally,  and  the  defendant  waived  process  and  entered 
his  appearance  in  the  cause,  and  with  the  consent  of  the 
plaintiff  confesses  that  he  is  indebted  to  him  upon  said  ac- 
count in  the  sum  of  $50  principal  and  $1.70  interest,  and 
asks  that  judgment  be  rendered  against  the  O  4  Cattle 
Company  therefor.  It  is  therefore  considered  by  me  that 
the  said  plaintiff  recover  from  the  said  defendant  the  debt 
as  aforesaid  confessed,  and  also  his  costs.  Ex.  issued  31 
March,  1887 ;  Ap.  18,  1887,  returned  and  judgment  satis- 
fied. C.  E.  Verity, 

^'County  Judge.*' 

February  18, 1888,  an  action  in  replevin  was  commenced 
by  Graham  &  Snyder,  plaintiffs  in  error,  against  the  de- 
fendant in  error,  E.  J.  Carpenter,  before  W.  G.  Pardee,  J. 
P.,  of  Dawes  county,  to  recover  two  cream  colored  horses, 
each  branded  "O  4"  on  left  shoulder.  Mr.  E.  J.  Carpen- 
ter purchased  the  horses  sought  to  be  recovered  in  said 
action,  from  one  W.  T.  Livermore,  in  July,  1887.  The 
justice  seems  to  have  found  in  favor  of  the  defendant.  An 
appeal  was  taken  to  the  district  court,  where  a  jury  was 
waived  and  the  cause  tried  to  the  court,  which  rendered 
judgment  in  favor  of  the  defendant  in  error. 

The  attorney  for  the  plaintiffs  in  error  has  simplified 
the  case  somewhat  by  the  statements  in  his  brief.     It  is 
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said :  *^  For  the  purpose  of  this  argument  at  this  point  let  us 
admit  that  there  was  such  a  corporation  as  the  O  4  Cattle 
Company,  and  that  a  man  by  the  name  of  £.  B.  Graham 
was  manager  of  the  same,  and  I  ask  then  according  to  the 
answer  of  the  witness  on  page  12  in  answer  to  this  question 
by  the  court : 

'''Do  you  mean  that  was  Graham — ^that  is,  one  of  this 
firm  of  E.  B.  Graham  &  Snyder? 

'''Yes;  at  that  time  it  was  Graham,  Millard  &  Snyder.' 

"This  answer  of  the  witness  clearly  shows  that  it  was 
not  the  same  Graham  that  he  referred  to  as  the  Graham, 
one  of  the  plaintiffs  in  this  action;  and  when   we  turn 
back  to  page  9  and  the  answer  by  this  same  witness,  we 
find  this  fact  made  more  plain;  so  we  have  absolutely  no 
connection  in  fact  by  any  competent  evidence  between  the 
Graham  whom  the  witness  says  purchased  the  property  at 
the  execution  sale  and  the  member  of  the  firm  of  Graham 
-&  Snyder,  plaintiffs;  and  when  we  take  the  evidence  of 
Mr.  Snyder,  who  positively  declares  that  the  partnership 
of  which    he  was  a  member  never  did    business  under 
any  name  but  Graham  &  Snyder  (and  the  court  will  see  by 
the  copy  of  the  articles  of  partnership  in  the  record  that 
such  was  to  be  the  name),  which  partnership,  so  far  as  this 
record  discloses,  is  still  in  existence,  while  the  partnership 
or  corporation  of  which  the  E.  B.  Graham  referred  to  in 
the  record  by  the  witness  McGinley,  being  Graham,  Mil- 
lard &  Snyder,  went  out  of  existence  in  the  summer  of  1886, 
yet  the  judgment  in  the  action  upon  which  they  pretended 
to  sell  this  property  was  not  recovered  until  1887. 

"Under  this  state  of  the  record  we  find  this  to  be  the 
status  of  the  case:  One  E.  B.  Graham,  Millard  &  Snyder 
formed  what  was  known  and  what  we  admit  was  the  0  4 
Cattle  Company,  a  corporation;  that  this  corporation  was 
in  debt  and  suit  was  commenced  against  them ;  that  E.  R 
Graham  (whether  he  had  authority  or  not)  waived  service 
and  confessed  judgment,  execution  was  issued,  and  the 


Vol.  36]       SEPTEMBER  TERM,  1892.  785 


Andenoik  ▼.  Soath  Omaha  Land  Co. 


property  of  my  clients  (because  they  happened  to  have  a 
member  whose  name  was  similar  to  the  other)  was  taken 
and  sold  without  their  knowledge  (I  say  sold  because  the 
witness  McGinley  says  they  were  sold)  to  Graham,  by 
Oraham  to  Cloughy  Clough  to  Livermore,  and  Livermore 
to  defendant,  and  by  the  judgment  of  the  court  this  is  legal 
«nd  right.     It  cannot  be/' 

Taking  these  statements  together  and  the  only  question 
in  dispute  is  the  identity  of  Graham.  As  to  him  the  proof 
shows  beyond  a  doubt  that  the  Graham  who  confessed 
judgment  was  the  same  Graham  who  was  a  member  of  the 
firm,  and  that  the  firm  was  indebted  for  lal)or  to  the  plaint- 
iff in  that  action,  he  being  the  assignee  of  Wilson.  It  is 
unnecessary  to  review  the  evidence  at  length.  It  is  evi- 
dent that  the  judgment  conforms  to  the  proof,  and  there  is 
no  error  in  the  record.     The  judgment  is  therefore 

Affirmed, 

The  other  judges  concur. 


Leverett  M.  Anderson,  appellant,  v.  South 
Omaha  Land  (Company  et  al.,  appellees. 

[Filed  Decbmbbb  16, 1892.] 

Trusts:  Sufficiency  of  Evidence  to  Establish.  Evidence 
had  to  be  insoffictent  to  establish  a  trust  in  fiivor  of  the  plaintiff 
in  the  property  in  oontroyeraj. 

Appeal  from   the  district  court  for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

B.  F.  Kaufftnan,  Seevera  &  Seevera,  A.  S.  Churchill,  and 
Edaon  Rich,  for  appellant. 
63 
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•/.  M,  Woolworth,  GannoUj  Donovan  &  Shea.,  and  Lee 
S.  EstelUy  contrcu 

KOUVAL,  J, 

This  suit  was  instituted  in  the  court  below  on  the  10th 
day  of  November,  1888,  by  Leverett  M.  Anderson  against 
the  South  Omaha  Land  Company,  a  corporation  organized 
and  existing  under  the  laws  of  this  Btate,  and  William  A. 
Pazton,  Peter  £.  Her,  James  M.  Woolworth,  Alexander  H. 
Swan,  Thomas  Swobe,  Frank  Murphy,  and  Charles  W. 
Hamilton,  alleging  in  his  petition,  in  substance,  that  in  or 
about  the  month  of  September,  1883,  certain  lands,  described 
in  the  petition,  situate  in  the  counties  of  Douglas  and  Sarpj, 
were  conveyed  to  the  plaintiff  and  held  by  him  in  trust  for 
certain  parties  who  had  contributed  to  the  purchase  price 
thereof,  which  amounted  to  the  sum  of  $350,000,  including 
certain  improvements  made  upon  said  lands,  and  at  the 
time  contemplated ;  that  plaintiff  contributed  $6,250  of  said 
sum  of  $850,000,  and  by  reason  thereof  was  the  owner  of  one 
fifty-sixth  portion  of  all  of  said  property;  that  all  the  per- 
sons named  as  individual  defendants,  together  with  a  large 
number  of  other  parties,  contributed  to  said  sum  of  $350,000 
and  were  interested  in  said  property,  but  that  the  exact 
amount  so  contributed  by  them  is  unknown  to  the  plaint- 
iff; that  all  the  defendants  knew  that  plaintiff  was  one  of 
the  contributors  to  said  sum  and  owner  of  a  portion  of  the 
property;  that  on  or  about  the  1st  day  of  January,  1884, 
at  the  request  of  the  beneficiaries  in  said  property,  plaintiff 
and  his  wife,  Ella  S.  Anderson,  conveyed  to  the  individual 
defendants,  as  trustees  for  the  use  and  benefit  of  all  the 
parties  beneficially  interested,  all  of  said  real  estate,  to- 
gether with  all  structures,  erections,  improvements,  ways, 
and  rights  of  way,  tracks,  bridges,  viaducts,  culverts, 
fences,  warehouses,  shops,  dwelling  houses,  superstructures, 
and  fixtures  upon  said  lands,  as  well  those  which  shoald 
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thereafter  be  acquired  as  those  which  have  been  acquired 
for  the  use  of  said  trust  estate,  or  in  connection  therewith, 
or  which  may  be  incident  to  said  trust;  that  by  the  terms 
of  said  trust  deed  it  was  provided  for  the  issue  of  three 
series  of  bonds  in  said  deed  described  and  secured  thereby, 
and  by  said  instrument  said  trustees  were  given  certain  and 
definite  powers  with  respect  to  said  trust  property,  as  well 
as  certain  powers  relative  to  the  issuing  of  the  several 
series  of  bonds  in  said  de^  of  trust  mentioned,  which  are 
set  forth  in  a  copy  of  the  deed  made  in  that  behalf,  annexed 
to  and  made  a  part  of  the  petition;  that  by  the  terms  of 
said  deed,  the  said  trustees  were  to  issue  of  the  first  series 
of  bonds  five  hundred  of  the  face  value  of  $1,000  each,. a 
second  series  of  four  hundred  and  fifty  bonds  of  $1,000 
each,  and  a  third  series  of  a  like  number  and  denomination 
as  the  second  series;  that  the  defendants  named  in  said  con- 
veyance as  trustees  accepted  the  trust  and  undertook  the 
execution  thereof,  and  thi^t  by  virtue  of  the  premises 
plaintiff  was  entitled  to  one  fifly-sixth  of  the  bonds  to  be 
issued  under  the  provisions  of  said  trust  deed;  that  only 
the  first  series  of  bonds  were  ever  issued,  and  for  the  sec- 
ond and  third  series  certificates  were,  issued  in  lieu  of  said 
bonds,  stating  that  the  holder  of  said  certificates  was  enti- 
tled to  the  bonds^  of  the  second  series  as  shown  by  said  cer* 
tificates. 

It  is  further  alleged  that  by  the  terms  of  said  trust  deed 
certain  of  the  lands  therein  described  were  to  be  sold  to  the 
Union  Stock  Yards  Company  of  Omaha;  that  said  trustees 
have  sold  and  conveyed  a  portion  of  said  lands  to  said 
Stock  Yards*  Company,  and  received  in  payment  thereof 
the  sum  of  $78,250;  that  said  trust  deed  provided  for  the 
laying  out  and  platting  into  lots  and  blocks  certain  other 
of  said  lands,  and  for  the  manner  and  method  of  making 
sales  of  such  lots;  that  6y  the  terms  of  said  trust  deed  the 
said  trustees  were  required  from  time  to  time  to  take,  and 
preserve  in  writing,  evidence  as  to  the  value  of  the  trust 
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estate,  and  to  appraise  the  value  thereof,  and  were  prohib- 
ited from  making  sale  at  a  less  prioe  than  was  so  ascer- 
tained. 

It  is  further  alleged  that  on  or  about  the  23d  day  of 
July,  1886,  the  said  trustees,  in  violation  of  their  said 
trust,  made  a  pretended  sale  of  all  of  said  trust  prop- 
erty, funds,  and  assets  to  one  John  H.  Bosler,  for  the 
pretended  sum  of  $750,000,  and  said  trustees  ultimately 
conveyed  to  him  all  of  said  property;  that  certain  of  the 
trustees  and  other  parties  were  interested  with  Bosler 
in  said  purchase,  who  afterwards,  together  with  certain 
of  said  trustees,  organized  the  South  Omaha  Land  Com- 
pany for  the  purpose  of  receiving  the  conveyance  of  said 
real  estate  and  trust  property,  and  holding  the  same  for 
the  use  and  benefit  of  the  parties  so  claiming  to  purchase 
said  trust  property ;  that  Bosler  conveyed  all  of  said  prop- 
erty to  said  corporation,  and  it  received  such  conveyaD(*e 
with  full  knowledge  of  all  the  facts  stated  in  the  petition; 
that  the  trustees  concealed  from  plaintiff  the  fact  that  they 
were  intercepted  in  the  purchase  of  the  property;  that 
plaintiff  has  never  receiv^ed  any  part  of  said  trust  property, 
or  any  portion  of  the  first  issue  of  bonds,  or  any  benefit 
arising  therefrom,  nor  any  certificate  showing  him  to  be 
entitled  to  his  due  and  legal  portion  of  the  second  and 
third  series  of  bonds,  when  the  same  should  be  issued ; 
that  all  of  said  trustees  knew  that  plaintiff  had  furnished 
the  money,  as  above  stated,  to  purchase  said  lands,  and 
create  said  trust  property  and  funds,  and  also  of  his  inter- 
ests in  and  right  to  his  proportion  of  said  bonds  and  cer- 
tificates aforesaid  and  that  he  had  never  received  the  bonds 
and  certificates  representing  his  interests;  that  of  the  said 
fund  of  $350,000  there  were  $22,951.72  turned  over  to 
tlie  trustees  mentioned  in  said  trust  deed  and  formed  a  part 
of  the  trust  estate. 

It  is  further  alleged  that  said  trustees  sold  said  property 
for  a  grossly  inadequate  price  and  far  below  the  appraised 
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value  thereof;  that,  in  order  to  procure  all  of  the  said  trus- 
tees to  sign  the  conveyance  to  said  Bosler,  there  were  paid 
to  certain  of  said  trustees  large  sums  of  money,  in  addition 
to  the  distributive  shares  of  such  trustees,  who  were  also 
personally  interested  in  said  property,  as  a  bonus  to  secure 
the  relinquishment  of  their  own  personal  interest  therein 
and  to  induce  them  to  sign  said  conveyance;  that  the  money 
thus  paid  as  a  bonus  was  taken  out  of  the  trust  property ; 
that  such  of  the  trustees  as  were  not  paid  a  bonus  were 
interested  with  Bosler  in  said  purchase,  assisted  m  the  or- 
ganization of  the  defendant  corporation,  and  are  officers  in 
said  company. 

The  petition  further  charges  that  a  large  portion  of  said 
trust  funds  has  been  misappropriated  by  said  trustees,  and 
devoted  to  the  payment  of  attorney  fee&  in  certain  litiga- 
tion brought  about  by  the  refusal  of  certain  of  the  trustees 
to  sign  the  deed  of  conveyance  to  said  Bosler,  and  in  pay- 
ment of  moneys  to  said  certain  trustees  to  induce  them  to 
sign  such  deed,  and  in  other  illegal  and  unwarranted  ex- 
penditures; that  since  said  pretended  sale  to  Bosler,  and  the 
conveyance  by  him  to  the  defendant  company,  large  sales 
of  said  lands  have  been  made,  and  there  is  now  a  large 
amount  of  money,  notes,  contracts,  bills  receivable,  and 
other  assets  in  the  hands  of  said  company ;  that  a  large 
portion  of  said  lands  has  not  been  sold,  in  all  of  which 
funds,  assets,  property,  money,  and  lands  plaintiff  is  inter- 
ested ;  that  said  funds,  bills  receivable,  assets,  and  unsold 
property  are  of  the  value  of  $5,000,000 ;  that  said  trustees 
have  wholly  renounced  and  repudiated  said  trust  relation 
to  said  property,  and  refuse  to  further  act  under  said  deed 
of  trust,  but  insist  that  the  sale  is  valid,  and  that  the  de- 
fendant corporation  claims  to  be  the  owner  of  all  of  said 
trust  property. 

The  prayer  is,  that  the  sale  and  conveyance  of  said  prop- 
erty to  Bosler,  and  by  him  to  the  South  Omaha  Land  Com- 
pany, be  set  aside,  as  fraudulent  and  void ;  that  plaintiff's 
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interest  in  the  trust  property  be  ascertained^  declared,  and 
established;  that  the  trustees  be  required  to  account  for  all 
moneys,  property,  bills  receivable,  and  assets  which  have 
come  to  their  hands,  and  the  said  company  be  likewise  re- 
quired to  account ;  that  plaintiff  be  decreed  his  full  right 
and  interest  therein;  that  a  receiver  be  appointed,  and  for 
such  other  or  further  relief  as  plaintiff  is  in  equity  entitled. 

The  defendants  Swan,  Swobe^  Murphy,  and  Hamilton 
did  not  answer.  The  other  defendants  filed  a  joint  answer, 
which  is  too  lengthy  to  give  the  substance  thereof  here. 
For  the  purpose  of  our  investigation  it  is  sufficient  to  say 
that  the  answering  defendants  deny  that  plaintiff  was  one 
of  the  contributors  to  the  purchase  price  of  the  lands  in 
controversy,  or  ever  had  any  interest  in  the  property,  and 
also  many  other  allegations  of  the  petition  are  denied. 
The  defendants  set  up  some  new  matters  of  defense  which 
are  controverted  by  plaintiff  in  his  reply. 

Upon  the  trial  the  district  court  found  the  issues  in  &vor 
of  the  defendants,  and  dismissed  the  bill.  Plaintiff  ap- 
peals. 

It  is  disclosed  by  the  record  that  plaintiff  has  been  a  res- 
ident  of  Omaha  since  1866,  a  portion  of  which  time  he 
was  a  conductor  on  the  Union  Pacific  railroad ;  that  the 
defendant  Swan  has  been  for  many  years  a  resident  of  Wy- 
oming and  engaged  in  the  cattle  business ;  that  Anderson 
and  Swan  have  been  for  years  intimately  acquainted,  besides 
being  distantly  related  by  marriage;  that  in  the  latter  part 
of  1 882  Swan  was  in  Omaha,  and  had  some  talk  with 
Anderson  on  the  subject  of  buying  lands  and  building  stock 
yards  where  South  Omaha  now  stands,  but  no  definite  plan 
for  the  proposed  enterprise  was  then  formulated.  In  Jan- 
uary following  Swan  went  to  Europe,  and  while  on  his  way 
east,  wrote  and  sent  to  Anderson  the  following  letter: 

"New  Yobk  Central,  Jan.  15, 1883. 
"X.  M.  Andersorif  Omaha:   I   had  a  long  talk  with 
Kimball,  and  very  satisfactory.     He  gave  me  full  histoiy 
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of  all  troubles  and  diflPerenoes.  I  am  not  at  liberty  to  give 
details  now,  as  he  requested  strict  confidence ;  bat  I  may 
say  this  to  yon,  that  he  will  favor  me  in  any  and  every 
way  possible  in  the  carrying  out  of  a  scheme  oh  the  Omaha 
side  with  yards,  slaughter  houses,  canning  houses,  and  all 
other  things  that  may  follow — making  the  enterprise  a 
big  and  successful  scheme.  He's  all  right ;  and  if  he  holds 
his  power  in  the  road,  I  am  solid  for  knocking  down  the 
whole  outfit  I  explained  to  him  my  plans,  and  he  told 
me  to  make  every  endeavor  to  carry  them  out  and  he  would 
see  me  through.  You  will  understand  the  ent^prise  has 
attractions  for  him.  Don't  say  anything  more  to  Schaller, 
only  to  say  that  you  can't  tell  anything  about  it  until  I  get 
back.  That  ground  and  yards  will  not  do ;  but  you  may 
take  them  down  and  use  elsewhere.  The  ground  at  the 
Summit,  about  a  mile  beyond,  where  the  drainage. goes  the 
other  way  from  town,  is  now  our  idea.  He  will  run  the 
dummy  right  out  regular  trips,  whenever  the  business  is 
opened.  The  idea  is  to  buy  from  one  to  two  hundred  acres 
at  the  Summit,  and  start  yards,  canning  house,  and  all  at 
once.  He,  Kimball,  knew  how  I  was  pushed  out  of  the 
other  side,  and  he  knows  that  J.  T.  was  with  Pazton. 
That  was  not  entirely  new  to  me;  for  I  had  a  hint  of  it 
before.  This  is  a  brief  outline  of  what  will  come  if  noth* 
tng  happens  to  interfere.  I  will  take  in  one  or  two  mon- 
eyed parties,  perhaps  Scotch,  have  not  yet  determined 
who;  but  I  will  not  again  lose  control  and  get  Kimball 
ou^  This  must  be  treated  entirely  confidential,  as  any 
leakage  of  plans  would  defeat  all.  No  more  will  be  made 
until  I  return.  We  sail  17th  on  *  Pavonia,  Cunard  Line.' 
My  address,  23  IVIayfield  Gardeu,  care  James  Wilson. 

"A.  H.  Swan." 

In  the  month  of  April,  1883,  Mr.  Swan  returned  from 
his  European  trip,  and  soon  thereafter  he  determined  to  go 
ahead  with  the  stock  yards  scheme  already  alluded  to,  and 
to  that  end  he  made  arrangements  with  Anderson,  by  which 
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the  latter  was  to  contract  for  the  lands  in  controversy. 
One  C.  B.  Schaller  was  likewise  employed  to  n^otiate  for 
the  lands*  In  pursuance  of  said  arrangement,  Schaller^ 
during  the  months  of  May,  June,  July,  and  August,  1883» 
purchased  under  contracts  over  1,800  acres  of  land,  at  a  cost 
of  $327,048.43,  taking  the  contracts  therefor  in  his  own 
name*  A  portion  of  the  purchase  price  was  paid  down^ 
while  on  the  remainder  time  was  given.  On  the  6th  day 
of  June,  1883,  after  two  purchases  had  been  made,  Schaller 
'  and  Andei:3on  entered  into  a  writing,  stating  that  the  pur- 
chases, payments,  and  contracts  were  made  by  Schaller  for 
Anderson,  and  the  former,  by  said  instrument,  also  assigned 
all  interest  in  said  contracts  to  the  latter.  The  contracts 
taken  by  Schaller  subsequent  to  the  date  last  above  were 
duly  assigned  to  Anderson  on  the  12th  day  of  January, 
1884.  Prior  to  the  30th  day  of  August,  1883,  there  had 
been  paid  upon  the  lands  something  less  than  $40,000. 
The  testimony  shows  that  prior  to  said  date  Mr.  Swan  so* 
licited  certain  capitalists  of  Omaha  to  assist  in  the  enterprise^ 
Finally  a  meeting  of  the  persons  thus  solicited  was  held  on 
said  date  at  the  Millard  Hotel,  which  resulted  in  the  forma* 
tion  of  the  South  Omaha  Land  Syndicate,  of  which  Swan 
was  made  president  and  financial  agent.  A  secretary  and 
a  treasurer  were  chosen.  The  syndicate  raised,  including 
the  amount  which  had  previously  been  paid  on  the  con- 
tracts, the  sum  of  $350,000.  The  balance  of  the  purchase 
money  due  upon  the  lands  was  paid,  which  left  in  the 
treasury  $22,951.57.  Upon  full  payment  being  made 'on 
the  contracts  of  purchase,  the  lands  were  conveyed  by  the 
owners  to  Anderson,  who  held  the  title  in  trust  for  the  use 
and  benefit  of  all  the  parties  beneficially  interested  therein^ 
Subsequently,  at  the  request  of  the  syndicate,  Anderson  and 
wife,  by  deed  of  trust,  conveyed  the  property  to  Alexander 
H.  Swan,  Frank  Murphy,  Thomas  Swobe,  Charles  W. 
Hamilton,  William  A.  Paxton,  Peter  E.  Her,  and  James  M. 
Woolwortb,  as  trustees,  they  having  been  chosen  by  the 


Vol.  36]       SEPTEMBER  TERM,  1892.  793 


Andenon  t.  Boath  Omaha  Land  Co. 


syndicate  for  that  parpose.  The  terms  of  the  trust  upon 
which  thej  took  the  title  are  set  forth  at  great  length  in 
said  instrament  The  deed  of  trust  recites^  in  substance^ 
that  said  trustees  have  made  their  fourteen  hundred  several 
coupon  bonds  of*$lyOOO  each  of  even  date  with  said  instru- 
ment, payable  to  the  order  of  L.  M.  Anderson,  the  bonds 
being  divided  into  three  series  as  follows :  500  of  the  first 
series  and  the  second  and  third  series  to  the  number  of  450 
each.  The  form  of  the  bonds  and  coupons  of  each  series  is 
set  out  in  said  instrument  Then  the  said  deed  of  trust  de- 
clares in  brief,  among  other  things,  that  the  said  trustees 
shall  sell  and  convey  a  certain  portion  of  the  premises 
therein  mentioned  to  the  Union  Stock  Yards  Company,  of 
Omaha,  at  and  for  such  sum  of  money  as  may  be  agreed 
upon  by  and  between  them  and  the  said  company,  subject 
to  certain  conditions  as  to  improvements  to  be  made  upon 
said  real  estate  by  said  Stock  Yards  Company ;  that  the 
trustees  shall  lay  out  the  remainder  of  the  lands  conveyed 
to  them,  or  so  much  and  such  parts  thereof  as  they  in  their 
discretion  may  deem  expedient,  into  a  town,  with  streets, 
passage  ways,  and  public  grounds,  and  improve  the  same; 
that  the  lands  shall  be  carefully  valued  and  appraised  by 
said  trustees,  and  they  were  authorized  to  sell  any  parcel 
or  parcels  of  said  lands  at  not  less  than  the  appraised  value 
thereof/  that  all  moneys  arising  from  such  sales,  after  de- 
ducting the  expenses  of  executing  the  trust,  be  held  by  said 
trustees  for  the  security  of  the  said  bonds  and  coupons,  and 
all  such  moneys  be  applied,  first,  to  the  payment  of  the 
bonds  and  coupons  of  the  first  series,  and  then  to  the  pay- 
ment of  those  of  the  second  and  third  series,  in  the  order 
named ;  that  in  case  of  any  default  in  the  payment  of  any 
interest  or  principal  of  any  of  said  bonds  for  the  period  of 
six  months,  the  holders  of  said  bond  so  due  and  unpaid 
were  empowered  to  enforce  their  rights  by  l^al  proceedings* 
It  is  further  provided  in  article  eleventh  of  said  trust 
deed  that ''  If,  after  the  payment  of  all  the  bonds  secured 
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by  this  indenture,  or  any  of  the  said  trast  estates,  rights, 
interests,  or  property  of  whatever  nature  hereinbefore  men- 
tioned, or  arising  out  of  the  same,  or  the  proceeds  tJiereof, 
shall  remain  in  the  hands  of  said  trustees  undisposed  of, 
and  subject  to  be  disposed  of  by  them  for  the  holders  of 
the  bonds  of  the  third  series,  the  said  bondholders  shall  be, 
and  shall  be  taken  to  be,  entitled  to  the  whole  beneficiary 
right  and  interest  therein,  and  in  respect  thereof;  and  the 
said  trustees  shall  hold  the  said  estate,  rights,  interests,  and 
property  for  and  in  trust  for  them,  and  shall  dispose  of  the 
same,  either  by  distribution,  division,  or  partition,  among 
the  said  bondholders,  or  by  sale  and  a  distribation  among 
the  said  bondholders  of  the  proceeds  arising  therefrom  ac> 
cording  to  their  respective  interests;  and  in  such  case  of 
the  final  determination  and  settlement  of  their  said  trust, 
the  said  trustees  shall  respect  the  directions  in  writing  of  a 
majority  of  said  bondholders,  except  as  to  the  proportions 
of  the  interests  of  the  several  bondholders  in  the  residue 
of  the  said  trust  estate/' 

It  further  appears  from  the  evidence  that  bonds  of  the 
first  series  were  issued  by  the  trustees  in  accordance  with 
the  stipulations  contained  in  said  deed  of  trust ;  while  the 
second  and  third  series  of  bonds  provided  for  in  said  in- 
strument were  never  issued,  but  in  lieu  therieof  certificates 
were  given,  certifying  that  the  holder  of  the  same  was  en- 
titled to  the  number  of  bonds  of  the  said  second  and  third 
series  stated  therein,  when  the  same  should  be  issued.  Sub- 
sequently all  the  bonds  of  the  first  series  and  the  said  cer- 
tificates calling  for  bonds  of  the  other  series  were  distrib- 
uted among  the  members  of  the  South  Omaha  Land 
Syndicate,  according  to  their  respective  subscriptions  to  the 
enterprise.  At  a  meeting  of  the  said  trustees  held  on  the 
7th  day  of  May,  1886,  Mr.  Swan,  as  president  and  finan- 
cial agent  of  the  syndicate,  was  directed  to  sell  all  the 
lands,  bills  receivable,  cash,  and  assets  belonging  to  the 
same  for  $750,000,  provided  he  effected  such  sale  by  the 
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1st  day  of^  August  following.  At  a  meeting  of  the  trus- 
tees on  July  2iy  1886,  Mr.  Swan  reported  that  he  had  en-> 
tered  into  a  contract  for  the  sale  of  all  of  the  trust  estates 
to  John  H.  Bosler  for  $760,000;  the  sale  was  ratified  and 
confirmed  by  a  majority  of  the  trustees,  although  three  of 
iheaif  Swobe,  Murphy,  and  Hamilton,  disapproved  of  the 
sale  and  refused  to  join  with  their  associates  in  executing  a 
deed  of  conveyance  to  Bosler.  Thereupon  Bosler  brought 
suit  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  against  all  the  trustees  for  the  specific 
execution  of  the  contract  of  sale,  and  Herman  Kountz  was 
appointed  receiver  by  said  court,  to  take  charge  of  the  trust 
properties.  On  the  first  day  of  January,  1887,  said  court 
rendered  a  decree  in  favor  of  the  plaintiff  in  said  action^ 
and  ordered  the  trustees  to  execute  a  conveyance  to  said 
Bosler,  and  on  the  31st  day  of  the  same  month  the  trus- 
tees executed  their  deed  conveying  to  him  the  lands  in  con- 
troversy, as  well  as  all  the  rights,  debts,  choses  in  action, 
moneys  and  interest  of  every  kind  and  nature  connected 
with  and  incident  to  the  lands  described  in  said  trust  deed. 
On  the  3d  day  of  January,  1887,  the  South  Omaha  Land 
Company  was  incorporated  by  John  A.  McShane,  W.  A. 
Paxton,  J.  H.  Bosler,  P.  E.  Her,  and  J.  A.  Creighton,  and 
by  the  articles  of  incorporation  certain  of  the  said  trus- 
tees of  the  South  Omaha  Land  Syndicate,  with  others, 
were  appointed  directors  of  the  Land  Company.  On  the 
19th  day  of  February,  1887,  all  the  properties  covered  by 
the  deed  to  Bosler  were  conveyed  by  him  to  the  South 
Omaha  Land  Com|iany. 

It  is  an  admitted  fact  that  during  the  pendency  of  the 
suit  already  mentioned,  and  prior  to  the  final  determina- 
.tion  thereof,  a  bonus  amounting  to  several  thousand  dollars 
above  their  proportion  or  share  of  the  $750,000  was  paid 
by  Bosler  to  the  three  trustees  who  resisted  the  sale  made 
to  him  by  Swan,  and  thereafter  such  trustees  made  no  further 
resistance  to  the  carrying  out  of  said  sale,  or  to  the  said  suit 
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in  the  federal  court  There  is  likewise  to  be  foand  in  the 
record  some  testimoay  tending  to  prove  that  certain  of  the 
remaining  trostees  were  interested  with  Bosler  as  pur- 
chasers of  the  trvLHt  properties. 

Counsel  for  appellant  contend  that  Anderson  contributed 
and  paid  out  of  his  own  moneys  toward  the  original  pur- 
chase of  the  real  estate  involved  in  this  lawsuit^  prior  to 
the  formation  of  the  South  Omaha  Land  Syndicate,  $10,- 
676. 15,  for  which  he  has  never  been  reimbursed,  and  that 
by  reason  thereof  he  is  entitled  to  one  fifty-sixth  interest 
in  all  of  said  lands.  Appellees,  on  the  other  hand,  insist 
that  Anderson  never  invested  a  dollar  of  his  own  funds  in 
the  enterprise.  The  most  important,  as  well  as  the  most 
difficult  question  presented  by  the  record  for  our  considera- 
tion is  purely  one  of  fact,  namely:  Did  appellant  ever 
advance  the  sum  claimed  by  him,  or  any  other  amount, 
towards  the  purchase  of  these  lands?  If  he  did  not^  then 
it  is  clear  his  suit  must  fail,  for  he  bases  his  right  to  have 
a  trust  declared  in  his  favor  upon  the  ground  that  he  was 
one  of  the  contributors  to  the  purchase  price. 

There  is  no  dispute  but  that  nearly  $40,000  had  been 
paid  on  the  contracts  of  purchase  prior  to  August  30,  1883, 
the  day  on  which  the  meeting  was  held  at  the  Millard 
Hotel  for  the  purpose  of  inducing  certain  Omaha  par- 
ties to  join  Swan  in  his  scheme  for  the  purchasing  of  said 
lands  and  laying  out  a  town.  Of  the  said  sum  it  is  con- 
ceded that  Mr.  Swan  furnished  to  Anderson  $15,808.57 
on  August  24,  1883,  and  the  further  sum  of  $13,684  on 
the  following  day,  which  amounts  were  deposited  by  the 
latter  in  the  Omaha  National  Bank  to  his  own  credit,  and 
were  paid  by  him  on  the  contracts  of  purchase  by  checks 
drawn  upon  said  bank.  In  fact  all  payments,  both  prior 
and  subsequent  to  the  organization  of  the  syndicate,  were 
made  through  Anderson.  Plaintiff  claims,  and  he  so  tes- 
tified at  the  trial,  that  of  the  said  sum  of  $40,000  he  con- 
tributed of  his  own  funds  the  following  amounts:  May 
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30, 1883, 11,900;  June  4,  1883,  $579.90;  June  11,  1883, 
11,020.20;  Jane  23, 1883,11,000;  June  25, 1883, $3,000; 
June  27,  1883,  $2,000 ;  August  1^,  1883,  $760;  that  the 
foregoing  sums  were  paid  by  his  personal  checks  drawn 
for  the  several  amounts  upon  the  Omaha  National  Bank, 
payable  to  the  order  of  C.  R.  Schaller,  the  person  in  whose 
name  the  contracts  of  purchase  were  taken.  Checks  for 
the  8aid  sums  indorsed  by  Schaller,  and  stamped  paid  by 
the  bank,  were  introduced  in  evidence,  and  copies  thereof 
appear  in  the  record.  Plaintiff  also  testified  to  having 
paid  of  his  own  means  several  sums  after  the  date  of  the 
meeting  at  the  Millard  Hotel,  already  alluded  to,  enough 
to  swell  the  total  amount  alleged  to  have  been  contributed 
by  him  to  $10,676.15. 

Mr.  A.  H.  Swan  testified  on  behalf  of  plaintiff  to  the 
effect  that  Anderson  furnished  of  his  own  means  to  put  into 
the  purchase  of  these  lands  something  in  excess  of  $10,000 ; 
and  that  at  certain  meetings  of  the  trustees  he  stated  to 
them  that  Anderson  was  interested  in  the  said  purchase. 

If  the  forgoing  was  all  the  testimony  to  be  found  in  the 
record  relating  to  the  furnishing  of  money  by  Anderson, 
the  question  would  be  an  easy  one  to  solve.  There  are, 
however,  other  facts  and  circumstances  disclosed  by  the 
testimony,  some  of  which  will  be  now  mentioned,  which 
appellees  insist  established  that  Anderson  is  not  now,  nor 
ever  was,  financially  interested  in  the  said  trust  properties, 
but  that  the  payments  made  by  him  were  made  with  Swan's 
money,  and  solely  for  the  benefit  of  the  latter.  It  is  un- 
contradicted that  prior  to  the  land  transaction  in  question 
plaintiff  had  been  interested  in  business  with  Mr.  Swan  at 
different  places;  and  that  from  January,  1883,  until  Sep- 
tember of  the  same  year  the  latter  was  engaged  in  feeding 
cattle,  and,  when  fat,  shipping  them  to  eastern  markets 
for  sale.  Proceeds  derived  from  the  sale  of  stock  were 
placed  to  Anderson's  credit  in  the  Omaha  National  Bank, 
and  were  carried  into  the  same  account  as  funds  deposited 
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which  belonged  to  him  individaaliy;  that  plaintiff,  daring^ 
the  same .  period,  paid  out  for  Swan,  hy  checks  upon  said 
bank,  large  sums  of  money  on  account  of  the  cattle  busi- 
ness.    The  account  of  Anderson's  with  said  bank  was  in- 
troduced in  evidence  and  is  included  in  the  bill  of  exoep- 
tionsy  from  which  it  appears  that  on  the  30th  day  of  May, 
1883,  the  day  on  which  the  $1,900  check  already  referred 
to  was  drawn  to  make  the  first  payment  on  the  lands,  his 
bank  account  was  overdrawn  to  the  amount  of  $758.46, 
excluding  the  amount  called  for  in  said  check ;  and  on  the 
11th  day  of  June,  1883,  when  the  check  for  $1,020.29  was 
issued  to  make  the  third  payment,  Anderson's  bank  ac- 
count showed  a  balance  against  him  of  $7,926.95,  not  in- 
cluding the  amount  of  the  check.     Between  May  30th  and 
June  12th  but  three  deposits  were  made  to  his  credit  in 
the  bank,  aggregating  $6,022.21,  and  between  the  same 
dates  he  drew  out  of  the  bank,  on  account  of  the  cattle  busi- 
ness, $10,351.86,  besides  $579.71  to  make  the  second  pay- 
ment on  these  lands,  and  also  two  other  sums  aggregating 
$286.60,  but  for  what  purpose  used  the  evidence  fails  to 
show.     An  examination  of  the  subsequent  items  of  the  ao- 
count,  in  connection  with  the  evidence  of  Mr.  Wallace^ 
the  bank  cashier,  shows  that  the  above  balance  standing 
against  Anderson  on  the  bank  books,  on  June  11,  1883^ 
as  well  as  all  checks  drawn  after  that  date  by  Ander- 
son to  make  payments  on  the  lands,  were  subsequently 
met  by  deposits  of  moneys  belonging  to  Swan.      On 
June   14th  a  deposit  of  $14,862.50  was  made    to  An- 
derson's credit,  which  amount   was  the  proceeds  of   a 
note  for  $16,000,  signed   by  Swan  Bros*   &  Co.,  and 
L.  M.  Anderson,  due  in  thirty  days...    It   is  conceded 
by  appellant  that  the  money  derived  from  the  discount  of 
the  note  was  not  his  own,  but  belonged  to  Mr.  Swan. 
After  the  last  mentioned  date,  and  prior  to  August  1st, 
Anderson  has  credit  on  his  account  with  seven  items,  aggre- 
gating over  $70,000,  derived  from  the  sale  of  cattle,  and 
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his  account  only  shows  three  items  to  his  credit  after  June 
llth^  which  the  evidence  does  not  establish,  came  from 
the  same  source.  One  on  July  Sd,  $408.58 ;  one  on  July 
17th,  $255.88,  and  another  on  July  24th,  $230.20.  Con- 
sidering these  facts  in  connection  with  appellant's  inability 
on  cross-examination,  when  requested  so  to  do,  to  tell  where 
he  obtained  the  money  he  advanced  on  the  lands,  and  the 
further  fact  that  several  of  the  trustees  testified  that  no 
statements  were  ever  made  in  their  presence  by  Mr.  Swan, 
or  any  one  else,  about  Anderson  being  financially  interested 
in  the  venture,  but  that  at  the  meeting  of  August  30, 1883, 
which  was  attended  by  plaintiff,  Mr.  Swan  did  state  that 
he  had  furnished  the  money  to  Anderson  that  had  been 
paid  on  the  lands,  we  are  not  willing  to  say  that  the  trial 
court  was  not  warranted  in  inferring  that  the  amounts  ad- 
vanced by  Anderson,  although  from  funds  deposited  to  his 
credit,  were  made  with  moneys  belonging  to  Mr.  Swan, 
and  on  his  behalf. 

Now,  while  the  evidence  does  not  make  plain  of  whose 
funds  some  of  the  de|)Osits  in  the  bank  to  Anderson's  credit 
were  made,  nor  on  whose  account  several  of  the  items  of 
disbursements  were  made,  yet  we  think,  inasmuch  as  the 
account  was  overdrawn  several  hundred  dollars  when  the 
check  for  $1,900  was  drawn,  and  that  the  aggregate  of  all 
deposits  made  subsequently  thereto,  not  established  by  the 
proofs  to  have  come  from  the  cattle  business,  was  wholly 
inadequate  to  cover  the  sums  claimed  to  have  been  ad- 
vanced by  plaintiff  on  account  of  the  lands  in  dispute,  An- 
derson was  called  upon  to  show,  if  such  was  the  fact,  that 
the  overdraft  at  the  bank  was  occasioned  by  disbursement 
relating  to  the  feeding  of  cattle,  and  not  on  his  individual 
affiiirs.  In  other  words,  that  at  the  date  of  the  overdraft 
appellant  had  drawn  out  of  the  bank  of  his  individual 
funds,  for  Mr.  Swan's  benefit,  and  for  which  he  had  not 
been  reimbursed,  an  amount  sufiicient,  with  his  own  means 
thereafter  deposited,  to  cover  all  the  checks  given  by  him 
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as  payment  on  the  lands.  His  failure  to  do  so  is  a  strong 
circumstance  against  his  contention  here  made.  We  can- 
not  assume,  as  counsel  ask  us  to  do,  that  certain  items  on 
the  debit  side  of  this  account  prior  to  May  30,  1883,  re- 
lated to  the  cattle  business.  There  is  certainly  no  pre- 
sumption that  they  were  not  paid  for  Anderson's  own 
benefit 

It  is  argued  that  even  if  Anderson  used  funds  belonging 
to  Mr.  Swan  to  purchase  these  lands,  the  former  became 
thereby  indebted  to  the  latter  for  the  amount  thus  used, 
and  Anderson  acquired  an  interest  in  the  trust  property. 
This  view  might  be  taken,  were  it  not  for  other  facts  ap- 
pearing in  the  record,  already  alluded  to,  and  others  hereafter 
stated,  which  tend  to  show  that  Anderson  did  not  regard 
the  transaction  at  that  time  in  that  light 

Other  matters  are  disclosed  by  the  record  which  doubt- 
less helped  turn  the  scales  against  the  plaintiff  in  the  lower 
court.  Some  of  these  will  be  briefly  stated.  He  only 
claims  in  his  petition,  and  in  his  evidence,  that  he  is  enti- 
tled to  one  fifty-sixth  interest  in  the  trust  property,  by 
reason  of  his  having  contributed  $6,250  of  the  sum  of 
$350,000.  He  explains  it  in  his  testimony  thus:  That 
after  the  making  of  the  trust  deed  he  had  an  understanding 
with  Mr.  Swan,  the  financial  agent  and  president  of  the  syn- 
dicate, to  the  effect  that  he  was  to  retain  an  interest  to  the 
extent  only  of  $6,250  in  the  property,  and  was  to  be  reim- 
bursed by  the  trustees  the  difference  between  that  sum  and 
$10,576.16,  the  amount  alleged  to  have  been  advanced  by 
him  from  his  own  means.  It  is  not  contended  that  prior 
to  the  instituting  of  this  action  Anderson  ever  made  any 
claim  to  the  trustees  for  reimbursement  of  the  excess  of 
$6,250,  although  there  remained  in  their  hands  of  the 
fund  of  $350,000,  after  paying  for  the  lands,  and  all  ex- 
penses connected  therewith,  $22,951.17.  He  was  in  the 
employ  of  the  trustees  at  a  stated  salary  during  the  major 
portion  of  the  time  they  held  title  to  the  property  and  was 
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)>aid  for  his  services  from  time  to  time,  but  made  no  claim 
that  anything  was  due  him  on  account  of  moneys  advanced. 
He  knew  of  the  pendency  of  the  suit  against  the  trustees 
in  the  federal  court,  of  the  appointment  of  the  receiver,  of 
the  conveyance  of  all  the  trust  properties  to  Bosler,  and  by 
him  to  the  South  Omaha  Land  Company,  and  was  em- 
ployed by  the  receiver  to  look  after  the  lauds  while  they 
were  under  his  care,  and  occupied  the  same  position  under 
the  land  company,  yet  he  failed  to  assert  any  interest  in 
the  trust  estate,  and  made  no  claim  to  the  trustees  for 
moneys  paid  out  by  him,  until  long  after  the  sale  of  the 
land  to  the  defendant  corporation.  It  would  seem  reasoq- 
able,  under  the  circumstances  stated,  if  he  had  any  rights 
or  interest  in  these  lands,  or  if  anything  was  coming  to 
him  on  account  of  their  purchase,  he  would  have  asserted 
the  same  earlier  than  he  did. 

It  appears  that  at  the  preliminary  meeting  held  at  the 
Millard  Hotel  on  August  30,  1883,  for  the  purpose  of 
raising  money  witii  which  to  pay  for  the  lands,  it  was  de- 
termined that  certificates  should  be  issued  to  the  subscrib- 
ers to  the  purchase  price  upon  the  payment  of  their  sub- 
scriptions, which  certificates  were  to  be  converted  into 
bonds  thereafter  to  be  issued  by  the  trustees.  A  subscrip- 
tion for  the  bonds  was  started,  by  the  terms  of  which  each 
subscriber  was  to  pay  twenty -five  per  cent  of  the  face  value 
of  the  bonds  by  him  subscribed  for.  Subscriptions  were 
made  for  1,400  bonds,  aggr^ating  $1,400,000,  being  the 
exact  number  of  bonds  and  the  amount  secured  by  the 
trust  deed.  There  is  evidence  tending  to  show  that  An- 
derson was  present  at  the  meeting  at  which  the  subscrip- 
tion paper  was  drawn  up  and  signed,  yet  his  name  nowhere 
appears  on  the  list.  The  subscriptions  were  afterwards 
paid,  thereby  raising  the  fund  of  $350,000,  which  is  con- 
ceded to  be  the  amount  that  went  into  the  venture.  True 
Anderson  swears  that  he  never  heard  of  the  subscription 
paper,  but  the  preponderance  of  the  testimony  is  against 
54 
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him.  If  he  knew  of  it,  as  we  think  he  must,  a  pertinent 
inquiry  is,  why  did  he  not  sign  for  the  amount  claimed  ta 
have  been  advanced  by  him,  as  did  Swan?  Every  one, 
unless  it  be  Anderson,  who  contributed  to  the  project, 
signed  the  subscription  paper.  He  admits  he  was  present 
when  the  bonds  were  being  signed,  and  they  were  distrib- 
uted among  the  persons  signing  the  subscription  paper,  ao 
cording  to  the  amount  subscribed  by  each.  From  which, 
as  well  as  from  the  recitals  in  the  deed  of  trust  signed  by 
himself,  Anderson  was  apprised  of  the  fact  that  the  bonds 
were  about  to  be  issued.  He  afterwards  knew  of  their 
issue,  for  he  purchased  and  held  two  of  them.  He  also 
knew  that  the  bondholders  were  the  beneficiaries  under  the 
trust  deed,  and  that  by  the  eleventii  article  thereof,  if,  af« 
ter  the  payment  of  the  bonds  secured  thereby,  any  portion 
of  the  trust  estate  remained  undisposed  of,  it  was  to  bedis^ 
tributed  among  the  bondholders  of  the  third  series;  je/t  he 
made  no  claim  to  any  portion  of  the  bonds.  Such  conduot 
is  convincing  proof  that  he  did  not  then  consider  he  had 
any  interest  in  these  lands. 

There  is  nothing  in  the  letter  written  by  Swan  to  An* 
derson,  a  copy  of  which  is  given  above,  which  can  be  con- 
atrued  as  conveying  the  idea,  that  appellant  was  to  become 
interested  with  Svan  in  the  venture,  but  on  the  contrary 
the  whole  tenor  of  the  language  used  therein  tends  to  show 
that  Swan  had  no  such  intention.  He  writes:  ''I  will 
take  in  one  or  two  moneyed  parties,  perhaps  Scotch;  have 
not  yet  determined  who."  There  is  nothing  significant  in 
the  fact  that  Swan  wrote  Anderson  about  the  proposed 
scheme,  or  that  the  deeds  to  the  lands  were  taken  in  the 
name  of  the  latter,  since  the  two  were  connected  by  mar- 
riage, had  been  associated  togiQtber  in  buaiiiess,  and  at  the 
time  Anderson  was  receiving  the  moneys  belonging  to 
Swan  arising  from  the  sale  of  cattle,  and  was  disbarsing 
the  same.  The  confidence  reposed  in  plaintiff  by  allowing 
the  title  to  the  property  to  be  taken  in  his  name,  under  the 
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circamstanoes^  is  perfectly  reasonable  and  natural  and  en- 
tirely consistent  with  the  theory  that  plaintiff  was  not 
financially  interested  in  the  lands.  Oar  conclusion  is  that 
the  evidence  is  not  sufficient  to  establish  a  trust  in  favor  of 
the  plaintiff. 

It  is  argued  by  counsel  for  appellant  that  the  transfers 
of  the  property  to  Bosler  and  by  him  to  the  South  Omaha 
Land  Ck>mpany  were  void,  for  the  reason  that  a  portion  of 
the  defendant  trustees  were  interested  therein  as  purchas- 
ers, and  others  of  them  were  paid  a  bonus  by  Bosler  to'pre- 
vent  their  resisting  the  transfer.  While  the  law  forbids 
one  who  holds  property  in  trust  from  becoming  a  purchaser 
thereof  from  himself,  either  directly  or  indirectly,  plaintiff 
is  not  in  a  position  to  invoke  the  rale  in  this  case,  inas- 
much as  he  had  no  interest  in  the  property.  Only  those 
beneficially  interested  in  the  trust  estate  could  question  the 
transfers  on  the  ground  urged.  For  the  reasons  stated 
the  judgment  below  is 

Affirmed. 


The  other  judges  concur. 


Fbedebice  Wohlenbebg  y.  John  Melohebt. 

[FiLSD  DSOKMBSB  16, 1802.] 

1.  Bill  of  Exoeptioiui:  Affidavits  used  at  the  heftriDg  of  a 
motion  in  the  diBtriot  court,  to  be  available  in  this  court,  moat 
be  brought  into  the  record  by  a  bill  of  exceptiona. 

3.  Trial:  Admissiok  of  Ikcompbtbnt  Eyidsnob:  Objections: 
Bktikw.  When  incompetent  or  illegal  testimony  is  admitted 
upon  a  triiftl  without  objection,  error  cannot  be  predicated  in  a 
reriewing  court  upon  the  admission  of  such  testimony. 

3.  Beview:  Newlt  Discovbbed  Eyidkncsas  Gbound  fob  New 
Tbial:  Bill  of  ExcBPriONa    A  party  is  not  entitled  to  re- 
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Tiew,  on  AppMl  or  orfor^  the  dodflion  of  a  tml  ooarl  in  denjiog 
a  now  trial  apon  thegroondof  newly  diaooTored  OTidenoe,  anlen 
all  the  taatimonj  glTon  on  the  hfiaring  of  the  motion  is  aet  oat 
in  a  bill  of  exoeptiooe. 

4.  Suffioienoy  of  Bvldenoe:  Damaobs.  ITcM,  That  the  oTi- 
denoe  in  the  oaae  is  enfficient  to  sustain  the  Terdiot^  and  that 
the  damages  nssnwsfl  by  the  Jury  are  not  excessiTe. 

Ebrob  to  the  district  ooart  for  Lancaster  countj.     Tried 
below  before  Field,  J. 


E.  P.  HotmeSf  and  Edwin  Jf.  Lamb,  for  plaintiff  in  error. 
Pound  A  Burr,  oott^ro. 

NORVAL,  J. 

This  action  was  brought  in  the  court  below  by  defend- 
ant in  error  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  byJohn  Melchert,  a  minor, 
resulting  from  kicks  given  by  the  plaintiff  in  error.  The 
jury  returned  a  verdict  in  fiivor  of  the  plaintiff  below,  as- 
sessing his  damages  at  the  sum  of  |2,000.  Judgment  was 
entered  upon  the  verdict,  to  reverse  which  the  defendant 
brings  the  cause  to  this  court  on  error. 

The  first  question  presented  for  consideration  is  raised 
by  the  motion  filed  by  defendant  in  error  to  strike  out  of 
the  transcript  and  record,  copies  of  certain  affidavits  made 
by  Frederick  Wohlenberg  and  £.  L.  Holyoke,  which  were 
filed  in  the  office  of  the  clerk  of  the  district  court,  and 
which,  presumably,  judging  from  their  character,  were 
used  on  the  hearing  of  the  motion  for  a  new  trial.  The 
motion  to  strike  is  well  taken,  for  the  reason  that  the  affi- 
davits in  question  were  not  made  a  part  of  the  record  io 
the  case  by  bill  of  exceptions.  Affidavits  nsed  at  the  hear^ 
ing  of  a  motion  in  the  district  court,  to  be  available  in  the 
supreme  court,  must  be  included  in  the  bill  of  exceptions. 
This  is  too  well  settled  to  require  the  citation  of  cases. 

Complaint  is  made  that  the  verdict  is  not  sustained  bj 
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the  evidenoe^  and  that  the  damages  assessed  by  the  jory 
are  exoeauve.  The  record  shows  that  John  Melehert,  in 
Ootober,  1882,  at  the  time  the  alleged  injuries  were  received 
by  him,  was  residing  with*  his  step-father,  the  plaintiff  in 
error,  and  was  at  that  time  about  ten  years  of  age.  We 
quote  from  the  bill  of  exceptions  that  portion  of  the  direct 
testimony  of  the  defendant  in  error,  which  describes  the 
natnre  and  chatBofter  of  the  injury  and  how  it  occurred^  as 
follows: 

Q.  Where  were  you  when  you  were  injured  7 

A.  In  the  house. 

Q.  Who  injured  yon  7 

K  Fred  Wohlenberg. 

Q.  How  did  it  ooour7 

A.  It  was  in  the  morning.  The  three  boys  slept  up- 
stairs. He  called  me,  and  told  me  to  call  the  boys.  I 
called  them,  and  he  said,  what  are  you  doing  up  there,  you 
damned  hog?  And  he  kicked  me  on  tli3  side,  kicked  me 
down.  I  cried ;  my  mother  came  in  and  he  kicked  me 
twice  after  that. 

Q.  Where  were  you  kicked? 

A.  In  the  dining  room  of  his  house. 

Q.  Where  did  he  kick  you  each  time? 

A.  On  the  side  and  back. 

Q.  What  did  he  have  on  his  feet? 

A.  He  had  boots. 

Q.  How  large  were  the  boots? 

A.  About  number  10. 

Q.  How  hard  did  he  kick? 

A.  He  kicked  hard  enough  to  kick  me  down. 

Q.  How  many  times? 

A.  Three  times. 

Q.  Who  were  present  and  saw  this  ? 

A.  My  mother,  sister,  and  brother. 

Q.  Which  brother  was  it? 

A.  My  half  brother,  Fred  Wohlenberg. 
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Q.  The  son  of  Mr.  Wohlenberg? 

A.  Yes,  sir. 

Q.  Before  that  time  did  you  ever  have  any  pain  or  sick* 
ness? 

A.  No,  sir;  I  was  healthy. 

Q.  Can  jou  describe  the  pain  that  was  occasioned  by 
these  kicks? 

A.  YeSy  I  can.  It  is  such  that  I  cannot  do  any  work, 
and  whenever  I  do  any  work  it  lays  me  np.  I  have  pain 
all  the  time. 

Q.  How  was  it  at  that  time? 

A.  I  don't  hardly  remember,  it  has  been  so  long  ago.  I 
know  it  was  awful  bad.  • 

Q.  What  did  you  do,  and  what  did  yonr  moth^  do,  if 
anything,  for  this  injury? 

A.  We  did  nothing  for  a  while,  and  then  I  went  to  Dr. 
Peters,  who  treated  me  for  my  kidneys,  but  did  not  do  me 
any  good. 

Q.  What  then  did  you  do? 

A.  I  did  not  do  anything  until  a  year  and  a  half  f^, 
when  I  went  to  Dr.  Ehrt,  who  put  a  plaster  of  Paris  jacket 
on. 

Q.  How  many  of  these  plaster  of  Paris  jackets  did  yon 
have? 

A-  Two. 

Q.  How  long  did  you  wear  them? 

A.  About  two  months. 

Q.  Explain  what  the  plaster  of  Paris  jackets  are? 

A.  They  fit  something  like  a  corset,  only  doeer  to  the 
l)ody. 

Q.  They  are  cast  right  on  the  body? 

A.  Yes,  sir. 

Q.  Do  you  know  the  object  and  purpose  of  wearing 
them? 

A.  They  thought  it  would  strengthen  my  back  and  bold 
\hat  rib  in  plaoe. 
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Q.  Do  you  know  what  part  of  your  body  was  injured 
by  these  kicks? 

A.  Yes,  sir. 

Q.  Where  was  it  ? 

A.  It  was  the  last  floating  rib,  and  the  spine. 

Q.  Did  you  have  any  curve  in  the  spine  prior  to  that 
time  ? 

A*  Not  that  I  know  of. 

Q.  Do  you  know  how  your  spine  has  been  since  that 
time*? 

A.  Yes,  sir. 

Q.  Row  was  it  ? 

A.  Curved. 

Q.  What  has  been  your  business  since? 

A.  I  worked  a  long  time  at  the  99-cent  store,  worked 
on  a  farm  a  while,  and  for  the  State  Journal  Company. 

Q.  Who  did  you  work  for  at  the  99-cent  store? 

A.  Mr.  Shelton. 

Q.  How  long  did  you  work  for  him  ? 

A.  Very  nearly  two  years. 

Q.  While  you  worked  for  him  did  you  suffer  pain  result- 
ing from  your  injuries? 

A.  Yes,  sir;  I  always  suffer  pain  in  my  side  and  in  my 
baak  whenever  I  do  hard  wotk. 

Q.  How  is  it  at  the  present  time? 

A.  There  is  a  pain  there  now,  a  steady  pain ;  I  can  hardly 
Explain  it. 

Q.  How  is  it  when  you  lift  any  article,  especially  one  of 
any  weight? 

A.  It  hurts  me  a  great  deal  worse  than  at  other  times. 

Q.  Did  you  see  any  other  doctor  than  Dr.  Peters  ? 

A.  Yes,  sir;  Drs.  Mitchell,  Righter,  and  Woodward. 

Q.  Did  you  consult  any  physician  out  of  this  town  ? 

A.  Yes;  some  in  Omaha. 

Q.  Who  were  they  ? 

A.  Dr.  MacNamara. 
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Q.  What  did  70a  go  there  for  ? 

A.  To  have  my  back  straightened  by  the  electric  treats 
ment.    I  was  at  the  hospital. 

Q.  What  objections  did  he  have  to  your  going? 

A*  He  made  none  that  I  knew  of,  becaose  I  was  not 
staying  there. 

Q.  Why  was  that? 

A.  He  drove  me  away. 

Q.  When? 

A.  About  a  year  ago  last  summer. 

Q.  What  did  he  drive  you  away  for. 

A.  We  had  a  figlit  down  there  at  the  house  when  I  bad 
on  one  of  the  plaster  of  Paris  jackets.  We  were  playing 
at  throwing  ball,  my  eldest  brother  and  I.  Mother  called 
us  to  sup|)er,  and  when  we  got  around  the  corner,  he  strnok 
me  in  the  face  and  pounded  me  all  up,  when  I  did  nothing ; 
lie  told  me  to  keep  away  from  the  house.  That  was  the 
8th  day  of  April ;  it  will  be  three  years. 

Q.  Three  years  next  April? 

A.  No;  two. 

Q.  Did  you  ever  talk  with  your  step-fiither  about  this 
pain  in  your  side? 

A.  I  have  told  the  whole  family  about  it. 

Q.  Have  you  talked  to  him  about  it  in  the  presence  of 
the  family  ? 

A.  Yes. 

Q.  What  did  he  ever  do  in  r^rd  to  it? 

A.  He  did  not  do  a  thing,  he  said  I  was  always  pretend* 
ing  to  have  a  pain,  and  I  done  it  to  get  out  of  work. 

Q.  What  did  you  tell  him  ? 

A.  I  told  him  there  was  a  pain  there;  I  did  not  know 
where  it  came  from  at  the  time;  I  did  not  know  what  was 
the  matter  until  I  began  doctoring. 

Q.  What  did  he  say  to  that? 

A.  He  kept  on  telling  me  I  was  lazy,  an4  trying  to  make 
expense. 
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Q.  Did  joa  ever  receive  any  injaries  to  yoar  spine  or 
back,  or  any  of  jout  ribs,  at  any  other  time  except  from 
those  kicks  you  have  spoken  of? 

A.  No, sir;  I  never  have. 

Q.  What  did  MacNamara  in  Omaha  do  for  yonr  back? 

A.  He  told  me  my  back  was  carved,  my  spine  was 
carved,  and  one  of  the  floating  ribs  was  broken,  and  he 
gave  me  electric  treatment  to  draw  the  pain  oat. 

Q.  State  how  long  a  time,  if  any,  between  the  time  yoa 
received  these  kicks  and  the  present,  that  yoa  have  been 
free  from  pain. 

A.  I  have  not  been  free  from  pain  at  all. 

Q.  Whose  farm  was  it  yoa  went  to  work  on? 

A.  Mr.  Hickson's. 

Q.  When  was  it  yoa  went  to  work  for  him? 

A.  Foar  years  ago.   ' 

Q.  How  long  did  yoa  work  for  him? 

A.  Two  months. 

Q.  Why  did  yoa  qait  ? 

A.  I  coald  not  stand  the  work  on  account  of  my  back. 

Q.  What  kind  of  work  were  yoa  doing? 

A.  Plowing  and  cultivating.  • 

Q.  When  you  came  in  from  there  where  did  you  go  to 
work? 

A.  I  went  to  work  for  Mr.  Shelton  again. 

Q.  Did  you  go  to  work  for  the  Journal  Company  at  any 
time? 

A.  I  went  to  work  for  the  Journal  Company  after  I  quit 
Shelton. 

Q.  In  what  department? 

A.  In  the  book-binding. 

Q.  What  were  you  doing? 

A.  Learning  the  trade.  I  was  carrying  books  down  to 
the  job  room  and  getting  stock  in. 

Q.  What  did  you  quit  there  for? 

A.  I  could  not  stand  it  for  the  pain  in  my  back  and  side. 
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Q.  How  long  did  you  work  for  them  ? 

A.  Aboat  six  months. 

Q.  When  was  it  you  ascertained  what  was  the  matter 
with  yoar  back  ? 

A.  When  I  first  oonsalted  a  physician. 

Q.  When  did  yon  first  find  out  what  your  injury  con- 
sisted of? 

A.  About  two  years  ago. 

Q.  Was  that  the  time  you  went  to  Omaha? 

A.  No,  sir;  that  was  when  Dr.  Dogge  here  told  me 
about  it 

Q.  Ton  consulted  him,  did  you? 

A.  Yes,  sir. 

Q.  With  what  result  ? 

A.  He  said  that  my  spine  was  out  of  order,  out  of  shape ; 
but  I  did  not  doctor  with  him  any. 

Q.  Who  advised  you  to  go  to  this  Omaha  concern? 

A.  My  mother. 

Q.  How  is  it  in  your  sleep? 

A.  I  have  to  lie  on  my  right  side.  I  cannot  lie  on  my 
left  at  all.    I  have  to  lie  on  my  back,  or  on  my  right  side. 

The  cross-examination  of  defendant  in  error  tends  to 
strengthen  his  testimony  given  in  chief,  instead  of  weaken- 
ing it  His  statement,  as  to  the  ctrcumsttnete  of  his  re- 
ceiving the  injury,  is  fully  corroborated  by  his  mother, 
Catherine  Wohlenberg,  his  sister,  Hannah  Melchert,  and 
his  half-brother,  Fred  Wohlenberg.  These  persons  further 
testified  that  before  receiving  the  injuries  defendant  in  er- 
ror's health  was  g^d,  was  never  sick,  nor  did  he  complain 
of  his  side  and  back  to  their  knowledge;  that  since  he  was 
kicked  by  plaintiff  in  error  he  has  been  continually  com- 
plaining of  pain  in  his  side  and  back,  and  has  been  unable 
to  stand  hard  work. 

Dr.  F.  B.  Righter  testified  that  he  has  been  a  practicing 
physician  and  surgeon  for  twenty-five  years,  thirteen  of 
them  in  the  city  of  Lincoln;  that  before  the  trial  he  made 
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a  carefal  personal  examination  of  the  plaintiff,  particularly 
his  spine  and  the  lower  part  of  his  ohest ;  that  he  found  that 
at  some  time  there  had  been  a  fracture  of  one  of  the  lower 
ribs  on  the  left  side,  and  a  curvature  of  the  spine  to  the 
right,  about  three-quarters  of  an  inch,  opposite  such  fract- 
ure, about  an  jgch  and  a  half  from  where  the  rib  joins  the 
apinal  column;  that  in  his  opinion,  based  on  the  amount 
of  callous,  the  rib  was  broken  entirely  through;  that  in  a 
healthy  person  such  x^urvature  is  caused  only  by  an  injury 
to  the  spine;  that  a  curvature  might  be  caused  by  consti- 
tutional diseases,  such  as  scrofula,  but  in  such  case  there 
would  be  apt  to  be  some  trace  of  the  disease,  and   that 
^'this  case  did  not  look  like  that";  that  such  a  curvature 
is  a  permanent  injury;  that  in  his  opinion,  leased  on  the 
proximity  of  the  fracture  and  curvature>  the  fact  that  the 
curvature  is  opposite  the  fractured  rib  and  the  convex  po- 
sition of  the  spine,  the  fracture  of  the  rib  and  curvature  of 
the  spine  were  simultaneous ;  that  on  account  of  being  thus 
affected,  he  has  not  the  strength  nor  the  endurance  of  a  nor- 
mal person ;  that  the  curvature  prevents,  to  some  extent,  the 
working  of  the  spinal  muscles ;  that  while  the  fracture  does 
DO  damage  to  the  rib,  it  has  produced  an  affection  of  the 
Derve  on  that  side,  "  so  there  is  great  soreness  around  the 
injury  with  the  result  of  great  irritation  of  the  nerve  in  the 
apine  and  the  feeling  of  sensitiveness  at  the  ends  of  that 
nerve.*' 

The  plaintiff  in  error  testifies  that  he  did  not  kick  de- 
fendant in  error  at  the  date  claimed,  althougii  he  admits 
that  he  kicked  and  hit  him  at  other  times;  admits  that  bis 
step-son  has  been  injured  in  the  side  and  back,  from  which 
he  will  never  recover,  and  attributes  it  to  different  causes, 
namely:  To  sickness  when  John  Melchert  was  a  child 
about  two  years  old,  then  to  a  fall  received  while  skating 
on  the  ice,  and  again  to  a  fight  with  another  boy.  The 
clear  preponderance  of  the  testimony  is  against  each  of 
these  theories,  and  establishes  that  Wohlenberg  kicked  de- 
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fendant  in  error,  thereby  breaking  one  of  bis  ribi  and 
permanently  injuring  his  spine ;  that  before  receiving  the 
injury  he  was  always  hearty  and  free  from  pain,  bnt  since 
which  time  he  has  constantly  suffered  with  his  side  and  back, 
and  has  been,  and  still  is,  unable  to  perform  hard  work. 

Plaintiff  in  error  also  introduced  upon  the  trial  testi- 
mony  tending  to  prove  that  he  was  absent  from  the  city  on 
the  16th  day  of  October,  1882,  the  day  named  by  the  de> 
fendant  in  error  and  his  witnesses,  on  which  the  injury 
was  inflicted. 

Drs.  Woodward  and  Andrews  testified,  in  effect,  that 
they  made  an  examination  of  Melchert's  body,  but  did  not 
find  anything  peculiar  about  his  back  in  any  way,  did  not 
discover  any  curvature  of  the  spine,  nor  observe  that  any 
of  the  rib.s  were  fractured.  The  proofs  show  that  these 
medical  experts  did  not  make  a  very  critical  examioation 
of  the  body  of  Melchert.  Neither  examined  the  spine  nor 
looked  for  a  fractured  rib. 

It  has  been  the  uniform  holding  of  this  conrt  that  it  will 
not  reverse  a  judgment  on  the  ground  that  it  is  against  the 
evidence,  unless  the  finding  of  the  trial  court  is  clearly 
wrong  or  is  manifestly  against  the  weight  of  the  testimony. 
Applying  this  rule  to  the  case  at  bar  it  is  obvious  that  the 
verdict  of  the  j  ury  should  not  be  disturbed.  The  testimony 
of  the  plaintiff  below,  and  his  witness,  if  true,  of  which 
the  jury  were  the  sole  judges^  is  ample  to  sustain  the  ver- 
dict and  judgment.  The  damages  are  not  excessive,  but 
are  fully  justified  by  the  evidence. 

It  is  urged  that  the  court  below  erred  in  allowing  the 
defendant  in  error  to  testify  that  his  step-father  beat  him 
cruelly  about  two  years  before  the  trial.  The  record  dis- 
closes that  this  testimony  went  to  the  jury  without  objec- 
tion ;  hence  the  error,  if  any,  in  admitting  it  was  waived. 
When  incompetent  or  ill^al  testimony  is  admitted  upon  a 
trial  without  objection,  error  cannot  be  predicated  in  the 
supreme  court  upon  the  admission  of  such  testimony. 
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We  are  finally  asked  to  reverse  the  judgment  upon  the 
ground  of  newly  discovered  evidence.  Although  it  is  one 
of  the  causes  assigned  in  the  motion  for  a  new  trial,  we  are 
precluded  from  considering  the  question,  inasmuch  as  the 
evidence  submitted  to  the  lower  court  in  support  of  and 
in  resistance  of  the  motion  is  not  before  us.  A  party  is  not 
entitled  to  review  in  the  supreme  court  the  decision  oi 
the  district  court  in  denying  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  unless  all  the  testimony  given 
on  the  hearing  of  such  motion  is  set  out  in  a  bill  of  excep- 
tions. And  this  for  the  purpose  of  enabling  the  reviewing 
court  to  ascertain  whether  the  moving  party  has  been  in- 
jured by  the  ruling.  Prejudicial  error  is  never  to  be  pre- 
sumed, but  must  be  shown  by  the  record.  Our  conclusion 
is  that  no  sufiScient  ground  is  pointed  out  for  disturbing 
the  verdict,  and  the  judgment  is 

Affibmed. 


The  other  judges  concur. 


Lewis  A.  Winchell,  Sheriff,  v.  John  McEinzis 

ET  AIm 
[Filed  Dibcbmbsb  16, 1892.] 

1.  Attachment  on  Claim  Kot  Due :  Jurisdictiok  of  County 
JuDOB  :  Obdeb  Granting.  A  ooanty  judge  has  jurisdictioni 
under  lection  238  of  the  Code  of  Civil  Prooedare,  to  grant  an 
attftchment  on  a  claim  not  due,  upon  the  proper  affidavit  heing 
made  and  filed,  showing  the  existence  of  at  least  one  of  the 
•tatntorj  grounds  or  causes  for  issuing  an  attachment  on  a  debt 
before  due. 


— »:  PBAcnoE:  Obdeb  Gbantino,  Lssubd  on  Affidavit 
FOB  Attachment.  No  written  application  for  an  order  allow- 
ing an  attachment,  other  than  the  filing  of  the  proper  affidavit, 


in  8i8| 
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Action  Ck>MifE!rcBD  Before  County  Judqb 


Issuance  op  Wbit  Sufficient.  When  the  coaoty  judjce 
iflsaaB  A  writ  of  ftttachmeat  in  a  oase  oommeoced  before  him, 
it  is  not  oeoeasary  to  the  Talidity  of  the  writ  that  he  shoald 
spread  upon  his  docket  a  formal  order  allowing  the  attachments 
In  snch  case  the  isening  of  the  writ  is,  in  itself  the  gnuiting  of 
the  order. 

4.  ;  Ibbegulabities:  Oktssion  of  Seal  of  County  Ooubt: 

Collateral  Attack.  The  eoanty  judge  of  P.  conntjr  made 
an  order  granting  an  attachment  in  an  action  to  be  bronght  in 
the  district  court  of  the  county,  and  signed  the  same  ofBciaUy, 
bat  he  failed  to  attach  thereto  the  seal  of  the  ooanty  court, 
which  Older  wis  filed  with  the  clerk  of  the  district  ooart,  who 
Issued  a  writ  of  attachment  thereon.  SM,  That  the  omiasioD 
of  the  seal  of  the  county  court  did  not  make  the  wder  abaolntely 
Toid,  but  an  irregularity  which  could  be  taken  adnmtage  of  only 
bj  the  defendant  in  attachment,  In  the  proper  mode.  The  quea- 
tion  eMinot  be  raised  by  third  parties  in  a  collateral  psoeeedtng. 

6.  Bepleyin  of  Gk>odg  Taken  by  Sheriff  Under  Attach^ 
ment:  Defense:  Justification:  Burden  of  Pboop.  When 
a  sheriff,  under  and  by  yirtue  of  a  writ  of  attachment,  lenes 
upon  property  found  in  possession  of  a  stranger  to  the  suit,  in 
an  action  of  replcTin  therefor  by  snch  stranger,  the  officer,  ta 
Justify  the  taking,  is  required  to  show  that  the  aHaebment  writ 
was  regularly  issued;  that  is,  that  the  writ  is  xegular  on  its 
ihce,  and  was  issued  upon  a  sufficient  affidavit  by  a  court  haTing 
Jurisdiction  of  tike  parties  and  the  subject-matter  of  the  aetioB. 

6.   :  IBBBOULABITIES  IN  ATTACHMENT    PBOCKBOINGa:  COL- 

LATEBAL  Attack.  Where  proceedings  in  attachment  are  ixreg- 
ular  and  erroneous,  but  not  void,  such  errors  and  irregularities 
cannot  be  taken  advantage  of  by  third  parties  in  a  edUalersl 
proceeding. 

Error  to  the  district  court  for  Perkins  eoanty.     Tried 
below  before  ChubcHi  J. 

Cornish  &  BoberUon,  for  plaintiff  in  error. 

Saunders  Jt  Prime,  and  John  J.  HaJUigan,  comtra. 

NORVAL,  J. 

Lewis  A.  Winchell,  the  plaintiff  in  error,  was  the  sher- 
iff of  Perkins  county.    James  A.  Hatcher  and  Fred  L» 
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Knight  were  formerly  engaged  in  the  mercantile  business 
in  the  town  of  Madrid,  m  said  county,  under  the  firm 
name  of  Hatcher  &  Knight,  and  on  the  11th  day  of  June, 
1889,  they  executed  and  delivered  a  bill  of  sale  of  their 
stock  of  goods  to  John  McKinzie  and  George  W.  Snyder, 
defendants  in  error,  who  took  possession  of  the  goods  un- 
der said  bill  of  sale.  Shortly  thereafter  two  writs  of  at- 
tachment against  the  firm  of  Hatcher  &  Knight,  one  issued 
by  the  clerk  of  the  district  court  of  Perkins  county,  the 
other  issued  out  of  the  county  court  of  said  county,  were 
placed  in  the  hands  of  Lewis  A  Winchdl,  as  sheriff,  who 
levied  upon  said  stock  of  goods  by  virtue  of  said  writs  of 
attachment.  Subsequently  defendants  in  error  brought 
this  action  in  replevin  against  plaintiff  in  error  to  recover 
aaid  goods.  The  property  was  taken  under  the  replevin 
writ,  and  the  possession  thereof  delivered  to  plaintiffs  be- 
low. There  was  a  trial  to  a  jury,  which  resulted  in  a  ver- 
dict and  judgment  in  fitvor  of  the  plaintiffs. 

On  the  trial  in  the  court  below  plaintiffs  introduced  in 
evidence  the  bill  of  sale  above  mentioned,  and  evidence 
tending  to  prove  that  they  had  taken  possession  of  the 
goods  under  the  bill  of  sale. 

The  defendant  attempted  to  justify  under  the  two  writs 
of  attachment,  and  to  that  end  he  offered  in  evidence  the 
files  and  record  in  a  cause  in  the  district  court  of  Perkins 
county,  wherein  M.  E.  Smith  &  Co.  were  plaintiffs  and 
Ebtcher  &  Knight  were  defendfints,  consisting  of  the  pre- 
cipe, summons,  with  the  return  of  the  officer  indorsed 
thereon,  showing  service  on  defendants,  affidavit  for  attach- 
ment, undertaking,  order  of  attachment,  appraisement,  the 
order  of  the  county  judge  of  Perkins  county  allowing  a 
writ  of  attachment  to  issue  in  the  action,  demurrer  of  Fred 
X.  Knight  to  the  petition,  answer  of  James  S.  Hatcher,  and 
the  judgment  in  favor  of  the  plaintiffs  in  said  suit  To 
the  introduction  in  evidenoe  of  said  papers  and  records  the 
plaintifiB  objected  on  the  ground  that  no  seal  was  attached 
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to  the  order  of  the  oountj  oourt  allowing  the  writ  of  at- 
tachment; that  the  oourt  had  no  jarisdiotion  to  issue  the 
summons,  for  the  reason  no  order  of  the  oountj  judge  al« 
lowing  a  writ  of  attachment  on  a  claim  before  doe  to  issue 
in  said  action  was  on  file  with  the  clerk  at  the  time  the 
summons  was  issued,  and  that  the  judgment  was  incompe- 
tent and  immaterial,  and  the  court  renderiqg  the  same  was 
without  jurisdiction,  which  objections  were  sustained  bj 
the  court,  and  defendant  excepted. 

Defendant  then  offered  in  evidence  the  docket  of  the 
county  court  of  Perkins  county,  showing  the  affidavit  filed 
in  the  said  court  for  an  order  allowing  a  writ  of  attachment 
to  issue,  and  the  order  of  the  county  judge  granting  the 
writ  of  attachment;  to  which  the  plaintiffs  objected  as  in- 
competent, immaterial,  and  irrelevant  The  objection  was 
sustained  and  the  defendant  excepted. 

The  defendant  further  offered  to  prove  by  the  county 
judge  of  Perkins  county  that  the  order  allowing  the  writ 
of  attacliment  to  issue  in  said  case  of  If.  E.  Smith  &  Co. 
u  Hatcher  &  Knight  was  made  by  said  county  judge  on 
the  application  of  the  plaintiffs  in  said  action,  and  that 
by  mistake  or  oversight  the  seal  of  the  county  court  was 
not  attached  to  said  writ ;  to  which  plaintiffs  objected  as 
before.  The  objection  was  sustained  and  the  defendant 
excepted. 

The  defendant  also  offered  in  evidence  the  petition,  affi- 
•davit  for  attachment,  bond  in  attachment,  summons  and 
return,  writ  of  attachment  and  return  thereon,  appraise- 
ment, answers,  motion  to  the  jurisdiction  of  the  court, 
motion  to  dissolve  the  attachment,  judgment,  and  docket 
entries  in  a  cause  in  the  county  court  of  Perkins  county, 
wherein  Kirkendall,  Jones  &  Co.  were  plaintiflb  and 
Hatcher  &  Knight  were  defendants;  to  which  plaintifis 
objected  for  the  reason  no  foundation  had  been  laid  for  their 
admission,  that  no  application  had  been  made  for  the  writ 
of  attachment^  and  no  order  had  been  made  granting  the 
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same ;  and  for  the  further  reason  the  county  court  has  no 
jurisdiction  in  that  kind  of  a  case;  vhich  objections  were 
sustained  and  the  defendant  excepted. 

The  foregoing  rulings  of  the  trial  court  are  now  assigned 
for  error.  Both  writs  of  attachment,  under  which  plaint- 
iff in  error  sought  to  justify,  were  issued  upon  claims  not 
then  due.  Authority  is  conferred  by  statute  upon  cred* 
itors  to  maintain  an  action  by  attachment  on  a  debt  before 
it  is  due,  in  certain  specified  cases.  Among  others,  where 
the  debtor  has  sold  or  disposed  of  his  property  with  the 
intent  to  defraud  his  creditors,  or  to  hinder  or  delay  them 
in  the  collection  of  their  debts;  and  this  is  one  of  the 
grounds  set  up  in  each  of  the  attachment  affidavits.  It  is 
not  claimed  that  the  facts  stated  in  the  affidavits  were  in- 
sufficient to  authorize  the  issuing  of  the  attachments  and 
the  bringing  of  the  suits.  Power  is  conferred  upon  a 
county  judge  by  section  238  of  the  Code  to  make  an  order 
aUowing  an  attachment  to  issue  on  a  debt  not  due,  upon 
the  proper  affidavit  being  made  and  filed.  This  was  ex- 
pressly decided  in  Seed^  Jones  &  Co.  v.  BagUy^  24  Neb., 
336,  and  must  be  regarded  as  the  settled  law  of  the  state. 

It  is  urged  that  the  writ  of  attachment  in  the  case  of  M« 
E.  Smith  &  Ck>.  is  void  because  no  formal  written  appli- 
cation was  made  to  the  county  judge  for  the  allowance  of 
an  attachment  thereon,  and  for  the  reason  that  the  order 
of  the  county  judge  authoriasing  the  clerk  of  the  district 
court  to  issue  a  writ  of  attachment  in  said  suit  was  not 
made  under  the  seal  of  the  county  court.  The  attachment 
proceedings  in  the  case  of  Kirkendall,  Jones  &  Co.,  it  is 
claimed,  are  invalid  on  the  ground  that  no  written  appli- 
cation was  made  for  the  attachment,  and  that  no  order  was 
made  by  the  county  judge  granting  the  writ  These  sev- 
eral objections  we  will  now  consider. 

Section  237  of  the  Code  enumerates  the  grounds  for 
which  an  attachment  may  be  granted  in  actions  on  debts 
before  due.     Section  238  provides  that  ^'the  attachment 
65 
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authorized  by  the  last  section  may  be  granted  by  the  ooart 
in  which  the  action  is  brought,  or  by  a  judge  thereof,  or 
by  the  probate  judge  of  the  county ,  but  before  such  action 
shall  be  brought,  or  such  attachment  shall  be  granted,  the 
plaintiff,  his  agent  or  attorney,  shall  make  an  oath,  in  writ- 
ing,  showing  the  nature  and  amount  of  the  plaintiff's  daim 
that  it  is  just,  when  the  same  shall  become  due,  and  the  ex- 
istence of  some  one  of  the  grounds  for  attachment  ernuner* 
ated  in  the  preceding  section/'     It  will  be  observed  that  the 
section  quoted  only  requires  that  before  an  action  can  be 
properly  commenced  on  a  claim  before  it  is  due,  or  an  at- 
tachment shall  be  allowed,  the  plaintiff,  his  agent  or  attorney, 
shall  make  an  oath,  in  writing,  setting  forth  the  nature  and 
amount  of  the  claim,  that  it  is  just,  when  the  same  will 
become  d^e,  and  the  existence  of  at  least  one  of  the  statutory 
grounds  or  causes  for  the  issuing  of  an  attachment  on 
a  daim  not  doe.    We  have  been  unable  to  find  any  stat-^ 
ute^  and  none  has  been  cited  by  counsel,  which  requires  aa 
a  condition  precedent  to  the  granting  of  an  attadiment  in 
such  actions  that  a  written  application  therefor,  other  than 
the  proper  affidavit,  must  be  made  to  the  court  or  judge. 
It  is  no  more  necessary  to  do  so  in  attachments  on  dA\& 
not  due  than  in  ordinary  attachments,  and  in  our  view  it 
is  not  required  in  either  case.    To  hold  that  it  is  necessary 
would  be  to  inject  words  into  the  statute.     In  the  absence 
of  any  statutory  requirement  as  to  a  written  request,  we 
think  it  sufficient  that  the  proper  affidavit  entitling  tlie 
plaintiff  to  an  attachment  be  in  fact  made  and  filed ;  the 
filing  of  which  in  itself  is  a  request  to  grant  the  writ  and 
confers  upon  the  court  or  judge  jurisdiction  to  act     How- 
ever, in  one  of  the  attachment  cases  we  are  consideriDg^ 
that  of  M.  E.  Smith  &  Ca,  a  written  request  for  an  attach- 
ment was  made.     The  affidavit  filed  with  the  county  judge 
as  the  basis  of  his  order  closes  as  follows :  ^'Affiant  there- 
fore asks  for  an  order  granting  an  attadiment  against  the 
property  of  the  defendants."     This,  it  would  seem,  ought 
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to  be  sufficient,  even  though  the  construction   contended 
for  by  defendants  in  error  should  obtain. 

It  is  urged  that  the  files  and  record  in  the  case  of  Kirk- 
endall,  Jones  &  Co.  were  properly  excluded,  because  the 
county  judge  did  not  spread  upon  his  docket  a  formal  or- 
der authorizing  the  granting  of  an  attachment.  The  docket 
entry  relating  to  that  matter  is  as  follows : 

'' Issued  summons  and  order  of  attachment,  both  return- 
able July  1,  1889,  an«I  delivered  the  same  to  L  A.  Win- 
ohell,  sheriff,  for  service.  B.  F.  Hastings, 

''County  Judge:' 

The  suit  of  Kirkendall,  Jones  &  Co.  was  brought  in  the 
oountj  court  The  issuing  of  the  writ  of  attachment  by 
the  judge  thereof  was  in  itself  the  granting  of  the  order. 
The  entiy  made  upon  his  docket  above  quoted  is  sufficient 
evidence  of  the  fact  that  an  attachment  was  allowed ;  that 
was  all  that  was  necessary.  As  the  county  jndge  is  his  own 
derk,  there  is  no  reason  why  he  should  make  a  written 
order  authorizing  and  directing  himself  to  issue  an  attach- 
ment ;  but  when  he  grants  an  attachment  on  a  debt  not 
dne,  in  a  case  where  the  writ  is  to  be  issued  by  the  clerk  of 
the  district  court,  the  judge  must  make  an  order  allowing 
the  attachment  and  sign  the  same  officially,  since  the  clerk 
has  no  jurisdiotion  to  issue  a  writ  of  attachment  on  a  debt 
before  due,  unless  the  oprder  has  been  allowed  by  his  court 
or  a  judge  thereof,  or  the  county  judge. 

In  the  suit  of  Jf.  E.  Smith  &  Co,  v.  HaJtcher  &  Knight 
the  county  jndge  of  Perkins  county  made  a  written  order 
aathorizing  an  attachment  therein,  which  order  was  signed 
by  him  officially,  but  he  failed  to  attach  thereto  the  seal  of 
the  county  court  This  order  was  filed  in  the  office  of  the 
derk  of  the  district  court  before  the  attachment  was  issued. 
Did  the  omission  of  the  seal  invalidate  the  proceedings? 
We  think  not.  The  affixing  of  the  official  seal  to  such  a 
document  is  for  the  purpose  of  authentication,  and  the  fail- 
ure to  attach  it  is  at  most  a  mere  irregularity.     The  signa- 
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turefl  and  official  capacities  of  county  officers  are  matters  of 
public  notoriety,  and  the  court  will  officially  take  notice  of 
them.  The  district  court  of  Perkins  county  is  presumed 
to  know,  and  was  bound  to  take  judicial  notice,  that  B.  F. 
Hastings  was  at  the  time  county  judge  of  that  county  and 
of  the  genuineness  of  his  signature  to  the  order  in  question. 
(Wade  on  Notice,  sea  1413 ;  Jones  v.  Golems  OuratriXf  4 
Mart  [Lia.],  635;  8eM  v.  Jackson,  12  La.  An.,  640;  Tm- 
pleton  V.  Morgan f  16  Id.,  438;  Wdherbee  o.  Dunn,  32 
Cal.,  106.) 

Counsel  for  defendants  in  error  cite  in  their  brief  author* 
ities  from  other  states  which  lay  down  the  doctrine  that  an 
execution  or  writ  of  attachment  without  the  seal  of  the 
court  from  whence  it  issues  is  invalid,  and  that  the  defect 
is  of  such  a  character  that  it  cannot  be  cured  by  amend- 
ment. Such  is  not  the  rule  in  this  state.  In  Taylor  v, 
Courtnay,  15  Neb.,  190,  the  seal  had  been  omitted  from  an 
execution;  lands  had  been  sold,  and  the  sale  confirmed, 
after  which  leave  was  given  to  amend  the  execution  by 
affixing  the  seal  to  the  same.  It  was  held  that  the  execu- 
tion without  a  seal  is  not  void,  but  may  be  amended,  al- 
though the  sale  made  thereunder  has  been  confirmed. 
Many  cases  are  cited  in  the  opinion  to  sustain  the  proposi- 
tion, and  there  can  be  no  doubt  as  to  the  soundness  of  the 
rule  stated.  The  failure  to  attach  the  seal  would  not  ren^ 
der  the  process  absolutely  void.  Counsel  concede  that  the 
order  of  the  county  judge  granting  the  attachment  could 
be  amended  by  attaching  the  seal.  In  effect,  this  is  an  ad- 
mission that  the  order  is  not  void,  for  there  must  be  some- 
thing to  amend  before  an  amendment  can  be  made,  and  a 
void  order  is  a  nullity,  and  cannot  be  amended. 

Counsel  for  defendants  in  error  urge  that  this  case  is 
controlled  by  the  decisions  of  this  court,  wherein  it  is  held 
that  when  an  officer  attempts  to  justify  the  seizure  of  goods 
found  in  the  possession  of  a  stranger  claiming  title,  that 
the  mere  production  of  the  writ  is  not  a  sufficient  jnstifi* 
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cadoDy  but  that  th«  offioer  must  go  further  and  ahow  affirm* 
ativelj  that  the  writ  was  regularly  issued.  In  none  of  the 
authoritieB  cited  bj  counsel^  nor  in  any  of  our  cases,  so  far  as 
we  are  aware,  has  it  been  held  that  when  a  sheriff  or  other 
officer  seeks  to  justify  the  seizure  of  property  under  a  pro- 
oess  regular  on  its  face,  mere  technical  errors  intervening 
after  the  issuing  of  the  writ  may  be  shown  in  a  collateral 
attack,  and  when  proven  will  invalidate  the  entire  prcH 
ceedings. 

True,  in  the  cases  referred  to  in  defendants'  brief  it  is 
said,  that  it  must  be  *'  shown  affirmatively  that  the  writ 
was  r^ularly  issued/'  By  that  it  was  meant  that  it 
must  appear  that  the  process  was  issued  by  a  court  having 
jurisdiction  of  the  parties  and  the  subject*matter  of  the 
action,  and  that  the  steps  taken  leading  up  to  the  writ 
were  not  void.  It  was  not  meant  that  the  officer  was  re- 
quired to  prove  that  the  proceedings  were  free  from  mere 
errors  and  irregularities  which  are  not  of  such  a  nature  as 
to  affect  the  jurisdiction,  although  they  might  be  sufficient 
grounds  for  reversal  by  a  suitable  proceeding  in  a  tribunal 
having  authority  to  review  them.  There  are  many  errors 
occurring  in  a  trial  of  a  cause  which  may  be  waived  by  the 
parties,  and  if  the  one  against  whom  they  are  made  fails  to 
take  advantage  of  the  same,  strangers  to  the  record  cannot 
do  so.  Suppose  an  attaching  creditor  files  the  proper  affi- 
davit in  attachment,  and  the  writ  issues  without  his  having 
given  a  bond  for  the  indemnity  of  the  defendant,  in  a  case 
where  one  is  required  by  statute,  his  failure  to  file  an  un- 
dertaking would  not  render  the  attachment  absolutely  void. 
It  would  be  a  mere  irregularity,  of  which  the  defendant  in 
attachment  alone  could  take  advantage. 

The  case  of  Oonndly  v.  Edgerion^  22  Neb.,  82,  was  a 
suit  in  replevin  against  an  offioer  who  claimed  possession 
of  the  property  by  virtue  of  the  levy  of  certain  writs  of 
attachment.  The  court  in  the  syllabus  say :  ^'  Where  pro- 
ceedings in  attaclimentare  irregular  and  amendable,  but  not 
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voi<I,  and  no  objection  is  made  thereto  by  the  drfendant  in 
the  action,  snch  prooeeJings  cannot  be  attacked  or  ques- 
tioned collaterally  by  third  parties."  (See  Radolf  v.  Me- 
Donald,  6  Neb.,  166.) 

The  defendants  in   the  case  of  M.  E.  Smith  &  Co. 
never  called  the  attention  of  the  court  in  which  the  case 
was  pending  to  the  fact  that  the  seal  was  omitted  from  the 
order  of  the  county  judge  granting  the  attachment  therein, 
although  they  both  appeared  in  the  action.    Had  the  court's 
attention  been  challenged  to  the  defect,  doubtless  it  would 
have  permitted  an  amendment.     As  the  defendants  in  that 
suit  were  satisfied,  the  defendants  in  error  herein  cannot 
be  heard  to  complain.     Our  conclusion  is  that  the  records 
and  files  in  the  attachment  cases  should  have  been  received 
in  evidence,  and  that  the  court  below  erred  in  ezdading 
the  same.     The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  akd  remanded. 


The  other  judges  concur. 


State  of  Nebraska,  ex  rbl.  Charlottb  A.  Cochrav 
ET  AiMf  V.  Melville  R.  Hopewell,  Judge. 

[Filed  Dkoeubsb  16, 1893.] 

1.  Bill  of  Ezoeptions:  Time  foe  PsEPABATioir:  Ldotatiov. 
The  time  within  wfaieh  a  party  mast  prepare  and  eerre  a  bill  of 
exoeptipnn  besins  to  run  from  the  final  acUonmment  of  the  term 
of  oonrt  at  which  the  caose  was  decided,  and  not  ftom  the  dito 
of  the  formal  entry  of  the  judgment  by  the  clerk  upon  the 
conrt  Journal. 

3.  :  :  .    Biekd  v.  Dutcher,  35  Neb.,  761,  diatin- 

gnished. 
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Z.  :  — :  — — .  When  a  cftote  is  tried  to  the  ootirt,  withoat 

the  intervBiitioQ  of  a  Jury,  at  one  term  of  the  dietriet  oonrt  and 
taken  under  adTia^ment,  and  final  decree  rendered  at  a  snbae* 
qnent  term  of  said  coort,  the  time  for  settling  of  a  bill  of  excep- 
tions begins  to  ran  (torn  the  cloee  of  the  term  at  which  the  de- 
dsion  was  rendered. 

4.  Beoordt  CosoLvsiYKSsaB  of  Rboitalb:  Rbmedtfob  Ebbo- 
NBOUB  Rboobd.  The  recitals  of  the  record  of  a  trial  ooart  are 
condosiTe  npon  the  parties  as  to  the  term  at  which  a  decree 
was  rendered.  If  the  record  is  incorrect,  the  remedy  is  by  a 
proper  proceeding  in  the  trial  coart  to  secare  a  correction  of  the 


Original  application  for  mandamuB* 
Brome^  Andretos  &  Sheean,  for  relators. 
B.  O,  Burbankj  cotUra. 

m 

NORVAL,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  defendant  to  sign  a  bill  of  exceptions  in  the 
€ase  of  Thomas  Hines  against  the  relators  and  others, 
which  was  tried  before  respondent  in  the  Douglas  county 
district  court  The  action  above  mentioned  was  to  fore« 
dose  a  mechanic's  lien.  Affidavits  were  filed  to  the  effect 
that  the  cause  was  tried  at  the  May^  1891,  term  of  said 
isoutty  and  the  decision  was  orally  announced  in  open  court 
in  the.  presence  of  the  parties  on  the  8th  day  of  August, 
1891,  the  same  being  a  day  in  said  May  term  of  court; 
that  on  the  same  day  a  draft  of  the  decree  was  prepared 
by  the  attorney  for  the  successful  party,  which  was  pre- 
sented to  the  attorney  for  the  relators  as  well  as  the  attor- 
neys for  all  the  other  parties  interested  in  the  litigation, 
who  approved  the  same;  that  immediately  thereafter,  and 
on  the  said  7th  day  of  August,  the  said  draft  of  the  decree 
was  filed  with  the  clerk  of  the  district  court,  who  indorsed 
thereon  the  following:  '^Filed  August  8,  1891.  Frank 
E.  Moores,  Clerk."    That/  by  the  terms  of  the  decree  so 
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drawn,  relators  were  given  forty  dajB  from  the  rising,  of 
the  court  to  prepare  and  serve*  their  bill  of  exceptions; 
that  the  May  term  of  the  district  court  of  Douglas  county 
finally  adjourned  on  the  15th  day  of  August,  1891;  tliat 
the  said  draft  of  the  decree  was  not  presented  to  respoud"^ 
ent  for  his  signature  until  the  30th  day  of  December,  1891^ 
which  was  a  day  in  the  September  term,  when  Uie  draft  of 
the  decree  was  approved  by  him,  and  it  was  then  recorded 
in  the  journal  of  the  district  court  as  a  final  decree  as  of 
the  September  term;  that  the  September,  1891,  term  of  tW 
district  court  of  Douglas  county  adjourned  without  day  on 
the  23d  day  of  January,  1892;  that  on  the  20th  day  of 
March,  1892,  and  within  forty  days  from  the  rising  of 
said  court  for  said  term,  relators  caused  to  be  prepared  and 
served  upon  counsel  for  the  adverse  parties  a  true  bill  of 
exceptions,  who  refused  to  receive  the  same,  and  declined 
to  propose  any  amendments  thereto;  that  the  proposed  bill 
was  thereupon  presented  to  respondent  for  his  signature, 
who  refused  to  sign  or  allow  the  same  on  the  ground  that 
it  had  not  been  served  upon  the  adverse  parties  within  forty 
diys  from  the  final  adjournment  of  the  term  of  court  at 
which  the  decree  was  rendered. 

It  is  conceded  that  the  pro])Osed  bill  is  correct.  Was  it 
completed,  served  upon  the  parties  in  interest,  and  presented 
to  the  judge  for  his  signature  within  the  time  allowed  by 
statute?  Section  311  of  the  Code  of  Civil  Procedure,  re^ 
lating  to  bills  of  exceptions,  provides  that  ''  When  the 
decision  is  not  entered  on  the  record,  or  the  grounds  of  ob« 
jection  do  not  sufficiently  appear  in  the  entry,  the  party 
excepting  must  reduce  his  exceptions  to  writing  within  M^ 
teen  (15)  days,  or  in  such  time  as  the  court  may  direct,  not 
exceeding  forty  (40)  days  from  the  adjournment  of  the 
court  wne  die^  and  submit  the  same  to  the  adverse  party  or 
his  attorney  of  record  for  examination  and  amendment  if 
desired,''  etc  Manifestly  under  the  above  statutory  pro** 
vision  the  time  within  which  a  party  must  complete  and 
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serve  his  bill  of  exceptions  begins  to  run  from  the  final 
adjournment  of  the  term  of  court  at  which  the  trial  is  had 
and  the  decision  rendered.  This  is  conceded  by  respond- 
ent, but  he  insists  that  the  case  of  Bines  v.  Cochran  d  al. 
was  tried  and  decided  at  the  May,  1891,  termr  of  the  dis- 
trict court,  therefore  relators  only  had  forty  days  from  the 
adjournment  «me  die  of  said  term  to  reduce  their  exceptions 
in  the  case  to  writing  and  serve  the  same  upon  the  adverse 
parties.  The  case  of  Horn  o.  MiUer,  20  Neb.,  98,  is  cited 
to  sustain  his  contention.  It  was  there  held  by  a  divided 
court,  that  the  time  in  which  an  appeal  to  the  supreme 
court  must  be  taken  commences  to  run  from  the  date  on 
whidi  the  trial  court  orally  announces  its  conclusion  and 
judgment  and  not  from  the  day  on  which  the  judgment  is 
actually  and  formally  entered  on  the  journal  by  the  clerk 
in  vacation.  The  decision  in  Horn  v*  Miller  is  no  longer 
to  be  regarded  as  a  precedent  on  that  question,  since  that  * 
ease  has,  in  direct  terms,  been  overruled  by  this  court  in  the 
opinion  written  by  Judge  Po6T  in  Bickel  v.  Duteher,  36 
Neb.,  761,  wherein  it  is  stated  that  '^the  time  within 
which  an  appeal  may  be  taken  from  a  decree  of  the  district 
court  does  not  begin  to  run  until  such  decree  has  been  en- 
tered of  record,  so  that  it  is  within  the  power  of  the  appel- 
lant to  comply  with  the  statute  r^ulating  appeals  by  filing 
in  this  court  a  certified  transcript  of  the  proceedings  of  the 
district  court.''  The  question  involved  in  Bickel  v.  Duteher 
was  carefully  considered,  and  we  are  satisfied  the  rule  there 
announced  is  sustained  both  by  reason  and  the  weight  of 
authority,  and  should  be  followed  in  similar  cases.  But 
we  are  unwilling  to  hold  that  the  time  begins  to  run  for 
the  settling  of  a  bill  of  exceptions  from  the  date  of  the  for- 
mal entry  of  the  judgment  or  decree  by  the  derk  upon  the 
journal  of  the  court.  The  statutory  provision  which  limits 
the  time  for  appeals  from  the  district  court  differs  mate- 
rially from  the  one  which  governs  the  settling  of  bills  of 
exceptions.     The  former  requires  that  the  transcript  must 
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be  filed  in  the  oflBoe  of  the  clerk  of  the  sapreme  ooort 
**  within  six  months  after  the  date  of  the  rendition  of  the 
judgment  or  decree  or  the  making  of  the  final  order," 
while  the  section  of  the  statute  relating  to  bills  of  exoep* 
tions  above  quoted  provides  that  the  party  must  reduce 
his  exceptions  to  writing  ''within  fifteen  (15)  days,  or  in 
such  time  as  the  court  may  direct,  not  exceeding  forty  (40) 
days  from  the  adjournment  of  the  court  sine  die"  In  the 
one  case  time  is  computed  from  the  rendition  of  the  judg- 
ment or  decree,  while  in  the  other  it  is  from  the  date  of  the 
final  adjournment  of  the  term.  There  is  good  reason  for 
holding  that  for  the  pur|K>se  of  taking  an  appeal  a  judg- 
ment is  not  considered  rendei*ed  until  it  is  actually  entered 
upon  the  record,  since  until  such  entry  is  made  there  is  no 
authentic  record  evidence  that  a  judgment  has  been  ren- 
dered in  the  case.  It  is  impossible  for  a  party  to  perfect 
an  appeal  before  he  can  obtain  a  transcript  of  the  proceed- 
ings. The  settling  of  a  bill  of  exceptions  does  not  depend 
upon  the  formal  entry  of  a  judgment  or  decree  upon  the 
journal  of  the  court  We  know  that  it  frequently  hap- 
pens that  judgments  are  not  actually  spread  at  lai^  upon 
the  records  until  after  the  adjournment  of  the  term  at 
which  they  were  orally  announced  by  the  court,  when  they 
are  entered  by  the  clerk  upon  the  court  journal  as  of  the 
date  and  of  the  term  at  which  the  decisions  were  rendered. 
In  such  a  case  the  time  of  settling  a  bill  6f  exceptions  be- 
gins to  run  from  the  final  adjournment  of  the  term  of  court, 
and  not  from  the  date  of  the  formal  entry  of  the  judgment 
by  the  clerk. 

At  which  term  of  the  district  court  was  the  decree  in 
Hines  v,  Cochran  rendered  ?  If  the  determination  of  tiie 
question  depended  upon  the  affidavits  filed  in  this  case,  we 
would  be  forced  to  the  conclusion  that  the  decree  was  pro- 
nounced at  the  May,  1891,  term.  But  there  is  in  the  re- 
cord other  evidence,  of  a  higher  character,  of  the  date  of 
the  rendition  of  the  decree.    A  certified  copy  of  the  journal 
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entry  of  the  district  court  in  said  cause  Is  before  us,  which 
recites  that  ^^At  the  September  term  of  said  court,  and  on 
the  30th  day  of  December,  1891,  a  decree  was  rendered 
herein  as  follows: 

^'Thomas  Hikes 

v. 
Charlotte  A.  Cochran  et  al, 

''  This  cause  came  on  to  be  heard  at  a  previous  terni  of 

this  court  upon  the  petition  of  the  plaintiff,  the  answer  and 

cross-petitions    of     *      *      *,    the  several   replies  filed 

herein,  and  the  evidence,  and  being  submitted  to  the  court, 

and  the  court,  being  fully  advised  in  the  premises,  find 

*     *     *   and  forty  days  from  the  risi  ng  of  the  present  term 

to  prepare  and  serve  a  bill  of  exceptions  herein." 

It  appears  from  the  above  journal  entry  that  the  cause 
was  tried  at  the  May,  1891,  term,  and  the  decision  was 
rendered  at  the  following  September  term.  The  record  is 
conclusive. as  to  the  time  the  decree  in  question  was  ren- 
dered, and  neither  party  can  contradict  the  statements  oi 
the  record  by  affidavits  or  other  evidence.  If  the  record 
is  incorrect  as  to  the  time  the  decree  was  rendered,  the 
remedy  is  by  a  proper  proceeding  in  the  trial  court  to 
correct  the  error,  if  one  was  made.  The  record  of  the 
trial  court  imports  absolute  verity.  {Haggtriy  v.  Walker^ 
21  Keb.,  696;  Worley  v.  Shmg,  36  Neb.,  311;  MoAUia- 
ier  V.  State^  81  Ind.,  256.)  That  the  cause  was  tried  at  the 
May  term  of  the  district  court  is  quite  immaterial.  The 
time  of  completing  and  serving  a  bill  of  exceptions  in  the 
case  did  not  commence  to  run  from  the  adjournment  of  that 
term,  for  the  reason  no  decision  was  made  until  the  succeed- 
ing term.  In  a  cause  tried  to  the  court  without  the  inter- 
vention of  a  jury  at  one  term  and  decided  at  a  subsequent 
term,  it  has  been  held  that  the  party  has  the  statutory  time 
for  reducing  his  exceptions  to  writing  after  the  close  of  the 
term  at  which  the  decision  was  made.  {Wineland  v.  CbcA- 
ran,  8  Neb.,  628.) 


828  NEBRASKA  REPORTS.         [Vou  35 


HInM  T.  OoehiML 


The  oondnsion  is  irresiBtible,  that  the  proposed  IhU  of  ex« 
oeptions  in  the  oase  was  prepared  and  served  in  ample  time^ 
and  that  the  respondent  shoald  have  signed  and  allowed 
the  same.  This  being  the  opinion  of  the  oourty  we  doabt 
not  that  the  respondent  will  promptly  discharge  such  duty 
and  not  wait  for  a  writ  to  issue.  The  writ  therefore  will 
be  withheld. 

Judgment  aocx>rdinoly. 
Th£  other  judges  concur. 


35    8281 

.SLM  Thomas  J.  Hnras,  appellee^  v.  CHARrx)TrE  A.  Cocff- 

BAN,    APPELLANT,   IMPLEADED  WITH     PhILADEL- 
.    PHIA  MOBTGAOB  &  TbUST  (^OMPANT  £T  AL.,  AP- 
PELLEES. 

[FiLXD  Deckmbbb  16, 1882.] 

L  Api>eal :  Grounds  fob  Dismissal:  Failubb  to  Settle  Bill 
OF  Exceptions.  It  is  the  settled  Uw  of  this  state  that  an  tup- 
peal. will bot  be  dismissed  on  the  groond  that  no  bill  of  excep- 
tions has  been  settled  and  allowed. 

%  Praotioe  in  Supreme  Court :  Motion  to  Dismiss  Appeal: 
MEBin  of  Cause  Not  Considbbbd.  On  a  motion  died  by 
an  appellee  to  dismiss  an  appeal  ont  of  this  conrt,  we  will  not 
oonsider  the  merits  of  the  action,  but  will  only  inqniie  whether 
an  appeal  lies,  and  whether  it  is  properl j  taken  and  perfected. 

Motion  to  dismiss  appeal  from  a  judgment  rendered  by 
the  district  court  for  Douglas  county. 


B.  O.  Burbank,  for  the  motion. 
H.  E.  Cochran,  eontrth 
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NORVAL,  J. 

This  is  an  appeal  from  the  district  oonrt  of  Donglaa 
coanty.  The  transcript  contains  the  pleadings  and  decree, 
and  a  draft  of  a  bill  of  exceptions  which  has  not  been 
signed  and  allowed  either  hy  the  trial  jndge  or  the  clerk 
of  the  district  court  The  appellees  move  to  dismiss  the 
appeal  for  the  reason  that  no  bill  of  exceptions  was  settled 
hy  the  district  conrt  as  required  hy  law.  The  motion 
must  be  denied.  It  has  been  settled  by  repeated  decisions 
x>f  this  court  that  a  motion  to  dismiss  an  appeal  or  pro* 
needing  in  error  will  not  be  sustained  on  the  ground  that 
no  bill  of  exceptions  has  been  settled  and  allowed.  (Mewia 
nf.  Johnson  Harvester  Cb.,  6  Neb.,  217;  Holknbeok  v. 
TarkingUm^  14  Neb.,  430;  Baldwin  v.  Foss,  Id.,  456; 
Carlson  o.  feoiman,  35  Neb.,  392.) 

There  may  be  other  questions  presented  by  the  record 
for  consideration  not  depending  upon  a  bill  of  exceptions. 
On  a  motion  filed  by  an  appellee  to  dismiss  an  appeal,  this 
<X)urt  will  not  consider  the  merits  of  the  controversy,  but 
will  only  inquire  whether  ah  appeal  lies,  and  whether  it  is 
properly  taken  and  perfected.    The  motion  to  dismiss  is 

OVEBBULED. 

The  other  judges  concur. 


Obo.  W.  WHrriiOCK,  appellee,  v.  William  (Josson 

ET  AL.,  APPELLANTS. 
[FiLKD  DaCEMBBB  16, 1892.] 

1.  Homestead:  Mobtoagb.  A  mortgage  of  the  homestead  of  mai^ 
ried  persons  in  thU  state  is  of  no  validity  as  against  the  home- 
stead  right  anlesB  signed  and  acknowledged  hy  hoth  hnshand 
«nd  rife. 


35  829 
51  26 
58      61 


830  NEBRASKA  REPORTS.         [Vol.35 


Whitloek  ▼.  OoMon. 


:  Insane  WiFK:  Yalidittof  Mobtoiob  Exbcuted  by 

Husband.  O.,  the  head  of  a  family  oonsUting  of  himself  and 
three  ohildreo,  bat  having  an  inaaDe  wife  in  another  state, 
mortgaged  the  family  homestead,  which  was  exempt  under  the 
laws  of  this  state,  ffetd,  That  the  mortgage  is  Toid  as  to  the 
homestead  right 


:  :  :  Fobbclosubb:    Estoppkl.     The  mort> 

gage  in  sndi  esse  being  Toid  for  want  of  power  to  incomber  the 
homestead^  neither  the  hnsband  nor  wife  will  be  thorel^  estopped 
to  deny  ita  Talidity  in  a  foredosnre  pweeading  by  the  moru 


4.  :  Mobtoaob:    Fobbolosubk.     Where  the  anawer  in  an 

action  of  foreelosare  pats  in  issne  the  Talidity  of  the  mDrtfsge 
on  the  gronnd  that  the  property  in  qnestion  is  exempt  as  a  home- 
stead, and  the  defendaats,  hnsband  and  wife,  did  not  join  in  its 
iOMcation,  a  deeree  will  not  be  allowed  for  the  sale  of  ao  mndi 
of  the  homestead  as  exoeeds  $2,000  in  Talne,  nnlesB  the  Tnloe  cf 
the  property  is  alleged  by  the  plaintiifor  pat  in  iasae  by  proper 
pleadings 

Appeal  from  the  distriot  oouri  for  Madiaon  ooonty. 
Heard  below  before  Powebs,  J. 

AUen,  Bobinaon  df  Beedy  for  appellants : 

Mortgagee  or  oonvejraooeB  of  the  homeetead  witboat  the 
signatare  and  acknowledgment  of  both  hnsband  and  wife 
are  void.  {Swift  v.  Dewey ^  20  Neb.,  107 ;  LturBon  v,  BtdU^ 
22  Id.,  370;  BetU  v.  Sims,  25  Id.,  166;  AuUman  r.  Jen^ 
kins,  19  Id.,  209 ;  MoCreery  v.Schaffer,  26  Id.,  173;  Stin- 
son  V.  BichanUonf  44  la.,  375 ;  Howdl  v.  M^Crie,  14  Paa 
Rep.  [Kan.],  260.)  A  deed  or  mortgage  ma  1e  in  violation 
of  statute,  or  with  reference  to  a  prohibited  transaction,  is 
void  and  will  not  work  an  estoppel.  (MaMon  v.  Masouy 
140  Mass.,  63;  James  v.  Wilder,  25  Minn.,  305;  ShevUn 
V.  Whelen,  41  Wis.,  88 ;  Dunlap  v.  Thomas^  28  N.  W. 
Rep.  [la.],  638;  Merricm  «.  Bo^on,  117  Mass.,  241.)  The 
mortgage  in  this  case  being  in  violation  of  statute  is  void, 
and  does  not  estop  either  Gosson  or  his  wife  to  deny  its 
validity  in  a  foreclosure  proceeding.  {Hall  v.  Loomis,  30  N. 
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W.  Rep.  [Mich.],  374;  ^Myrick  v.  BUI,  37  Id.  [Dak.],  369 ; 
Conway  v.  Elgin^  38  Id.  [Minn.],  370;  McClure  v.  Bra- 
nif,  39  Id.  [la.],  171;  Herron  v.  Kaapp,  40  Id.  [Wis.], 
149;  Bank  v.  Dickinson,  10  S.  E.  Rep.  [Ga.],  446;  Tim- 
othy V.  Chancers,  11  Id.  [Ga.],  598;  Franklin  Land  Co. 
V.  Wea  Gas,  Coal  &  OU  Co.,  23  Pac.  Rep.  [Kan.].  630.) 
The  domicile  of  the  wife  follows  that  of  the  husband. 
(Jacobs,  Domicile,  sec.  214;  liqiublie  v.  Younff,  Dallam 
[Tex.],  464;  Rwaell  v.  Randolph,  11  Tex.,  460;  Looey  v. 
Clements,  36  Id.,  661 ;  Johnston  v.  Turner,  29  Ark.,  280; 
Burlen  v.  Shannon,  115  Mass.,  433.)  The  fiiet  that  the 
wife  does  not  live  with  her  husband  on  the  homestead  does 
not  destroy  her  homestead  interest  in  the  premises.  {Lar^ 
son  V.  BuUs,  22  Neb.,  370 ;  Hemrn  v.  Knapp,  40  N.  W. 
Rep.  [Wis.],  149;  Sherrid  «.  Souihvoiok,  5  N.  W.  Rep. 
[Mich.],  1027;  Schoiiler,  Dom.  Rel.,  61;  Story's  Conflict 
of  Law,  40,  41 ;  9  Am.  ft  Eng.  Enoy.  Law,  p.  812,  sec  4.) 

Barnes  A  Tyler,  contra. 

Post,  J. 

There  is  in  this  case  one  question  which,  according  to 
our  conclusion,  is  decisive  of  the  controversy,  viz.,  the 
effect  of  a  mortgage  by  a  husbaud,  the  head  of  a  family, 
upon  the  homestead  in  this  state,  having  at  the  time  an 
insane  wife  in' another  state.  From  the  pleadings  and 
proofs  it  appears  that  the  defendant  William  Gosson,  with 
his  three  children,  removed  from  Illinois  to  this  state  in 
the  year  1879,  and  has  ever  since  resided  upon  and  occu- 
pied the  premises  in  controversy  as  a  homestead,  his  family 
in  this  state  consisting  of  his  three  children,  whose  ages  do 
not  appear,  and  a  housekeeper.  At  the  time  of  his  removal 
to  this  state  the  defendant  had  a  wife,  Margaret  Gk)68on,  who 
was  and  still  is  insane  and  an  inmate  of  an  asylum  for  the 
insane  in  the  state  of  Illinois,  and  who  is  still  the  wife  of 
said  defendant.   It  further  appears  that  said  Margaret  Gos- 
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'  son  has  never  resided  upon  the  premises  and  never  acquired 
an  actual  residence  in  this  state.  It  has  been  repeatedly 
held  by  this  court  that  mortgages  or  conveyances  of  the 
homestead  are  void  unless  signed  and  acknowledged  by  both 
husband  and  wife.  {Aultman  v.  Jenkins,  19  Neb.  209;  Swift 
V.  Dewey,  20  Id.,  107 ;  Largon  v.  BuUs,  22  Id.,  370;  Betts  v. 
Sims,  25  Id.,  166;  McCreery  v.  Sohaffer,  26  Id.,  175.) 
The  rule  is  also  well  settled  by  the  decisions  of  this  and 
other  courts,  that  a  wife  who  is  living  separate  and  apart 
from  her  husband  will  not  from  that  fact  alone  be  held  to 
have  abandoned  or  forfeited  her  interest  in  the  homestead. 
{Larson  v.  BuiiSj  supra;  Herron  v.  Knappy  72  Wis.,  553; 
Oastlebury  v.  Maynard,  95  N.  Car.,  281.)  The  pertinent 
inquiry,  therefore,  is,  whether  the  rule  stated  applies  to  the 
case  under  consideration.  We  are  dearly  of  the  opinion 
that  it  does,  both  upon  reason  and  authority.  The  authori- 
ties are  not  harmonious  on  the  question  of  the  rights  of  a  wife 
with  respect  to  the  homestead  after  a  voluntary  abandon- 
ment of  the  family  without  cause,  although  the  decisions 
under  statutes  similar  to  ours  are  uniform  to  the  effect  that 
the  mere  absence  of  the  wife  from  the  state,  through  no 
fault  of  her  own,  will  not  be  construed  as  an  abandonment 
of  the  homestead  so  as  to  authorize  a  conveyance  or  incum- 
brance thereof  by  the  husband  alone.  {Chambers  v.  C6xt 
23  Ean.,  393;  OU  v.  Sprague,  27  Id.,  620;  Alexander  v. 
Vennum,  61  la.,  160;  Sherrid  v.  SoiUhwick,  43  Mich.,  515.) 

In  Alexander  v.  Vennum,  A.  recovered  judgment  against 
M.,  the  owner  of  a  homestead  in  Iowa.  The  latter  conveyed 
to  v.,  the  defendant,  his  insane  wife  joining  in  the  execu- 
tion and  acknowledgment  of  the  deed,  and  immediately 
thereafter  abandoned  the  property  as  a  homestead.  It  was 
held  that  the  conveyance  by  M.  was  void,  on  account  of 
the  insanity  of  his  wife,  and  that  a  sheriff's  deed  to  A.  in 
pursuance  of  an  execution  sale  to  satisfy  the  judgment  in 
his  favor  passed  the  title  to  the  property. 

The  statutory  provision  for  the  conveyance  or  incum- 
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branoe  of  the  homestead  is  exclusive.  The  language  is, 
**  The  homestead  of  a  married  person  cannot  be  conveyed  or 
incumbered  unless  the  instrument  by  which  it  is  conveyed  or 
incumbered  is  executed  and  acknowledged  by  both  husband 
and  wife."  Here  is  a  plain  prohibition  against  the  incum- 
brance of  the  homestead  without  the  joint  act  of  both  hus- 
band and  wife.  It  contains  no  exception  with  respect  to 
mn  absent  or  insane  husband  or  wife.  Had  Mrs.  Gossony 
defendant's  wife,  been  in  fact  a  resident  of  this  state  and 
her  domicile  the  premises  in  controversy,  it  is  plain  that  she 
would  have  been  incapable  of  relinquishing  iier  homestead 
right,  and  a  mortgage  executed  by  her  would  have  been 
ineffectual  for  the  purpose  of  creating  a  lien  thereon.  And 
it  requires  no  argument  to  prove  that  on  account  of  her 
-absence  from  the  state  she  could  accomplish  by  indirection 
that  which  she  was  incapable  of  doing  by  her  voluntary  act. 
2.  It  is  contended,  however,  that  the  defendant  William 
Oosson  is  now  estopped  to  claim  the  property  as  a  home- 
atead  by  reason  of  having  represented  himself  to  be  a  single 
man.  He  is  in  the  mortgage  described  as  a  single  man,  and 
it  is  allied  that  the  credit  represented  by  the  mortgage 
was  given  on  the  faith  of  his  statement  to  that  effect.  De« 
fendant  on  the  other  hand  denies  that  he  ever  represented 
to  plaintiff  that  he  was  a  single  man  and  alleges  that  the 
latter  accepted  the  mortgage  with  full  knowledge  of  all  the 
facts.  The  evidence  upon  that  issue  is  conflicting  and  does 
not  call  for  an  examination  here.  Estoppel  will  not  supply 
the  want  of  power,  or  make  valid  an  act  prohibited  by  ex- 
press provisions  of  law.  The  statute  in  effect  declares  a 
conveyance  or  incumbrance  of  the  family  homestead  by  the 
husband  alone  void  not  only  as  to  the  wife,  but  also  as  to 
the  husband  himself.  Therefore  neither  is  estopped  from 
asserting  the  homestead  right  as  against  the  grantee  or 
mortgagee.  Such  is  the  view  sanctioned  by  the  clear 
weight  of  authority  and  supported  by  the  soundest  reason- 
ing. {Connor  v.  MoMurrayj  2  Allen  [Mass.],  202 ;  Barton 
66 
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r.  Drak?,  21  Minn.,  299;  Altv,  Banhofzer,  39  Id.,  511; 
O'im  V.  NelmSy  78  Ala.,  604 ;  MorrU  v.  Ward,  5  Kan.,  239 ; 
Ayers  v.  Probcuco,  14  Id.,  190;  Hait  v.  Hotde,  19  Wis., 
475 ;  Bruner  v,  Baleman,  66  la.,  488 ;  Dye  v.  Manny  10 
Midi.,  291 ;  Sears  v.  Dixon,  33  Cal.,  326 ;  Green  v.  3farht, 
25  III.,  221  ;  Thompson  on  Homesteads  and  Exemptions^ 
474 ;  Smith  on  Homesteads  and  Exemptions.)  To  hold  that 
such  a  conveyanoe  could  be  enforced  as  against  the  husband 
while  void  as  to  the  wife  and  children,  would  be  not  only 
absurd  in  the  extreme,  but  would  be  a  flagrant  usurpation 
of  legislative  powers. 

3.  The  decree  of  foreclosure  is  defended  by  counsel  for 
appellee  on  the  ground  that  the  property  in  question  exceeds 
$2,000  in  value,  and  that  the  mortgrag^  is  valid  as  to  the 
excess  over  and  above  that  amount  The  value  of  the 
homestead  is,  we  think,  under  the  issues  in  this  case  wholly 
immaterial.  It  is  not  doubted  that  in  a  proper  proceeding 
the  homestead  property  in  excess  of  the  statutory  limit  may 
be  subjected  to  the  satisfaction  of  a  mortgage  by  the  hus- 
band. But  if  such  relief  is  sought  it  should  be  by  plead- 
ings which  put  in  issue  the  value  of  the  homestead.  The 
case  of  Swift  v.  Dewey,  20  Neb.,  107,  was  in  a  proceeding 
in  the  nature  of  a  creditor's  bill  and  is  therefore  not  in  point. 
(See  Block  v.  Luak,  69  111.,  74 ;  Thompson  on  Homesteads 
and  Exemptions,  481.)  We  think,  however,  that  the 
claim  of  appellee  with  respect  to  the  value  of  the  property 
is  not  sustained  by  the  evidence  in  the  record.  The  present 
value  of  the  homestead,  according  to  the  preponderance  of 
the  evidence,  is  between  $1,800  and  $2,000,  certainly  not 
to  exceed  the  amount  last  named.  The  decree  of  foreclos- 
ure will  be  reversed  and  the  cause  remanded  to  the  district 
court  with  directions  to  enter  judgment  for  the  plaintifl^  for 
the  amount  of  the  notes  introduced  in  evidence. 


Judgment  ao(x>bdinoi«y. 


The  other  judges  concur. 
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James  Dailey,  appellee^  v.  Catherine  KiKSLEBy 

APPELLANT,  ET  AL. 

[Filed  Dxcembkb  16, 1893.] 

i.  Bona  Fide  Furohaser  of  Real  Estate:  Noticb:  Plxad- 
INO.  A  defendant  who  claims  protection  as  a  bona  fide  par- 
chaser  of  real  estate  without  notice  of  the  plaintiff's  equities  is 
required  to  deny  snch  notice,  althoafh  not  alleged  in  the  petition/ 

ti  Beal  Bstate :  Pabol  Tbustb  :  Statutx  of  Fsauds:  Pleading. 
Where,  in  an  action  to  set  aside  certain  conveyances  through 
which  the  de  endant  claims  title  to  lands,  a  conrt  of  eqnitj  has 
entered  final  decree  in  accordance  with  the  pn^er  of  the  peti- 
tion and  qoieting  the  titl^  of  the  plaintiff,  the  latter  may  plead 
the  statate  of  feaadsin  a  sabseqnentaetion  hy  thei^rantor  of  the 
defendant  to  establish  a  parol  trust  daimed  to  have  beea  created 
in  his  fiiTor  at  the  time  of  the  conTeyaaoe  by  him  to  the  de- 
fendant. 

S. :  : :  ;  Case  Stated.    In  an  aetioa  by 

B.  against  F.,  the  bolder  of  the  l^gal  title  to  the  land  in  dispnte, 
to  set  aside  certain  conveyances  tbrongh  which  the  latter  claimed 
title,  a  final  decree  was  entered  for  the  plaintiff  in  accordance 
with  the  prayer  of  his  petition,  which  decree  still  remains  in 
force.  Sabseqnenily  K.,  F.'s  grantor,  intervened  and  filed  an 
answer  in  which  it  was  alleged  that  the  deed  to  F.  was  without 
eonsideiation,  and  executed  and  delivered  in  accordance  with  a 
contemporaneous  verbal  agreement  by  which  F.  was  to  reconvey 
to  K.  on  demand  of  the  latter.  HM,  That  D.  may  plead  the 
statate  of  fhiuds  as  a  deltnise  against  K.,  although  F.  may  be 
willing  to  recognise  the  trust. 

4.  Eyidenoe  examined,  and  kM,  not  to  establish  a  trust  in  paxoL 


Rehearinq  of  case  reported  in  31  Neb.,  340. 
Mahona/y  Minahan  df  Smyth,  for  appellant. 
BwUder  A  Molntoshj  eorUrcu 

Post,  J. 

This  is  an  appeal  bj  the  defendant  Catherine  Einsler 
firom  a  decree  of  the  district  court  of  Douglas  county. 


35    g»S 
52    477 
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Judgment  was  entered  at  the  January^  1891,  term  affirm- 
ing the  decree  below.  (See  Dailty  v.  Kinder^  31  Neb.,  340.) 
Subsequently,  however,  on  the  motion  of  the  appellant,  a 
rehearing  was  allowed.  The  reliance  of  the  appellant  at  this 
time  is  upon  two  propositions,  viz.: 

First — That  the  original  petition  did  not  state  a  canse  of 
action  against  Feeney,  her  co-defendant,  hence  the  question 
of  title  in  him  to  the  property  in  controversy  was  not  con- 
.cluded  by  the  decree  of  the  district  court 

Second — ^There  is  no  such  privity  between  the  plaintiff 
and  Feeney  in  relation  to  said  property  as  will  entitle  the 
former  to  avail  himself  of  the  provisions  of  the  statute  of 
frauds  as  against  her ;  that  the  right  to  interpose  the  statute 
is  personal  to  Feeney,  and  since  he  is  willing  to  recognize 
the  alleged  trust  in  her  fiivor,  the  plaintiff  should  not  be 
heard  to  complain. 

The  record  shows  that  the  decree  against  Feeney  was  by 
default.  Such  a  judgment  •r  decree  is  conclusive  as  to  the 
cause  of  action  alleged  only.  By  a  failure  to  answer,  a 
defendant  does  not  confess  the  allegations  of  a  petitiou 
which  fails  to  state  a  cause  of  action.  This  is  an  element- 
ary rule  of  pleading.  The  particular  objection  to  the  peti- 
tion in  this  case  is  that  it  is  not  therein  distinctly  charged 
that  Feeney  had  notice  of  the  alleged  equities  of  the  plaintiff 
at  the  time  he  took  the  deed  for  the  property.  The  alle- 
gation of  the  petition  is  as  follows :  "  Said  James  H.  Feeney 
claims  to  own  said  property  at  this  time  by  virtue  of  a 
deed  from  said  defendant,  Catherine  Kinsler,  under  date 
of  May  2,  1884,  which  said  conveyance  came  to  plaintiff's 
knowledge  only  on  May  8,  1884,  and  it  was  made  without 
any  consent  on  his  part.''  The  petition  also  contains  a 
prayer  for  general  relief  and  for  the  quieting  of  the  plaint- 
iff's title  as  against  both  defendants.  The  plaintiff  was 
not  required  to  anticipate  a  defense  by  Feeney  on  the 
ground  that  he  was  a  bona  fide  purchaser.  As  said  by 
Chancellor  Walworth  in  Lowt-y  v.  Tew,  3  Barb.  Ch.  [N.  Y.], 
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414/' It  18  a  general  rule  of  equity  pleading  that  a  defend- 
ant who  olaims  protection  as  a  bona  fide  purchaser  without 
notice  must  deny  such  notice,  although  not  distinctly  al- 
leged in  the  bill/'  And  in  Denning  v.  Smith,  3  Johns.  Ch. 
[N.  Y.],  345,  it  is  said  that ''  The  pleader  must  deny  fully, 
in  the  most  precise  terms,  every  circumstance  from  which 
notice  could  be  inferred."  (See  also  Manhattan  Oo.  v.  Ev- 
ertson,  6  Paige  Ch.  [N.  Y.],  467 ;  Harris  v.  Fiy,  7  Id.,  421 ; 
Bowman  v.  Griffith,  35  Neb.,  361.)  It  is  evident  that  the 
petition  stated  a  cause  of  action  against  Feeney,  and  if  he 
claimed  the  rights  of  a  bonafde  purchaser,  he  was  bound 
to  allege  and  prove  purchase  in  good  faith  without  notice 
of  the  equities  of  the  plaintiff. 

2.  In  determining  whether  the  statute  of  frauds  is  avail* 
able  to  the  plaintiff  in  this  case,  the  fact  should  not  be 
overlooked  that  both  the  appellant.  Miss  Kinsler,  and  Fee- 
ney,  her  grantee,  were,  at  the  inception  of  this  controversy, 
joined  as  defendants.  The  former  was  served  by  publica- 
tion and  the  latter  personally.  Both  were  defaulted  and  a 
decree  entered  quieting  the  plaintiff's  title  and  perpetually 
enjoining  both  defendants  from  in  any  way  conveying  or 
incumbering  the  property.  That  decree  was,  on  the  mo- 
tion of  the  appellant,  set  aside  as  to  her,  but  continues  in 
full  force  and  effect  as  to  Feeney,  who  afterward,  regard- 
less of  the  injunction,  conveyed  the  property  to  the  appel- 
lant. An  answer  was  subsequently  filed  by  the  appellant, 
in  which,  after  denying  the  allegations  of  the  petition,  she 
alleged  that  she  was  the  equitable  owner  of  the  property, 
and  that  the  deed  to  Feeney  was  executed  with  the  di.«tinct 
understanding  that  the  latter  would  recouvey  the  property 
to  her  upon  demand.  It  appears  from  the  evidence  in  the 
bill  of  exceptions  that  there  was  no  written  agreement  by 
Feeney  to  reconvey.  Xor  is  it  even  contended  that  the  al- 
leged trust  could  have  been  enforced  by  the  appellant  as 
against  him.  Did  the  plaintiff,  by  virtue  of  the  decree, 
succeed  to  the  rights  of  Feeney,  so  that  he  may  now  inter- 
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pose  the  plea  of  the  statute  to  defeat  the  alleged  trust  in 
favor  of  the  appellant?  It  should  be  noted  in  this  con- 
nection that  the  decree  does  not  in  terms  command  a  con- 
veyance hj  Feeney  to  plaintiff.  But  that  omission  we 
regard  as  unimportant.  It  is  in  all  other  respects  in  the 
usual  form  and  clearly  sufficient  to  bind  the  defendant 
therein  and  all  who  are  in  privity  with  him  in  respect  to 
the  property  affected  thereby.  (Wells,  Res  Adjudicata,  28 ; 
Adami  v.  Bame$,  17  Mass.,  365;  Kdly  v.  DonUfiy  70  lU., 
386.) 

It  was  held  in  Richards  r.  Ounninghamj  10  Neb.,  417, 
and  Hansen  v.  BertheUen^  19  Id.,  433,  that  the  defense  of 
the  statute  of  frauds  is  personal,  and  available  only  to  the 
(tarty  sought  to  be  charged  and  those  in  privity  with  him. 
This  we  understand  to  be  the  rule  generally  accepted  by 
courts  in  giving  effect  to  the  provisions  of  the  statute.  The 
term  privity  denotes  mutual  or  successive  relationship  to  the 
same  rights  of  property.  (1  Greenleaf  on  Ev.,  198.)  By 
the  decree  in  his  favor  the  plaintiff  must  be  held  to  have 
succeeded  to  the  rights  of  Feeney,  whatever  they  may  have 
been,  in  the  property  in  controversy.  As  said  by  Judge 
Day  in  MeDonald  v.  Oregory,  41  la.,  616:  ^' If  the  rights 
of  two  parties  have  been  determined  respeeting  a  particular 
subject  and  the  subject-matter  of  the  suit  is  afterwards 
assigned,  the  assignee  takes  it  affected  by  the  prior  adjudi- 
cation and  may  avail  himself  of  its  advantages  and  is  sub- 
ject to  its  burdens."  Riokards  v.  Ounningham  and  Han' 
sen  0.  Besihelsen  are  not  in  conflict  with  the  view  here 
expressed.  The  point  decided  in  the  first  named  case  is, 
that  an  execution  plaintiff  cannot  defeat  a  sale  of  personal 
property  by  the  defendants  to  a  third  party  on  the  sole 
ground  that  such  sale  is  in  violation  of  the  provisions  of 
the  ninth  section  of  the  statute  of  frauds,  and  in  the  last 
named  case  the  only  question  discussed  or  decided  was 
whether  the  grantee  on  the  facts  in  that  case  could  plead 
the  statute  as  a  defense.     The  decision,  both  in  the  district 
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court  and  in  this  court,  was  upon  the  ground  that  the  grantee 
of  Berthelsen  took  with  notice  of  the  plaintiff's  rights* 
The  question  of  the  application  of  the  statute  was  not  nec- 
essarily involved,  and  whether  the  grantee  could  in  such  a 
case  interpose  the  statute  for  his  protection  is  a  question 
not  raised  in  this  controversy,  and  on  which  the  writer 
does  not  wish  to  be  understood  as  expressing  an  opinion. 

3.  There  is  a  failure  of  proof  on  the  part  of  the  appel- 
lant to  sustain  the  allegations  of  a  trust  in  her  favor.  The 
conveyance  to  Feeney  appears  to  have  been  voluntary  on 
her  party  unaccompanied  by  any  promise  to  reconvey  or 
understanding  to  that  effect.  She  is  asked,  while  testify- 
ing in  her  own  behalf,  how  she  came  to  execute  the  deed  to 
Feeney,  to  which  she  answered,  ''I  was  sick  and  thought  I 
was  going  to  die  at  the  time,  and  J  wanted  to  have  some 
money  to  bury  me,  and  that  is  the  reason'  I  gave  the  deed 
at  that  time,  but  I  didn't  go  away;  I  was  sick  and  didn't 
expect  to  get  well,  and  I  made  the  deed  for  money  enough 
to  bury  me  out  of  it."  Again,  on  redirect  examination, 
she  is  asked  to  state  whether  or  not  there  was  any  under- 
standing between  herself  and  Feeney,  at  the  time  the  deed 
was  executed,  with  respect  to  a  reconveyance  of  the  prop- 
erty, to  which  she  answered,  ^*  When  I  made  the  deed  to 
Mr.cFeentiy  I  had  no  idea  of  anything  at  all,  only  that  I 
made  it  on  the  conditions  I  spoke  of."  This  evidence  does 
not  prove  an  agreement  to  reconvey  and  is  clearly  insuffi- 
cient to  establish  a  trust.  The  decree  of  the  district  court 
is  right,  therefore,  and  is 

Affibmbd. 


The  other  judges  concur. 
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_j<  ag  George  Bkttb  et  al.  v.  F.  L.  Sma 

57  I|^  [Filed  Dscsmbeb  16, 1892.] 

■ 

1.  Beal  Bstate:  Payment  of  Mobtoaob  bt  PaBCHASBs: 
Failubb  of  Title:  Bubbogation.  A  parchaaer  of  real  estate 
who  htm  paid  off  a  prior  mortgage  thereon  in  the  belief  that  he 
wee  the  owner  of  the  property  parehased,  will,  on  a  fiiilare  of 
his  title,  be  subrogated  to  the  rights  of  the  mortgagee  as  againsi 
the  mortgagor  and  others  who  are  in  eqaity  liable  for  the  mort* 
gage  debt 


: :  — .    In  an  action  by  the  plaintiflb,  husband 

and  wife,  to  qniet  the  title  to  their  homestead  against  the  de^ 
fendant  who  claimed  title  throngh  a  oooTeyance  ezecnted  by  the 
husband  alone,  it  was  disclosed  that  B.,  who  held  title  throogb 
the  deed  mentioned,  at  the  reqnest  of  plaintiffii,  mortgaged  the 
premises  to  a  third  party,  and  with  the  proceeds  Aereof  paid 
and  satisiied  two  prior  mortgages  thereon  ezecnted  by  both 
plain tiifii;  and  that  the  defendant,  who  held  by  certain  sienM 
conveyances  from  B.,  believing  himself  to  be  the  owner,  paid  off 
the  mortgage  executed  by  the  latter.  Held,  That  defendant 
should  be  subrogated  to  the  rights  of  the  sereral  mortgagees. 
and  is  entitled  to  a  decree  of  foreclosure  in  the  action  to  quiet 
title. 


:    COMVETAVOE  OF    HOMESTEAD:    PCBCHASE  OF  APPAB- 

SNT  Title  at  Request  of  Real  Ownebs:  RiaHT  of  Pub- 
CHA8BB  TO  Reooveb  Pubchase  Monet:  Set-Off.  Plaintifl^ 
.  husband  and  wife,  induced  P.,  defendant's  grantor,  to  purehsM 
real  estate  from  B.,  who  held  the  apparent  title  thereto,  for  their 
benefit,  and  at  their  request,  agreeing  to  purchase  a  part  thereof 
ftom  him  at  the  price  paid  B.,  as  soon  as  they  could  raise  the 
necessary  AindSb  P.  accordingly  purchased  the  property  from 
B.  for  1 1, 000  in  money  and  assumed  a  prior  mortgage  thereon 
amounting  to  $1,160,  for  which  plaintiffs  were  liable.  Plaintiflb 
subsequently  brought  an  action  to  quiet  their  title  to  the  same 
property  against  the  defendant  on  the  gronnd  thAt  it  was  their 
homestead,  and  a  oonyeyance  through  which  both  B.  and  P. 
must  trace  title  wss  executed  by  the  husband  only.  J9eM,  On 
the  foots  found,  that  the  $1,000  paid  by  P.  for  the  land  should 
in  equity  be  treated  as  an  advaDcemsnt  by  him  for  the  benefit 
of  plaintiffs,  and  that  defendant,  P.'s  assignee,  was  entitled  U> 
offMt  that  amount,  with  interest,  against  the  claim  of  plaintiifo 
for  rents  aud  waste. 
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Ebbor  to  th%  district  ooart  for  Saline  oountj.    Tried 
below  before  Morkeb,  J, 

Hall,  MeOdlooh  A  English^  for  plaintiffs  in  error* 

Bobert  Ryan,  contrct^ 

Post,  J. 

This  controversy  had  its  inception  in  an  action  by  tbe- 
plaintiffs  in  error  in  the  district  court  of  Saline  county  to 
quiet  their  title  to  the  property  in  controversy,  to-wit,  a 
quarter  section  of  land  in  said  county,  as  against  the  de^ 
fendants  in  error.  They  alleged  in  their  petition  that  the 
defendants  claimed  title  through  a  deed  from  George  Bett& 
which  was  void  and  insufficient  to  pass  any  title  whatever^ 
for  the  reason  that  said  property  was  at  the  time  in  ques^ 
tion  the  homestead  of  the  said  Qeorge  Betts  and  his  wife 
Eliza,  who  did  not  sign  or  join  in  the  execution  thereof. 
The  defense  relied  upon  was  an  estoppel  as  against  both 
plaintifik  On  a  final  hearing  the  district  court  dismissed 
the  petition  for  want  of  equity  and  entered  a  decree  for 
the  defendant.  An  appeal  was  taken  to  this  court,  where- 
the  decree  of  the  district  court  was  reversed  and  judgment 
entered  here  for  plaintiffs  in  accordance  with  the  prayer  of 
the  petition.  (See  BetU  v.  SirM,  25  Neb.,  166.)  The  facte 
involved  in  that  controversy,  so  far  as  they  are  material  to 
this,  are  fully  stated  in  the  opinion  cited  above.  Subse* 
quently  the  defendant  in  error  made  application  to  this 
court  for  a  modification  of  the  decree  against  him  so  as  to 
allow  him  to  be  subrogated  to  the  rights  of  Charles  Bidle- 
man,  who  held  a  mortgage  on  the  property  in  controversy,, 
and  which  he,  defendant,  had  paid  in  full  while  in  good 
faith,  relying  upon  his  title  through  the  aforesaid  deed 
from  George  Betts.  Said  application  was  granted,  but  it 
appearing  that  an  accounting  would  be  necessary  in  order 
to  fully  determine  the  rights  of  the  parties  with  respect  to 
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•aid  claim,  the  caae  was  remanded  to  the  district  coart  for 
hearing  apon  amended  pleadings.  It  is  not  deemed  neces- 
sary to  make  an  extended  reference  to  the  pleadings,  as  the 
findings  and  decree  of  the  district  court,  which  are  set  out 
below,  are  responsive  to  all  the  issues  presented,  and 
plainly  indicate  the  contentions  of  the  parties  at  the  hear- 
ing.    The  findings  and  decree  are  as  follows : 

''And  now  on  this  24th  day  of  November,  1890,  the 
same  being  a  portion  of  the  October  term  of  this  court, 
this  cause  came  on  to  be  decided  upon  the  submission  here- 
tofore had  of  said  cause,  and  the  court,  being  now  fully 
cidvised  in  the  premises,  finds  that  the  findings  of  &ct 
heretofore  made  by  this  court  are,  and  each  of  them  is,  fully 
sustained  by  the  evidence  submitted  upon  this  hearing. 
This  court  further  finds  that  the  defendant  F.  L.  Simsi 
believing  in  good  faith  th^t  he  was  the  owner  at  the  time 
of  the  southeast  quarter  [S,  £.  ^)  of  section  eight  (8),  in 
township  eight  (8)  north,  range  one  (1)  east,  sixth  (6) 
principal  meridian,  did,  on  the  4th  day  of  March,  1883, 
pay  ofi^  the  amount  due  on  a  certain  mortgage  made  on 
said  premises  by  Joseph  Brown  to  Charles  Bidleman  of 
date  September  1,  1880,  which  said  mortgage  was  duly 
filed  for  record  in  the  office  of  the  county  cleriL  of  Saline 
county,  Nebraska,  on  September  24,  1880,  and  duly  re- 
corded in  Mortgage  Record  No.  11,  on  pages  388  and  389 
of  said  office.  That  said  mortgage  was  made  with  the 
knowledge  and  assent  and  at  the  request  of  George  Betts 
and  Eliza  Betts,  and  the  proceeds  were  nsed  for  their  bene- 
fit, and  in  making  said  mortgage  the  court  finds  that  Jo- 
seph Brown  was  acting  as  the  trustee  of  said  George  Betts 
and  Eliza  Betts.  *  *  *  That  the  amount  so  paid  on 
March  4,  188*},  by  F.  L«  Sim^  was  eleven  hundred  and 
fifty  dollars,  with: eight  per  centum  per* annumc interest 
thereon  from  the  preceding  1st  day  of  September,  which 
interest  so  paid  was  in  amount  fifty-seven  dollars,  and  that 
the  said  F.  L.  Sims  is  entitled  to  be  subrogated  as  to  said 
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mortgage  and  its  lien,  enforcement,  and  remedies  in  respect 
thereto  to  all  the  rights  which  the  said  Charles  Bidleman 
could  now  assert  if  he  held  said  mortgage  unpaid  and  un- 
discharged. The  court  therefore  finds  that  F.  L.  Sims,  as  to 
«aid  premises  above  described,  is  entitled  to  the  relief  by  him 
prayed,  and  the  foreclosure  of  said  mortgage,  as  though  in 
form  assigned  by  Charles  Bidleman  to  said  F.  L.  Sims, 
and  to  an  order  of  sale,  under  which  said  premises  shall  be 
aold  to  pay  the  amount  above  found  due,  to-wit,  the  sum 
of  eleven  hundred  and  ninety-seven  dollars,  with  interest 
thereon  at  eight  per  centum  per  annum  to  the  present  date, 
in  all  to  this  date  the  sum  for  which  F.  L.  Sims  is  entitled 
to  the  relief  as  aforesaid  is  nineteen  hundred  and  thirty-six 
-1^^  dollars,  to  draw  eight  per  centum  interest  per  annum 
from  this  date*  The  court  further  finds  that  the  said 
premises  were  conveyed  by  F.  M.  Patton  to  F.  L.  Sims 
with  all  his  right,  title,  interest,  claim  that  he  held  against 
George  Betts  and  Eliza  Betts  and  Joseph  Brown  as  to  the 
lands  above  described;  that  said  George  Betts  and  Elica 
Betts  requested,  urged,  and  induced  said  F.  M.  Patten  to 
purchase  said  premises  from  Joseph  Brown  and  as  part 
consideration  to  pay,  and  the  said  Patton  did  tlierefore  pay, 
to  .8aid.Bn>wn^  for.  the  use  and .  benefit  of,  and  .upon  the  di- 
rection of,  Greorge  Betts  and  Elica  Betts  the  sum  of  one 
thousand  dollars  ($1,000)  cash,  and  assuming  the  mortgage 
to  Charles  Bidleman  for  $1,100;  that  said  one  thousand 
dollars  was  paid  as  aforesaid  September  7,  1882,  by  F.  M. 
Patton,  and  that  as  to  the  said  sum  of  one  thousand  dollars 
F.  L.  Sims  is  entitled  to  be  subrogated  to  the  rights  of  his 
grantor,  F.  M.  Patton,  and  to  have  oomputed  interest 
thereon  at  the  rate  of  seven  per  centum  per  annum,  which 
aum  of  one  thousand  dollars  and  interest  should  be  credited 
upon  the  amount  found  due  in  favor  of  George  Betts  and 
Eliza  Betts  as  hereinafter  stated.  The  court  finds  further 
that  the  said  F.  L.  Sims  should  account  for  the  rental  value 
of  the  above  premises  from  the  time  he  took  posses^sion  of  the 
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same  antil  dispossessed  bj  the  decree  of  the  supreme  court^ 
a  period  of  six  years,  at  the  rate  of  one  -^^  dollars  per 
acre  per  year,  or  in  all  one  hundred  and  eighty-four  dollars 
per  year,  said  rent  being  due  at  the  end  of  each  year,  and 
to  draw  seven  per  centum  interest  from  the  said  times,  and 
the  said  Sims  should  also  account  for  the  granary  removed 
from  said  premises  at  its  fair  value,  which  the  court  find,  to 
be  one  hundred  dollars,  and  for  the  stable  removed,  at  its 
fair  value,  which  this  court  finds  to  be  ten  dollars,  and  for 
the  value  of  all  trees  removed  from  said  premises,  twenty^ 
two  -jYt  <lollars,  and  the  court,  being  without  reliable  data 
upon  which  to  figure  the  time  for  which  Sims  should  pay 
interest  on  the  three  items  last  mentioned,  assumes  tliat  it 
should  be  for  three  years  at  seven  per  centum  per  annum^ 
which  amounts  to  twenty-seven  ^^^^  dollars.  The  court 
further  finds  that  the  above  named  amounts  (excluding  the 
Bidleman  mortgage)  with  seven  per  centum  interest  thereon 
should  be  treated  as  a  set-off  as  to  the  one  thousand  dollars 
paid  by  F.  M.  Patton  as  above  stated,  with  seven  per 
centum  interest  thereon  from  the  date  of  said  payment, 
which  was  on  September  7,  1882;  that  upon  that  basis  the 
court  finds  that  the  said  one  thousand  dollars,  with  seven 
per  centum  interest  thereon  from  September  7,  1882,  com- 
puted thereon,  exceeds  the  total  amount  for  which  F.  L. 
Sims  should  account  as  aforesaid,  including  interest  thereon 
as  above  found  due,  but  this  court  finds  no  prayer  for  re- 
lief in  favor  of  F.  L.  Sims  as  to  said  excess  on  said  prem- 
ises nor  for  reimbursement  for  taxes  paid  or  improvements 
made  by  Sims,  and  therefore  finds  that  any  relief  on  that 
score  must  be  denied.  It  is  therefore  ordered,  adjudged,, 
and  decreed  by  this  court  that  F.  L.  Sims  be  entitled  to  be 
and  is  subrogated  to  the  rights  of  Cliarles  Bidleman  as  to 
the  southeast  quarter  (S.  £.  ^)  of  section  eight  (8),  town- 
ship eight  (8)  north,  range  one  (1)  east,  sixth  principal  me- 
ridian, as  against  George  Betts  and  Eliza  Betts  and  all 
parties  cUiming  under  or  through  them  or  either  of  them; 
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tliat  the  mortgage  in  favor  of  Charles  Bidleman  be  de- 
clared in  full  force  and  virtue  in  favor  of  F.  L.  Sims  by 
subrogation  from  September  1,  1880;  that  said  mortgage 
be  foreclosed  as  prayed,  in  favor  of  F.  L.  Sims  for  the 
amount  now  due  thereon,  which  the  court  finds  to  be  nine- 
teen hundred  and  thirty-six  -^  dollars,  to  draw  eight  per 
centum  per  annum  from  this  date." 

The  first  point  made  in  the  brief  of  plaintifis  in  error  is 
that  the  order  of  this  court  modifying  the  decree  in  their 
£ivor  did  not  include  the  so-called  Patton  claim ;  hence, 
the  question  whether  the  defendant  should  be  subrogated 
to  the  rights  of  Patton  with  respect  to  money  paid  by  the 
latter  to  Brown,  his  grantor,  was  not  involved  in  the  sec- 
ond hearing.  It  is  not  necessary  to  look  to  the  order  re- 
manding the  case  for  the  issues,  since  the  question  pf  the 
defendant's  right  to  off;Mt  the  $1,000  paid  by  Patton  to 
Brown  at  the  special  instance  and  request  of  the  plaintifib 
was  distinctly  raised  by  the  pleadings  in  the  supplemental 
proceeding. 

2.  The  evidence  before  the  district  court  was  not  pre- 
served, hence  the  only  question  now  open  for  consideration 
is  whether  the  decree  is  warranted  by  the  facts  as  found1>y 
the  court.  Of  the  right  of  the  defendant  to  be  subrogated 
to  the  equities  of  Bidleman  there  can  be  no  doubt.  From 
the  findings  of  the  court  on  the  first  hearing,  which  are  set 
cut  at  length  in  the  opinion  previously  filed  in  the  case, 
and  which  the  court  in  this  proceeding  finds  to  be  true,  it 
appears  that  in  the  year  1876  the  plaintiffs  mortgaged  the 
land  in  controversy  to  the  New  England  Mor^^age  Secur- 
ity Company  to  secure  the  sum  of  $600,  borrowed  by 
them,  which  indebteJness  bore  interest  at  the  rate  of  ten 
per  cent,  and  in  the  year  1877  they  mortgaged  said  land  to 
one  R.  S.  Bentley  to  secure  the  sum  of  $500,  borrowed  by 
them,  which  indebtedness  bore  interest  at  the  rate  of 
twelve  per  cent.  Both  plaintiffs  signed  and  acknowledged 
the  said  mortgages.     In  the  year  1880  plaintiffs  procured 
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said  Bentley,  to  whom  the  land  had  in  the  meantime  been 
deeded  as  security,  for  the  $500  loan,  together  with  other 
money  advanced  by  him,  to  convey  said  land  to  Joseph 
Brown,  who  assumed  said  mortgages  as  part  of  the  consid- 
eration therefor.  Brown,  after  the  conveyance  to  him, 
mortgaged  the  premises  to  Bidleman  for  $1,150,  with  the 
proceeds  of  which  he  paid  off  and  satisfied  the  two  mort- 
gages executed  by  plaintiffs.  The  defendant,  who  sabse- 
quently  purchased  from  Patton,  Brown's  grantee,  paid  io 
full  and  caused  to  be  satisfied  of  record  the  mortgage  to 
Bidleman.  Plaintifis  having  invoked  the  equitable  powers 
of  the  court  must,  as  a  condition  to  relief,  discharge  the 
obligation  whidi  in  equity  they  owe  to  the  defendant. 
**  The  rights  of  subrogation,"  says  Chancdior  Kent,  **  ia 
founded  upon  natural  justice  and  is  recognised  in  eveiy 
cultivated  system  of  jurisprudence."  {Chee^rough  v.  MU^ 
lard,  1  Johns.  Ch.  [N.  Y.],  412.)  The  court,  therefore,  did 
not  err  in  awarding  a  decree  of  foreclosure  for  the  amount 
of  the  Bidleman  mortgage  and  interest  thereon. 

3«  It  is  urged  finally  that  the  defendant  was  not  en- 
titled to  be  subrogated  to  the  rights  of  Patton  as  to  any 
diAm  for  the  $1,000  paid  by  the  latter  to  Brown,  and  that 
the  district  court  erred  in  allowing  that  amount  as  an  off- 
set against  the  sum  of  $1,236,  found  due  them  on  account 
of  rents  and  for  waste  by  the  defendant  By  reference  to 
the  finding,  set  out  above,  it  appears  that  plaintiffs  re- 
quested and  induced  Patton  to  purchase  the  premises  fix>m 
Brown  and  to  pay  the  $1,000  for  their  benefit  and  by  their 
direction.  It  is  further  found  that  Patton  conveyed  said 
property  to  the  defendant  with  all  his  right,  title,  inter- 
est, and  claim  that  he  held  against  George  Betts  and  Eliza 
Betts,  as  to  the  lands  above  described,"  etc.  The  facts  as 
found  amount  to  an  assignment  by  Patton  of  whatever 
cause  of  action  he  may  have  had  against  plaintiffisy  and 
which  is  available  to  the  defendant  in  this  action. 

The  next  and  only  remaining  question  is  that  of  thelia- 


Vol.  35]       SEPTEMBER  TERM,  1892.  847 


Betto  Y.  8Iin«. 


bility  of  plaintiffs  to  Patton  for  the  $1,000  paid  to  Brown 
as  part  consideration  for  the  property.  By  reference  to 
the  tenth  finding,  accompanying  the  original  decree,  it  will 
be  observed  that  plaintiffs  were  beneficially  interested  in 
the  purchase  of  the  land  by  Patton,  that  they  were  desir- 
ous of  securing  a  part  of  the  premises,  but  not  having  the 
necessary  money,  induced  Patton  to  purchase  it,  agreeing 
to  purchase  a  part  of  it  from  him  at  the  price  paid  there- 
for to  Brown.  Construing  the  several  findings  together,  it 
is  apparent  that  the  $1,000  in  question  should  in  equity  be 
treated  as  an  advancement  by  Patton  for  plaintifls  and  for 
their  benefit,  and  for  which  they  should  account  in  this 
action.  It  is  not  contended  that  this  daim  could  be  made 
a  lien  upon  the  property,  nor  is  there  a  prayer  for  judg- 
ment for  the  excess  remaining  in  defendant's  favor  after 
allowing  plaintifis  credit  for  the  amount  found  in  their 
favor.  The  daim  for  rents  of  the  property  and  for  waste 
committed  thereon  does  not  partake  of  the  character  of  the 
homestead,  and  is  not  shown  to  be  exempt  on  other 
grounds.    The  decree  is  right  and  is 

Affibmei^ 
MAXWELii,  Ch.  J.,  concurs, 

NoBVALj  J.,  not  sitting. 
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State  of  Nebrabka,  ex  bel.  S.  W.  CHKraTT,  y.  Her- 
HAN  K  Stein,  Coitnty  Clebk,  anb  L.  L.  John* 
SON,  Intebvenob. 

[FiLKD  DlCSXBSB  90, 1892.] 

i.  Beotionfl:  Riturk  of  Poll  Book:  Ckbtifioattov.  I7iid«r 
the  proTiflioiM  of  aectioii  20,  chapter  '26,  Gbmpilcd  Stfttotee,  it  is 
the  duty  of  Jadges  and  derks  of  eleetloii  to  letom  a  tme  liat  of 
the  persons  Toting  at  that  election  and  certify  the  same.  It  is 
also  the  duty  of  the  judges  and  clerks  to  certify  the  aggrsgato 
number  of  Totes  cast  for  each  person  Toted  Ibr,  bnt  it  is  no  part 
of  their  doty  to  certify  that  certain  persons  jeceiTcd  a  ^edfled 
nnnber  of  Totes  as  a  democrat  and  a  certain  nnmber  as  pso- 
ple's  independent^  or  otherwise,  and  sndi  eertUcition  haa  no 
force  or  effect 


3.  :  Duty  of  County  Clkbk:  CAKYASBnra  Rbtubitb:  Ceb- 

TiFiGATB  OF  Elbcttioh:  CLASSIFICATION  OF  Vom.  Bj  Sec- 
tion 46  of  the  above  chapter  it  is  made  the  dntj  of  a  Oimnty 
clerk,  upon  the  reception  of  the  returns  from  each  election  pie- 
cioct,  ward,  etc,  and  within  six  days  after  the  dosing  of  the 
polls,  together  with  two  disinterested  electors  chosen  by  himself, 
to  open  the  poll  books  and  make  abstracts  of  the  Totes  cast 
*  *  *  for  members  of  the  legislature  from  the  county  aiooe 
on  one  sheet,  and  **  of  Totea  for  members  of  the  legislatnre  by 
districts  comprising  more  than  one  county,  on  another  sheet,'* 
and  by  section  48  the  derk  is  required  to  make  out  a  certificate 
of  election  to  the  person  haTing  the  highest  nnmber  of  votes. 
JETeftf,  That  it  was  the  duty  of  the  derk  to  issue  a  certificate  to 
the  person  having  the  higheet  nnmber  of  votea,  and  that  he  had 
no  authority  to  classify  the  votes  cast  for  a  candidate  as  people's 
independent,  democratic,  or  otherwise. 

Obiginal  application  for  mandamua. 

L.  Q.  Hurdj  O.  M.  Lambertson,  and  A.  W.  Agee^  tor 
relator. 

Thomas  H.  MatterSf  and  John  M,  Ragan,  oanircu 

Maxwell,  Ch.  J. 

This  is  an  application  for  a  mandamua  to  compel  the  de- 
fendant Stein  to  issue  a  certificate  of  election  to  the  relator. 
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The  cause  of  action,  as  set  forth  in  the  amended  affidavit,  is 
as  follows: 

''S.  W.  Christy,  the  relator,  being  first  daly  sworn  says 
and  represents  to  the  court,  that  he  is  a  citizen  of  the 
United  States,  and  of  the  state  of  Nebraska,  and  has  been 
for  more  than  two  years  last  past,  and  continuously  to  the 
present  time,  a  restdeAt  elector  of  the  county  of  Clay,  in 
said  state,  and  is  eligible  to  the  office  of  state  senator  for  the 
twenty-fifth  senatorial  district,  in  the  state  of  Nebraska, 
which  said  senatorial  district  is  composed  of  the  counties  of 
Clay  and  Hamilton  and  no  others;  that  the  respondent, 
Herman  E.  Stein,  is,  and  has  been  for  more  than  two  years 
last  past,  the  duly  elected,  qualified,  and  acting  county 
clerk  of  the  said  county  of  Clay,  which  is  the  first  county 
named  in  the  law  designating  the  said  senatorial  district 

'^  That  at  the  general  election  in  said  senatorial  dis{rict 
held  on  the  8th  day  of  November,  1892,  the  relator  was 
a  candidate  for  the  office  of  state  senator,  from  said  senato- 
rial district,  and  that  the  several  election  boards  in  the  sev- 
eral precincts  in  the  county  of  Clay  duly  made  returns  to 
the  respondent  as  county  clerk  of  Clay  county,  Nebraska, 
of  all  the  votes  cast  in  the  several  voting  precincts  respect- 
ively, in  said  county  including  those  cast  for  9tate  senator 
for  said  twenty-fifth  senatorial  district,  and  that  within  six 
days  aft»r  the  8th  day  of  November,  1892,  the  said  county 
clerk,  together  with  two  disinterested  electors  and  residents 
in  said  county  who  were  selected  by  him  for  that  purpose, 
canvassed  the  votes  of  the  several  precincts  in  said  county, 
which  had  been  duly  returned  to  him  as  such  county  clerk 
by  the  several  election  boards  in  said  county,  including  the 
votes  cast  for  state  senator  in  said  district,  and  made  an 
abstract  thereof  as  provided  by  law,  and  found  that  there 
had  been  cast  in  the  several  voting  precincts  in  said  county 
for  state  senator  as  follows; 
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For  the  relator,  a  W.  Christy 1,582 

For  L.  L.  Johnson,  people's  independent ••••    862 

For  L.  L.  Johnson 632 

For  L.  L.  Johnson,  democrat 280 

which  were  all  the  votes  cast  for  the  office  of  state  senator 
at  said  election  in  the  county  of  Clay. 

**  The  relator  farther  states  and  shows  to  the  court,  that  in 
the  county  of  Hamilton  the  several  election  boards  in  the 
several  voting  precincts  in  said  county  duly  made  returns 
of  all  the  votes  cast  at  said  election  so  held  in  said  county 
on  November  the  8th,  1892,  including  the  votes  cast  for 
state  senator  for  said  twenty-fifth  senatorial  district  in  said 
county,  to  the  county  cleijk  of  said  county,  and  that  within 
six  days  after  the  said*  8th  day  of  November,  1892,  L.  W. 
Shuman,  who  was  the  duly,  qualified  and  acting  county 
clerk  of  said  county  of  Hamilton,  together  With  two  disin- 
terested electors  selected  by  him  for  that  purpose,  duly 
opened  and  canvassed  the  returns  of  the  votes  cast  in  said 
county  including  the  votes  cast  for  state  senator  in  said 
twenty-fifth  senatorial  district,  and  made  an  abstract  thereof 
as  required  by  law,  and  found  that  the  votes  cast  for  state 
senator  in  said  county  were  as  follows,  to- wit: 

For  the  relator,  S.  W.  Christy 1,203  votes 

For  L.  L.  Johnson 1,232  votes 

For  H.  W.  Castle 96  votes 

''That  the  foregoing  were  all  the  votes  cast  in  either  of 
said  counties  for  said  office  of  state  senator  for  said  twent7« 

• 

fifth  senatorial  district ;  that  within  six  days  after  the  hold- 
ing of  said  election,  on  the  8th  day  of  November,  1892^ 
the  county  derk  of  Hamilton  county  duly  transmitted  by 
mail  to  the  county  clerk  of  Clay  county,  Nebraska,  Her- 
man E.  Stem,  i\8pondent  herein,  a  certified  copy  of  the 
abstract  of  all  the  votes  cast  in  said  county  of  Hamilton, 
for  the  office  cf  state  senator  for  said  twenty-fifth  senato- 
rial district,  and  notwithstanding  the  relator  herein  received 
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the  highest  number  of  votes  cast  for  any  person  for  state 
senator  in  said  senatorial  district,  as  it  appears  by  the  re- 
turns made  by  the  several  election  boards  in  said  counties 
of  Clay  and  Hamilton,  composing  said  senatorial  district, 
and  as  it  appears  by  the  canvass  of  votes  and  the  abstracts 
thereof  made  by  the  canvassing  board  in  said  counties  re- 
spectively, a  copy  of  said  abstracts,  which  were  oom])ared 
by  the  respondent  and  disinterested  electors,  are  hereto  at- 
tached marked  A  and  B,  and  made  part  hereof,  yet  the 
said  respondent,  Herman  E.  Stein,  refused,  and  still  refuses, 
to  issue  to  this  relator  a  certificate  of  election  to  the  office 
of  state  senator  for  the  twenty-fifth  senatorial  district,  al- 
though this  relator  has  demanded  of  the  said  respondent 
that  he  issue  to  him,  this  relator,  such  certificate* 

''  The  relator  therefore  prays  that  a  peremptory  writ  of 
mandamus  may  issue,  commanding  the  respondent,  Her- 
man £•  Stein,  to  forthwith  issue  to  this  relator,  S.  W. 
Christy,  a  certificate  of  his  election  to  the  office  of  state 
senator  for  the  twenty-fifth  senatorial  district  of  the  state 
of  Nebraska,  composed  of  the  counties  of  Clay  and  Ham- 
ilton, and  for  such  other  relief  as  the  relator  may  be  en- 
titled to,  and  for  costs." 

The  defendant  Johnson  was  permitted  to  intervene  and 
filed  an  answer  in  which  he  admits  the  fiicts  stated  in  the 
first,  second,  third,  fourth,  and  fifth  paragraphs  of  the 
affidavit  except  as  to  the  abstract  of  the  votes  made  by 
the  board  of  canvassers.     He  then  allies: 

''At  the  election  held  on  November  8,  1892,  in  the 
twenty-fifth  senatorial  district,  comprising  the  counties  oi 
Clay  and  Hamilton,  there  were  three  candidates  for  said 
office,  to-wit,  8.  W.  Christy,  L.  L.  Johnson,  and  H.  W. 
Castle;  that  L.  L.  Johnson  was  duly  nominated  by  the 
people's  independent  party,  which  nomination  was  duly 
certified  according  to  law  to  the  county  clerk  of  Clay 
county,  Nebraska,  and  within  the  time  prescribed  by  law, 
and  no  objection  was  made  thereto;  that  L.  L.  Johnsoo 


Vol.  35]       SEPTEMBER  TERM,  1892.  853 


State,  ex  ral«  Christy,  v.  Stein. 


was  also  Dominated  by  the  democratic  party  in  said  dis- 
tricty  and  his  nomination  was  duly  certified  to  the  county 
clerk  of  Clay  county,  Nebraska,  according  to  law,  and^ 
within  the  time  prescribed  by  law,  and  no  objection  was 
made  thereto;  that  the  county  clerk  of  Clay  county,  Ne- 
braska, who  is  respondent  herein,  was  also  the  chairman  of 
the  republican  county  central  committee  of  Clay  county,  Ne- 
braska, and  of  the  twenty-fiflh  senatorial  district  of  the  state 
of  Nebraska;  that  immediately  preceding  the  election  held 
November  8,  1892,  said  county  clerk  of  Clay  county,  Ne- 
braska, proceeded  to  and  did  write  in  the  poll  books  as 
sent  out  by  him  to  the  various  polling  places  in  Clay 
county,  Nebraska,  the  name  of  this  answering  defendant 
as  the  candidate  of  two  different  parties,  and  also  in  part 
of  the  poll  books  putting  no  political  designation  for  the 
office  of  this  answering  defendant,  and  in  all  of  the  poll 
books  sent  out  by  him  he  placed  no  political  designation 
after  the  name  of  the  relator  of  this  action;  that  within  the 
time  prescribed  by  law  L.  L.  Shuman,  who  was  the  duly 
qualified  and  acting  county  clerk  of  Hamilton  county,  Ne- 
braska, together  with  two  disinterested  persons,  being  free- 
holders, selected  by  him  for  that  purpose,  duly  opened  and 
canvassed  the  returns  of  the  votes  cast  in  said  county,  in- 
duding  the  votes  cast  for  said  state  senator  in  the  twenty- 
fifth  senatorial  district,  and  made  an  abstract  thereof  as  re- 
quired  by  law,  and  duly  certified  the  same  to  the  county 
clerk  of  Clay  county,  Nebraska;  that  within  the  time  pre- 
scribed by  law  the  votes  as  cast  at  the  general  election  held 
in  Clay  county  on  the  8th  of  November,  1892,  were  re- 
turned to  the  county  clerk  of  Clay  county,  Nebraska,  and 
within  the  time  prescribed  by  law  the  clerk  selected  two 
disinterested  persons,  being  freeholders,  who,  together  with 
the  county  clerk  of  Clay  county,  Nebraska,  comprised  the 
boai'd  of  canvassers  of  said  county,  and  on  the  14th  day  of 
November,  1892,  said  board  canvassed  the  vote  of  said 
county  of  Clay  and  state  of  Nebraska,  and  made  the  fol- 
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lowing  abstract  of  electioo  in  relation  to  the  matter  now 
before  this  coart: 

>  **  'ABflTRAOT  OF  ELBCnON. 

''  'Abttraat  of  V0U9  Out  in  Clay  and  HatniUon  Omnftes, 
Nebraakaf  at  the  General  Election,  hdd  on  Tuesday ,  the 
eighth  day  of  November  j  189S. 

*^*VoT  the  offioe  of  senator  twenty-fifth  district  there 
were  fifty-eight  hundred  eighty-eight  votes  cast,  whidi 
were  cast  for  the  persons  as  stated  in  the  following  sched- 
ule, to-wit : 

^* '  Name  of  offioe,  senator  twenty-fifi^  district 

'''Names  of  persons,  number  of  votes  cast  for  each. 
Figures  voted  for :  S.  W.  Christy,  2,786 ;  H.  W.  Castle, 
96;  Mart  Castle,  1  ;  L.  L.  Johnson,  1,864;  L.  L.  John- 
son (people's  independent),  862 ;  L.  L.  Johnson  (democrat), 
280.' 

"  That  on  the  14th  day  of  November,  1892,  the  board  of 
canvassers  made  full  return  of  their  acts  and  doings  in  re- 
lation to  the  matter  hereinbefore  set  forth  and  declared  the 
result  of  their  computation  in  words  and  figures  following, 
to-wit: 

" '  We,  the  undersigned,  H.  E.  Stein,  county  clerk  of 
said  county,  and  W.  A«  Ward  and  J.  E.  Wheeler,  two  dis- 
interested householders  of  the  county,  chosen  by  the  said 
county  clerk,  acting  as  a  boafd  of  county  canvassers  for  said 
county,  do  hereby  certify  that  the  forgoing  is  a  correct  ab- 
stract of  the  votes  cast  at  the  aforesaid  election  according 
to  the  poll  books  returned  from  the  several  precincts  in  said 
county.  We  further  certify  that  at  the  said  election  the 
following  per59on9  were  duly  elected  to  the  offioe  stated  op- 
posite their  respective  names: 


NAMR8  or  P£BSON8  ELECTED. 

NAME  OF  OFFICE. 

L.  L.  Johnnon 

Senator  25th  Seoatorial  Distriei. 

'*  ^  In  testimony  whereof  we  have  hereunto  set  our  hands 
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and  caused  this  to  be  attested  by  the  seal  of  said  county, 
this  14th  day  of  November,  1892. 

"*[8EAL.]  H,  E.  SrEiir, 

'*'W.  A.  Ward, 
•* '  J.  E.  Wheeler, 
'*  ^  CanvcLSBersJ 

''That  according  to  the  returns  of  the  canvassing  board 
of  Clay  county,  Nebraska,  as  hereinbefore  set  forth,  L.  L, 
Johnson  received  3,006  votes,  and  8.  W.  Christy  2,786 
votes,  and  H«  W.  Castle  96  votes;  that  after  the  retarna 
were  made,  as  herein  set  forth,  and  canvassed  by  the  board 
of  canvassers  of  Clay  county,  Nebraska,  and  the  result 
declared  by  them  as  above  set  forth,  the  county  clerk 
of  Clay  county,  Nebraska,  refused  to  issue  to  this  defend- 
ant a  certificate  of  election  according  to  law,  and  on  the 
16th  of  November,  1892,  this  answering  defendant  served 
notice  upon  the  county  clerk  of  Clay  county,  Nebraska, 
that  he  would  appear  before  the  district  court  of  Clay 
oounty,  Nebraska,  then  in  session  at  Clay  Center,  Nebraska, 
the  county  seat  of  said  county,  on  the  16th  day  of  Novem- 
ber, 1892,  at  9  o'clock  A.  M.  of  said  day,  and  ask  for  a 
peremptory  writ  of  mandamua  to  issue,  compelling  the 
county  clerk,  the  respondent  herein,  to  issue  to  this  answer- 
ing defendant  a  certificate  of  election  according  to  law.  On 
£aid  16th  day  of  November,  1892,  this  d(  fendant  appeared 
before  said  court  and  presented  said  cause  to  said  court. 
The  respondent  in  this  action,  also  being  the  respondent  in 
that  action,  appeared  before  said  court  personally  and  with 
his  attorneys,  Hon.  S.  W.  Christy  (who  is  the  relator  herein 
and  while  appearing  on  the  face  of  the  record  for  Stein,  in 
truth  and  in  fact  he  appeared  in  said  action  for  himself), 
Hon.  L.  G.  Hurd,  and  Hon.  George  W.  Bemis,  who  are 
the  attorneys  for  the  relator  in  this  action,  and  resisted  said 
application  before  said  court,  and  the  court  thereupon,  after 
full  consideration  of  the  same,  issued  an  alternative  writ  of 
mandamus^  set  forth  in  the  respondent's  answer  in  this  mat- 
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ter^  returnable  on  the  17th  day  of  November,  1892,  at  & 
o'clock  A.  M.  of  said  day/' 

A  copy  of  the  sample  ballot  is  set  out  in  the  answer  of 
the  defendant  Stein. 

Section  20  of  chapter  26,  Compiled  Statutes,  is  as  fol- 
lows: ^'The  county  clerk,  previous  to  the  opening  of  the- 
polls,  shall  prepare  duplicate  poll  books,  in  the  manner 
and  form  following: 

"  Poll  books  of  an  election  held  in  *— — ^—  prednct,. 

township,  or ward,  i  n county,. 

on  the day  of ,  A.  D, ,  at  which  time 

A.  B.,  C.  D.,  and  E.  F.  were  judges,  and  G*  H.  and  I.  K. 
were  clerks  of  said  election — the  following  named  peM>n& 
voted  thereat : 

^'number  and  names  of  electors. 

No.  1.    A.  B.  No.  3.    E.  F. 

No.  2.    CD.  No.  4.    G.H. 

''  We  do  hereby  certify  that  the  above  is  a  true  list  of 

the  persons  voting  at  the  above  named  election. 

"Attest : 
"A.  B., 

"C.  D.,  G.  H., 

"  E.  F,,  I.  K., 

''Judges  o/Eleetum.  Clerks. 

"TALLY  LIST  OP  PERSONS  VOTED  FOR,  AND  FOR  WHAT 
OFFICE,  CONTAINING  THE  NUMBER  OF  VOTES  FOR 
EACH  CANDIDATE. 


Governor. 


Member  of  Congress. 


County  Clerk. 


"  We  hereby  certify  that  A.  B.  bad votes  for  gov- 
ernor, and  C.  D.  had votes  for  governor;  that  £.  F. 

had votes  for  member  of  congress,  eta 

''Attest: 
"A.  B., 

«C.  D.,  G.  H., 

"E.  F.,  L  K. 

*  ^Judges  of  Election.  Cierks,**^ 
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Section  46  provides  that  the  county  clerk,  within  six 
days  after  the  closing  of  the  polls,  together  with  two  dis- 
interested electors  of  the  county,  to  be  chosen  by  himself^ 
shall  open  the  poll  books  and  from  the  returns  therein 
shall  make  abstracts  of  the  votes  in  the  following  manner  t 
Of  votes  for  governor,  etc.,  on  one  sheet.  Of  votes  for 
presidential  electors,  on  another  sheet  Of  votes  for  mem- 
bers  of  the  l^islature  from  the  county  alone,  on  another 
sheet  Of  votes  for  members  of  the  l^islature  by  dis- 
tricts, comprising  more  than  one  county,  on  another  sheet,, 
etc. 

Section  48  requires  the  derk  to  issue  a  certificate  of  elec- 
tion to  the  person  having  the  highest  number  of  votes  for 
the  several  county  and  legislative  offices. 

It  will  thus  be  seen  that  it  is  the  duty  of  the  several 
election  boards  to  send  to  the  county  clerk  a  true  list  of 
the  names  of  persons  voting  at  the  election  over  which 
they  presided,  and  to  add  up  the  votes  cast  for  the  several 
persons  voted  for  and  certify  the  same  to  the  county  clerk* 
Such  board  has  no  more  authority  to  certify  the  politics  of 
the  persons  voted  for  than  it  would  have  to  certify  the 
color  of  the  hair  or  eyes  of  the  several  candidates  or  their 
height,  weight,  or  other  immaterial  fiu)ts.  Nor  has  such 
certification  any  force  or  effect  whatever.  Neither  had  the 
board  of  canvassers  of  the  county  any  right  or  authority 
to  separate  the  votes  cast  for  the  same  candidate  as  a  dem- 
ocrat, people's  independent,  or  without  any  designation. 
It  was  their  duty  to  add  the  whole  number  of  votes  cast 
for  each  candidate  and  declare  the  result,  and  it  is  the  duty 
of  the  clerk  to  issue  a  certificate  of  election  to  the  person 
having  the  highest  number  of  votes. 

Considerable  stress  is  laid  upon  the  want  of  authority 
of  the  board  to  declare  the  result — as  though  such  decla- 
ration was,  in  effect,  a  judgment  Whatever  the  rule  may 
be  in  other  states  it  has  never  had  that  effect  here;  and 
a  declaration  in  favor  of  a  party  while  the  votes  showed 
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that  he  had  Dot  received  the  highest  number  of  votes  cast  fer 
that  pflSce  would  be  unavailing.  The  declaration  in  this 
state  has  never  amounted  to  more  than  a  proclamation  o^ 
the  result  of  the  election.  The  proclamation  in  this  case 
showed  that  the  board  of  canvassers,  after  adding  the 
votes  together  in  favor  of  the  defendant  and  the  other  can- 
didates, found  that  the  defendant  Johnson  had  3,006 
votes  in  the  district,  while  the  relator,  his  mpst  prominent 
tx>mpetitor,  had  but  2,785,  and  these  figures  are  admitted 
to  be  correct.  This  would  seem  to  settle  the  controversy 
in  favor  of  the  defendant. 

Considerable  stress  is  laid  upon  the  Australian  ballot 
law  of  this  state,  as  though  it  was  a  scheme  to  put  voters 
in  a  strait-jacket  and  compel  them  to  vote  for  the  can- 
didate of  one  party  alone.  The  title  of  the  law  is,  ''An 
act  to  promote  the  indep^idenoe  of  voters  at  public  elec- 
tions ;  to  enforce  the  secrecy  of  the  ballot,  and  to  provide 
for  the  printing  and  distribution  of  ballots  at  public  ex- 
pense." The  first  section  provides  that  printing  ballots 
and  cards  of  instruction  at  all  elections  for  public  officers, 
shall  be  at  the  expense  of  the  county,  eta  Section  2  pro- 
vides for  the  nomination  of  candidates.  Section  3  provides 
for  certifying  said  nominations.  Section  5  provides  for 
nominating  by  petition.  Section  6  prohibits  certifying 
the  nomination  of  two  persons  by  any  nominating  body 
where  but  one  person  was  to  be  elected.  Section  7  requires 
the  preservation  of  certificates  for  two  years.  Section  8  pro- 
vides when  the  certificates  shall  be  filed.  Section  9  requires 
the  secretary  of  state  to  certify  to  certain  nominations  to 
the  county  clerk  of  each  county.  Section  10  provides  the 
mode  of  declining  a  nomination.  Section  11  provides  for 
filing  objections  to  certificates  of  nomination,  and  declares 
in  case  no  objection  is  made,  that  the  officer  with  whom 
the  original  certificate  was  filed  shall  in  the  first  instance 
pass  upon  the  validity  of  such  otgection  and  his  decision 
sihall  he  final  unless  an  order  shall  be  made  by  a  court  or 
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judge  having  jurisdiction.  Section  12  provides  for  filling 
the  vacancy  in  case  of  the  death  of  a  nominee,  etc.  Section 
13  requires  the  use  of  official  ballots  upon  which  shall  be 
printed  the  name  of  every  candidate  whose  name  has  been 
certified.  Section  14  provides  for  ^^  sample  ballots  printed 
upon  red  or  green  paper,  but  in  the  form  of  those  to  be  used 
on  election  day,  each  containing  the  names  of  the  candidates. 
Every  ballot  shall  contain  the  name  of  every  candidate 
whose  nomination  for  any  office  specified  in  the  ballot  has 
been  certified  or  filed  a^ccording  to  the  provisions  of  this 
act,  and  no  other  names.  The  names  of  candidates  for 
each  office  shall  be  arranged  under  the  designation  of  the 
office  in  alphabetical  order  according  to  surnames,  except 
that  the  names  of  electors  of  president  and  vice  president 
of  the  United  States  presented  in  one  certificate  of  nomin- 
ations shall  be  arranged  in  a  separate  group.  Every  ballot 
shall  i^so  contain  the  name  of  the  party  or  principle  which 
the  candidates  represent  as  contained  in  the  certificates  of 
nomination.  At  the  end  of  the  list  of  candidates  for 
each  office  shall  be  left  a  blank  space  large  enough  to 
contain  as  many  written  names  of  candidates  as  there  are 
offices  to  be  filled.  There  shall  be  a  margin  on  each  side 
at  least  half  an  inch  wide,  and  a  reasonable  space  between 
the  names  to  be  printed  thereon,  so  that  the  voter  may 
clearly  indicate,  in  the  way  hereinafter  provided,  the  can- 
didate or  candidates  for  whom  he  wishes  to  cast  his  bal- 
lot.'' Section  15  requires  the  county  clerk  to  print  and 
provide  for  said  election  precinct  or  district  l)efore  the 
election  a  certain  number  of  ballots.  Section  16  pro- 
vides for  correcting  errors  or  omissions  in  the  ballots. 
Section  17  requires  the  county  clerk  to  cause  to  be  deliv- 
ered to  one  of  the  judges  of  each  election  precinct  the 
proper  number  of  ballots  as  provided  in  section  16.  Sec- 
tion 18  provides  for  election  districts  and  booths,  the  gen- 
eral form  of  the  latter,  their  location,  and  the  manner  in 
which  voters  s\all  enter  and  use  the  same.    Section  19  pro- 
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vides  for  two  additional  judges  to  deliver  ballots  to  the 
voters  for  preparation.  Section  20  provides  that  the  voter 
shall  designate  his  choice  of  candidates  by  placing  a  x 
opposite  the  name  of  the  one  selected.  These  crosses  must 
be  made  on  ballots  furnished  by  the  county  clerk  in  pur- 
suance of  the  provisions  heretofore  stated,  and  upon  which 
two  members  of  the  election  board  shall  first  write  their 
names  in  ink  on  the  back  of  the  ballot.  The  remaining 
sections  relate  more  particularly  to  securing  the  rights  of 
voters  and  a  free  and  unobstructed  right  to  exercise  the 
elective  franchise. 

The  object  of  the  law  is  ''to  promote  the  independence 
of  voters  at  public  elections."  This  is  effected  by  placing 
all  the  nominees  of  all  the  parties  and  those  nominated  by 
petition  before  the  voter  on  one  ticket,  and  requiring 
him  to  designate  the  person  for  whom  he  votes  by  a  cross 
opposite  such  name.  No  name  printed  on  the  ballot  is 
to  be  counted  unless  a  cross  is  placed  opposite  to  it.  If  a 
person  receive  a  nomination  from  more  than  one  party  it 
would  seem  proper  to  place  his  name  with  the  nominees  of 
each  party.  This  would  not  entitle  a  voter  to  vote  more 
than  once  for  a  particular  person.  Suppose  a  candidate  is 
known  to  be  a  fairnninded  man  of  int^rity  and  ability 
and  he  should  receive  a  nomination  from  the  republican 
and  democratic  parties,  he  would  be  the  nominee  of  each 
and  should,  in  the  opinion  of  the  writer,  be  placed  on  the 
ballot  as  the  nominee  of  each  of  said  parties.  The  object 
of  requiring  the  designation  of  the  party  making  the  nom- 
ination is  not  to  build  up  any  particular  party,  but  to  pre- 
vent deception  by  making.it  appear.to  voters  .that,  a  certain 
person  was  the  nominee  of  a  party  when  in  fact  he  was 
not.  Besides,  this  question  cannot  be  considered  at  this 
time.  The  certificates  of  nomination  were  properly  made 
and  settled  and  the  sample  ballots  prepared  and  submitted 
before  the  election,  and  seem  to  have  conformed  in  all  re- 
spects  to  the  requirements  of  the  law.  This  question  will 
be  furthfT  onn^idered  under  the  second  snlxlivision. 
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Second — It  will  be  observed  from  the  synopsis  of  the 
several  sections  of  the  statute  above  given  that  the  oountj 
clerk  is  to  place  the  names  of  all  persons  nominated  in  any 
of  the  modes  provided  on  the  sample  ballots,  and  that  they 
ahall  be  in  possession  of  the  clerk  and  open  to  public  in- 
apection  at  least  six  days  before  the  election.  This  sample 
ballot  is  to  be  in  the  form  of  the  official  ballots.  If  the 
sample  ballot  is  unsatisfiictory  to  any  one  party  the  law 
provides  a  summary  remedy  for  its  correction 

In  the  answer  of  Mr.  Stein  it  appears  that  he  placed  the 
name  of  L.  L.  Johnson  at  first  in  but  one  place  in  the 
sample  IwUot;  that  the  chairman  and  secretary  of  the 
democratic  county  central  committee  and  the  same  officers 
of  the  people's  independent  county  central  committee  pro- 
tested against  this  form  and  insisted  that  as  two  nomina^ 
tions  had  been  made  by  distinct  parties  that  each  party  was 
entitled  to  have  its  nominees  placed  separately  on  the  bal* 
lots.  They  also  notified  him  that  unless  the  error  was  cor- 
rected they  would  apply  to  the  proper  tribunal  for  redress. 
Stein  at  first  refused  to  make  the  correction  on  the  ground 
it  would  not  be  legal,  but  after  consulting  eminent  counsel 
he  sent  the  officers  above  named  the  following  letter : 

"Clay  Center,  Oct.  29,  1892. 
^^Hon.  JV.  if.  Oraham^  Chairman,  and  Oeo.  A.  Shike^ 
Secretary  J  Peoples  Independent  Party, 
"Gentlemen:  Upon  the  receipt  of  your  favor  of  the 
25th  inst,  requesting  that  the  official  ballot  to  be  used  at 
the  coming  election  to  be  held  November  8,  1892,  be 
printed  in  a  form  suggested  by  you  different  than  from 
that  Intended  by  me,  and  being  anxious  to  do  exact  justice 
and  comply  with  the  law,  I  ofiered  to  submit  the  question 
to  the  supreme  court  for  its  decision,  and  upon  your  refusal, 
and  you  having  employed  the  county  attorney,  whose  duty 
it  is  to  advise  me  in  r^ard  to  my  official  duties,  I  imme- 
dialy  took  the  train  to  Lincoln  and  submitted  the  question 
to  able  counsel  in  that  city  so  as  to  get  a  disinterested,  un* 
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biased  opinion,  and  he  being  of  the  opinion  that  either  the 
form  suggeBted  by  you,  or  the  one  intended  by  myself^ 
would  be  legal,  and  you  representing  different  parties  from 
myself,  and  rather  than  appear  to  be  taking  an  advantage 
of  a  political  opponent  by  reason  of  my  official  position, 
and  having  just  returned  home  this  morning  and  take  this 
method  of  informing  you  that  I  have  concluded  to  grant 
your  request  and  print  the  ballots  as  you  suggest. 
"  Yours  truly,  H.  E.  Stein, 

That  is,  that  the  defendant  Stein,  having  consulted  able 
counsel,  was  advised  that  the  ballots  as  he  was  requested  to 
make  them  would  be  valid,  and  therefore  he  framed  them 
as  desired.  Thus,  all  parties,  after  examining  the  statute 
and  consulting  learned  attorneys,  came  to  the  conclusion 
that  the  form  of  the  ballot  here  used  was  the  proper  one» 
and  acted  honestly  in  that  belief.  That  was  their  construo^ 
tion  of  the  statute  and  no  doubt  was  correct.  If  no  ob- 
jection is  made  to  the  form  in  which  names  on  the  bal- 
lots are  submitted,  or  if  made,  decided,  and  such  ballots 
are  used  at  the  election,  it  will  be  too  late  thereafter  to  raise 
the  objection,  provided  all  the  names  certified  to  the  clerk 
were  placed  upon  the  sample  and  official  ballots.  There  is 
no  complaint  on  the  latter  ground  and  it  is  now  too  late 
to  raise  objections  to  the  form  of  the  ballots. 

In  the  original  affidavit  filed  by  the  relator  in  this  court 
on  November  14,  1892,  which  is  part  of  the  files,  we  find 
the  following  all^ations: 

'^That  your  relator  was  the  nominee  of  the  republican 
party  regularly  nominated  and  whose  name  regularly  ap- 
peared on  the  official  ballots  as  the  republican  candidate, 
which  were  prepared  and  used  by  the  voters  at  said  election 
in  said  district;  that  L.  L.  Johnson,  a  citizen  and  resi- 
dent of  said  county  and  district,  was  also  a  candidate  for 
said  office  of  state  senator  in  said  district  and  was  nomi- 
nated for  said  position  by  the  people's  independent  party 
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and  was  also  nominated  for  said  office  by  the  democratic 
party  of  said  district;  that  the  defendant  Herman  £.  Stein, 
whose  duty  it  is  by  law  to  prepare  the  ballots  used  by  the 
voters  in  said  county  for  said  office  at  said  election,  prepared 
said  ballot  intending  to  have  the  same  used  in  the  following 
form ; 

SENATORIAL. 

For  Senator  25th  District.  Vote  for  one« 


S.  W.  Christy Bepublican.  | 


L*  L.  Johnson. < 


Democrat. 

People's  Independent. 


Placing  the  name  of  said  Johnson  on  said  ballot  in  but 
one  place  and  followed  by  the  words  democrat — people'a 
independent.  But  upon  the  written  demand  of  said  John- 
son and  the  chairman  of  the  county  central  committee  of 
both  the  people's  independent  and  democratic  parties,  and 
by  threats  of  legal  proceedings,  the  said  defendant  Herman 
E.  Stein  so  changed  the  form  of  the  ballot,  which  ballots 
were  used,  so  as  to  present  the  name  of  said  L.  L.  Johnson, 
followed  by  the  words,  'people's  independent,'  and  also 
printed  in  another  place  on  said  ballot  the  name  of  L.  L. 
Johnson,  followed  by  the  word  'democrat,'  so  that  on  each 
ballot  presented,  prepared  for  use,  and  used  by  the  voters 
at  said  election  in  said  county  of  Clay,  the  name  of  said 
L.  L.  Johnson  appeared  in  two  places,  in  one  as  people's 
independent  and  in  the  other  as  democrat.  Said  ballot,  as 
prepared,  printed,  and  used  at  said  election,  was  in  the  ex- 
act form  for  said  office  of  state  senator  as  follows,  to-wit : 

SENATORIAL. 


For  Senator  25th  District.  Vote  for  one. 

S.'  W.'Christy RepubliamTl 


L.  L.  Johnson People's  Independent.  | 

LTL.  Johnson Democrat  j 

''Your  relator  further  shows  that  the  ballots  prepared 
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for  use  and  used  by  the  voters  of  Hamilton  oountj  in  said 
<li8trict  were  in  the  following  form  to- wit: 

SENATORIAL. 

For  Senator  25th  District  Vote  for  one. 

STWTChristy,  Edgar,  Clay  Co BepttblicanTj 


H.  W.  Castle,  Marquqtte,  Hamilton  Co...Prohibition.  | 


L.  L.  Johnson,  Inland,  Clay  Co..  {  ^g^Je^£S! 


''Your  relator  alleges  and  avers  that  the  use  of  the  bal- 
lot printed  as  above  stated  by  the  county  clerk  of  Clay 
oounty,  Nebraska,  and  used  at  the  election  aforesaid  for 
said  office  of  state  senator  in  said  twenty-fifth  district, 
was  a  deception  and  fraud  upon  the  voters  of  said  dbtrict, 
and  gave  the  said  Johnson  an  undue  prominence  on  said 
ballot  and  an  undue  advantage  over  your  relator  at  the 
4Hiid  election.  That  while  many  democrats  would  not  have 
voted  for  a  people's  independent  candidate,  but  seeing  the 
name  L.  L.  Johnson  followed  by  the  word  democrat  with- 
out the  words  people's  independent,  voted  for  said  John- 
aon,  and  many  members  of  the  people's  independent  party 
would  not  vote  for  a  democrat  and  not  knowing  the  dem- 
ocrats were  running  the  said  Johnson  as  their  candidate  for 
the  same  office,  and  seeing  the  name  L.  L.  Johnson  fol- 
lowed by  the  words  people's  independent  without  the  word 
democrat,  likewise  voted  for  Johnson,  both  names  being  the 
same  identical  person  and  candidate  for  the  same  office." 

These  statements  are  sworn  to  positively  by  the  relator. 
After  the  filing  of  this  affidavit  the  relator  asked  and  ob- 
tained leave  to  file  an  amended  one  in  which  nearly  all 
these  allegations  are  omitted,  and  he  claims  the  office  upon 
the  broad  ground  that  he  had  the  largest  number  of  votes 
cast  at  said  election. 

It  may  be  said  that  the  court  should  not  refer  to  the  first 
affidavit  filed.  The  court,  however,  in  permitting  an 
amended  affidavit  to  be  filed,  did  not  permit  the  relator  to 
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take  the  first  one  off  the  files  without  the  oonseDt  of  John* 
6011.  In  his  first  he  makes  a  sworn  statement  that  these 
votes  were  cast  for  Johnson  as  one  person,  and  he  nowhere 
denies  it  in  his  second.  He  also  alleges  as  his  ground  for 
relief  that  Johnson  thereby  acquired  an  undue  advantage. 
It  is  not  claimed  that  there  was  any  misrepresentation  or 
that  a  single  voter  was  thereby  induced  and  did  vote  dif- 
ferently from  what  he  intended,  or  that  the  result  was  to 
affect,  much  less  change,  the  election.  In  no  view  of  the 
case  therefore  does  either  of  the  affidavits  state  a  cause  of 
action. 

In  conducting  a  free  government,  parties  are  necessary. 
Parties,  however,  are  formed  to  carry  out  certain  specific 
objects.  If  the  government  is  free  to  the  full  extent^  it 
will  be  based  upon  equitable  and  just  laws,  with  fair  and 
impartial  courts,  open  and  ready,  as  far  as  possible,  to 
redress  grievances;  in  other  words,  where  the  rights  of 
each  and  every  one  are  protected  and  enforced.  The  courts 
are  for  the  people,  not  a  party,  and  every  person  may  con- 
fidently appeal  to  them  with  the  assurance  that  his  rights 
and  not  his  politics,  when  they  are  not  involved,  will  be 
<x>nsidered  and  adjudicated.  If  a  court,  upon  some  pretext 
which  may  nearly  always  be  found,  may  throw  out  votes 
lawfully  cast  and  thus  defeat  the  will  of  the  electors, 
government  by  the  people  to  that  extent  is  defeated,  and 
an  example  of  disregard  of  law  set  before  them  by  the 
guardians  and  exponents  of  the  law.  It  is  the  duty  of  all 
courts  to  carry  out  the  lawfully  expressed  will  of  the 
electors  as  declared  through  the  ballot  box ;  and  that  duty 
this  court  not  only  recognizes,  but  will  duly  enforce.  It 
is  very  clear  that  the  relator  has  not  the  highest  number 
of  votes  oast  for  senator  of  the  twenty-fifth  district,  and 
that  defendant  Johnson  has  the  highest  number  of  such 
votes.    The  writ  is  therefore  denied  and  the 

Action  dismissed. 
58 


866  NEBRASKA  REPORTS.  [Vol.35 


97    811 


State,  ex  rel.  FaloMr,  ▼.  Stein. 


NoRVAL,   J.y   concurs  in  result  and   the  propositions 
stated  in  the  syllabus. 


PofiTy  J.i  concurs. 


State  of  Nebraska,  ex  bel.  John  Palmeb,  t.  Her- 
If  AK  K  Steik,  Ck>UNTT  Clebk,  and  £.  A.  McVETy 
Intervenob. 

[FiLXD  Dbckmbib  20, 1882.] 
Original  application  for  mandamua. 

L.  0.  Hurd,  S.  W.  Chridy,  O,  IL  Lamberiaon,  and 
Am  W.  Agee,  for  relator. 

ThomoB  H.  MaUen^  and  John  if.  Bagcan,  contra. 

Maxwell^  Ch.  J. 

The  questions  involved  in  this  case  are  substantially  the 
same  as  in  State^  ex  rel.  Chrisfyf  o.  Stan,  anie^  p.  848,  jost 
decided,  and  the  same  judgment  will  be  entered.  The  writ 
is  denied  and  the 

Action  dibmtbbed. 
The  other  jndgea  ooncor. 
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State  op  Nebraska,  ex  rbl.  W.  J.  Turner,  v.  H.  E. 
Stein,  County  Clerk,  and  S.  M.  Elder,  Inter- 

YENOR. 

[FiLKO  Dbcsmbbb  30,  1893l] 

Original  application  for  mandamus. 

£.  O.  Hurd,  S.  W.  Christy,  0.  M.  Lambertson,  and  A. 
W.  Agee,  for  relator. 

Thomas  JET.  Matters,  and  John  M.  Bagan,  eonira» 

Maxwell,  Ch.  J. 

The  questions  presented  in  this  case  are  substantially  the 
same  as  in  the  case  of  StcUe,  ex  rd.  Christy,  v.  Stein,  ante^ 
p.  848,  and  the  same  judgment  will  be  entered.  The  writ 
is  denied  and  the 

AenON  DISMISSED. 

The  other  judges  concur. 


Omaha  &  Republican  Valley  Railway  Company 

Y.  Bernard  Clark. 

[Filed  Dbobmbkb  20, 1892.] 

1.  Bailroad  Companies:  Nbguobncb:  Nredlbbsly  Allowing 
Steam  to  Escape:  Pleadikq.  In  an  action  against  a  railway 
oompany  for  negligently,  wrongAiUy,  and  nnlawAiUj  blowing 
off  steam  from  its  engine  whereby  the  plaintiff's  horses  were 
frightened  and  ran  away,  breaking  his  leg,  etc.,  hdd,  that  the 
words  employed  implied  that  steam  was  blown  off  needlemly 
and  unnecessarily,  and  as  no  objection  had  been  made  to  the 
petition  by  demurrer,  it  was  sniBcient  after  verdict 
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A  railway  oompanj  in  the  legitimate  traoaaction  of  its  baaitu 
has  the  right  to  use  steam  and  is  not  liable  for  the  proper  and 
necessary  ose  of  the  same,  OTen  if  it  resnlt  in  iignry  to  others  as  by 
frigblening  horses  and  caosing  them  to  mn  away.  If^  howeTer, 
an  engineer  within  a  city,  where  teams  are  constantly  paving, 
needlessly  and  nnneosssarily  opens  the  TalTSS  of  his  engi  e  and 
frightens  snch  horses  and  eanaes  them  to  mn  away  and  commit 
ii^nry,  the  company  will  be  liabla,  proTided  the  plaintiff  is  fkee 
ftom  contribntory  negligence. 

3.  BTidenoe ;  QassTioir  fob  Jubt.  There  being  testimony  which 
wonld  warrant  the  jary  in  finding  a  Terdict  against  the  defend- 
ant, it  was  properly  submitted  to  them,  and  the  oonrt  did  not 
err  in  refusing  to  dirset  a  rerdict  for  the  defendants 

Erbob  to  the  district  oourt  for  Madiflon  countj*  Tried 
below  l)efore  Norris,  J. 

John  M.  Thurston,  W.  R.  Kelly,  and  R  P.  Bmiih,  for 
plaintiff  in  error. 

E.  P.  Wiffian  and  E.  F.  Oray,  contra. 

m 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  for  personal  in- 
juries, and  on  the  trial  the  jury  returned  a  verdict  in  his 
favor  for  the  sum  of  $4,835,  upon  which  judgment  was 
rendered.  The  questions  presented  are,  many  of  them, 
new  in  this  court.  The  cause  of  action  is  set  forth  in  the 
petition  as  follows: 

"That  at  the  time  of  the  committing  of  the  wrongs  and 
injuries  hereinafter  complained  of,  the  said  defendant  was, 
and  still  is,  a  corporation  duly  incorporated  and  organized 
under  and  pursuant  to  the  laws  of  the  state  of  Nebraska ; 
and  then  and  ever  since  owned  and  operated  with  its  locomo- 
tives and  cars  a  railroad  leading  from  Columbus,  in  Platte 
county,  Nebraska,  to  and  through  the  dty  of  Norfolk,  in 
Madison  county,  Nebraska ;  that  at  said  time  of  the  commit- 
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tiDg  of  the  wrongs  and  iDJuries  hereinafter  mentioned  said 
city  of  Norfolk  was  a  city  of  the  second  class,  compactly  built 
up,  of  the  population  of  5,000  iuhabitant9,  and  then  had  and 
long  prior  and  ever  since  has  had,  a  street  named  Norfolk 
avenue,  and  also  called  Main  street,  passing  through  said 
city  in  its  most  central  and  business  portion,  and  running 
east  and  west,  which  said  street  then  was,  and  had  been,  and 
still  is,  the  principal  street,  roadway,  and  thoroughfare  of 
said  city ;  that  at  said  time  of  the  committing  of  the  wrongs 
and  injuries  hereinafter  complained  of,  the  defendant's  said 
railroad  and  its  side  tracks  crossed  the  said  principal  stree., 
roadway,  and  thoroughfare  in  the  central  and  most  public 
business  portion  of  said  city,  running  north  and  south ; 
that  at  said  time  of  the  committing  of  the  wrongs  and  in- 
juries hereinafter  complained  of,  the  said  defendant,  by  its 
servants  and  agents,  negligently,  wrongfully,  and  unlaw- 
fully stopped,  left,  and  permitted  its  locomotive  engines  to 
stand  and  remain  headed  south  for  a  long  time,  viz.,  for 
the  space  of  twenty  minutes,  on  its  side  track,  at  the  north 
margin  of  said  principal  street,  at  the  point  of  the  said 
crossing  of  the  same  by  said  railroad  and  side  tracks,  and 
at  the  same  time  negh'gently,  wrongfully,  and  unlawfully 
omitted  and  neglected  to  have  at  said  crossing  any  flagman 
or  person  to  give  warning;  that  on  the  13th  day  of  Au- 
gust, 1888,  the  said  plaintiff  was  engaged  in  hauliug  dirt 
with  his  team  of  horses  and  wagon  upon  said  principal 
street,  roadway,  and  thoroughfare,  in  said  city,  to  grade 
the  same  and  other  streets,  and  necessarily  had  to  pass  and 
repass  over  the  said  crossing  of  the  same  by  said  railroad 
and  side  tracks  with  his  said  team  and  wagon,  and  having 
unloaded  his  said  wagon  of  dirt  in  one  of  the  said  street^, 
and  the  plaintiff  then  standing  upon  the  dirt  bed  or  plank- 
ing floor  of  his  wagon  necessarily,  without  any  negligence, 
wrong,  default,  or  want  of  due  care  on  his  part,  drove  his  said 
team  of  horses  and  wagon  west  in  the  center  of  said  princi- 
pal street,  roadway,  and  thoroughfare  to  pass  over  said  cross- 
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iDg,  whcn^  as  plaintiff  had  so  driven  his  team  npon  said 
crossing,  in  the  oenter  of  said  principal  street,  in  front  of  said 
locomotive  engine  and  about  fifty  feet  from  it,  so  left  standing 
as  aforesaid,  the  said  'defendant,  hy  its  servants  in  charge  of 
its  said  locomotive  engine,  n^ligentlj,  wrongfully,  and  an- 
lawfully,  suddenly,  and  without  warning  to  the  plaintiff,  let 
off  and  discharged  steam  from  said  locomotive  engine  and 
from  the  cylinders  thereof  in  great  volume,  noise,  and  hissing 
sound,  by  means  of  which,  and  the  several  negligent,  wrong- 
ful, and  unlawful  acts,  omissions,  and  defaults  of  the  de* 
fendant,  its  servants  and  agents,  above  stated,  the  said  team 
of  horses  took  fright,  became  unmanageable,  ran  away,  and 
threw  the  plaintiff  off  from  his  said  wagon,  down  under 
the  same,  and  ran  said  wagon  and  the  wheels  thereof  over 
him,  whereby  he  was  greatly  injured,  his  right  leg  between 
the  knee  and  ankle  was  crushed  and  both  bones  thereof 
broken  in  several  places  and  mashed  into  several  pieces, 
the  thigh  of  the  same  1^  was  bruised  and  injured,  his  left 
leg  and  thigh  and  ankle  were  bruised  and  injured,  his  head 
was  cut  and  bruised,  and  he  was  otherwise  bruised  and  in- 
jured, from  which  injuries  he  became  and  was,  from  thence 
hitherto,  sick,  sore,  and  crippled  and  unable  to  carry  on  his 
usual  work  and  business,  and  from  which  injuries  he  has 
from  thence  hitherto  suffered  great  pain  and  anguish,  and 
from  which  injuries  he  is  fiermanently  crippled  and  injured, 
and  will  continue  to  suffer  pain  and  anguish  for  the  re- 
mainder of  his  life;  and  that  he  has  necessarily  incurred, 
expended,  and  paid  out  for  surgical  and  medical  attend- 
ance, medicine,  and  nursing  in  endeavoring  to  be  cured  of 
said  injuries  the  amount  of  $325,  and  that  the  plaintiff's 
entire  damages  in  the  premises  are  $10,000.'' 

To  this  petition  the  railway  company  made  answer,  in 
substance,  denying  that  its  employes  wrongfully,  n^li- 
gentiy,  and  unlawfully  permitted  its  engine  to  stand  on  the 
track  at  the  point  indicated  or  that  there  was  no  watchman 
at  the  crossing  named ;  denies  that  the  plaintiff  was  driving 


Vol.  35]       SEPTEMBER  TERM,  1892.  871 


O,  &  BL  \,  EL  Co,  T.  Clark. 


in  the  streets  and  that  the  locomotive  in  question  suddenly, 
without  warning,  let  off  steam  from  the  cylinders,  with 
other  special  denials  which  need  not  be  noticed.  It  will 
thus  be  seen  that  the  question  of  n^ligence  of  the  com* 
pany  and  the  contributory  negligence  of  the  plaintiff  below 
were  &irly  presented  to  the  jury. 

It  is  insisted  with  great  earnestness  on  behalf  of  the 
plaintiff  in  error  that  the  petition  fails  to  allege  actionable 
Diligence,  ^nd  we  are  referred  to  the  case  of  A.  A  N.  R, 
Co.  V.  LoreCf  4  Neb.,  446.  In  that  case  it  was  held,  in  ef- 
fect, that  there  was  a  failure  to  allege  that  the  arrangement 
of  material  on  the  cars  was  unusual  and  unnecesary  in  the 
legitimate  transaction  of  the  business  of  the  company.  It 
was  also  held,  in  effect,  that  the  words  ''  scare  crow,''  ''hor* 
rid,"  and  **  frightful  appearance,''  without  stating  in  what 
respect,  were  not  suflScient  to  raise  an  issue,  and  there* 
fore,  taking  the  whole  petition  together,  it  failed  to  state 
any  dereliction  of  duty  on  the  part  of  the  company,  and  in 
our  view  the  decision  is  correct.  The  petition  in  this  case, 
however,  charges  that  the  railway  crosses  one  of  the  princi- 
pal streets  of  the  city;  that  no  flagman  was  placed  there; 
that  the  plaintiff  below,  without  notice  or  knowledge  of 
the  presence  of  the  engine,  drove  to  the  center  of  the  street 
to  pass  over  the  railway  and  about  fifty  feet  in  front  of  a 
locomotive  when  the  person  in  charge  thereof  ''negligently, 
wrongfully,  and  unlawfully,  suddenly,  and  without  warn- 
ing to  the  plaintiff,  let  off  and  discharged  steam  from  said 
locomotive  engine  and  from  the  cylinder.")  thereof  in  great 
volume,  noise,  and  hissing  sound,"  etc.,  by  means  whereof 
his  horses  were  frightened  and  ran  away.  If  steam  was 
blown  off ''negligently,  wrongfully,  and  unlawfully,"  then 
it  was  unnece^jsary,  and  in  violation  of  its  duty.  Had  any 
question  been  raised  upon  the  petition  a  demurrer  should 
have  been  interposed  and  its  legal  effect  determined  before 
going  to  trial.  This  was  not  done,  but  its  sufBciency  in 
effect  conceded;  and  liberally  construed,  it  states  a  cause  of 
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action.  In  saying  this  we  are  not  to  be  anderstood  as  de- 
ciding that  where  the  cylinder  cocks  are  opened  and  steam 
necessarily  blown  off  and  horses  frightened  thereby  that 
the  company  is  liable  for  the  damages.  {Hahn  v.  Southern 
P.  R  Co.,  61  Cal.,  606;  BeaUy  v.  OtnL  I.  R.  Cb.,  68  la., 
212;  Abbot  v.  Kaibvu,  43  N.  W.  Rep.  [Wis.],  367.  In  the 
case  last  cited  it  b  said,  in  effect,  that  the  evidence  did  not 
show  that  the  locomotive  made  any  other  than  the  usual 
noises,  and  all  the  cases  cited  by  the  plaintiff  in  error  are 
to  the  same  effect  But  it  is  said  that  even  if  the  law  is 
as  contended  by  the  defendant  in  error,  still  there  is  no 
evidence  in  support  of  the  charge. 

One  George  R.  Latimer,  a  civil  engineer,  called  as  a 
witness  by  the  plaintiff  below,  testified  that  he  was  about 
600  feet  away  from  the  engine  at  the  time  of  the  occur- 
rence; that  his  attention  was  called  to  the  scene  of  the  ac* 
cident  by  the  escape  of  steam. 

Q.  You  may  state  what  attracted  your  attention  and 
what  you  saw. 

A.  Well,  I  think  there  were  several  of  us  there  together 
and  a  remark  something  like  this  was  made — I  think  that 
the  remark  was  made  by  some  of  us^-that  that  engine  waa 
making  an  unusual  amount  of  noise;  that  was  about  the 
remark. 

Q.  A  remark  was  made  by  some  one  in  regard  to  the 
engine? 

A.  Yes,  sir. 

Q.  Did  you  look  up  then  to  see? 

Q.  What  did  you  do  when  that  remark  was  made? 

A.  I  turned  around  and  saw  a  team  running  away. 

Q.  You  remember  looking  around  and  seeing  a  team 
running  away ;  whose  team  was  that? 

A.  I  learned  afterwards  that  it  was  Mr.  Clark's  team. 

Q.  Bernard  Clark,  the  plaintiff? 

A.  Yes,  sir. 

Q.  Did  you  see  the  man  that  was  hurt? 
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A.  TeSi  sir. 

Q.  State  whether  or  not  he  was  the  same  man  that  was 
driving  that  team. 

A.  YeSy  ei^. 

Q.  Now  yon  may  state  whether  or  not  that  was  Bernard 
Clarky  the  plaintiff. 

A.  Yes,  sir, 

Q.  It  was? 

A.  Yes,  sir. 

Q.  Now,  as  yon  looked  np  and  saw  this  team  mnnin^ 
away,  did  yon  see  an  engine  neiur  to  the  team  ? 

A.  Yes,  sir, 

Q.  Where,  as  you  looked  up,  was  the  team  and  was  the 
engine;  where  was  the  team,  what  part  of  the  street,  or 
that  crossing,  that  railroad  crossing? 

A.  Well,  it  was  just  near  the  crossing — just  on  the  cross* 
ing,  or  coming  to  the  crossing  going  west 

Q.  Just  on  the  crossing,  or  just  ooming  to  the  crossing^ 

A.  Yes,  sir;  the  team. 

Q.  Now,  where  was  the  team  with  reference  to  the  mid- 
dle of  the  street  ? 

A.  It  was  very  near  the  middle  of  the  street 

Q.  Now,  where  was  this  engine  that  you  saw  with  ref- 
erence to  the  team? 

A.  It  was  north  of  the  street 

Q.  Now,  how  near  to  the  north — ^that  street  runs  easi 
and  west? 

A.  Yes,  sir. 

Q.  And  the  railroad  tracks  run  north  and  south,  or 
nearly  so? 

A.  Yes,  sir. 

Q.  Now,  where  was  the  engine  with  reference  to  the 
north  margin  of  the  street? 

A.  Well,  it  was  very  close ;  it  was  not  very  &r  away ; 
it  was  not  very  far  from  the  street 

On  the  cross-examination  he  testified: 
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Q.  Which  direction  was  70a  looking  at  that  particalar 
time? 

A.  Well,  my  recollection  is  that  I  was  ftcing  a  little  bit 
northwest. 

Q.  Well,  now,  what  were  yon  looking  at  at  the  time,  or 
just  before  you  heard  the  noise  that  you  have  testified  to, 
and  what  were  yon  doing? 

A.  I  was  looking  at  the  winding  up  the  tape. 

Q.  You  was  looking  at  the  tape,  was  you  not? 

A.  Yes,  sir. 

Q.  Who  was  with  you  there  ? 

A.  I  don't  remember  who  the  parties  were? 

Q.  Do  you  remember  who  they  were  or  how  many  there 
were? 

A.  I  think  that  there  were  two. 

Q.  Welly  now,  what  do  you  remember  as  to  buildings 
on  that  side  of  the  street  where  you  were,  between  you  and 
the  Elkhorn  Valley  track  and  the  U.  P.  tracks? 

A.  Well,  my  recollection  is  that  there  was  this  building 
that  we  have  been  speaking  of — the  Gravel  grocery — ^that 
is  my  recollection  of  it. 

Q.  Do  yon  remember  of  any  other  buildings  along 
there? 

A.  I  don't  call  to  mind  just  now;  there  may  have  been 
a  house. 

Q.  What  grocery  did  you  call  that? 

Q.  I  think  it  is  called  the  Gravel  grocery.  There  may 
have  been  a  residence  or  two  there  also. 

Q.  Well,  now,  while  you  was  winding  up  this  tape  and 
paying  attention  to  the  tape,  what  was  it  that  first  called 
your  attention  to  the  runaway  team? 

A.  Well,  I  think  it  was  the  noise  of  the  steam  that  I 
beard. 

Q.  Well,  now,  did  you  hear  steam  any  more  after  you 
observed  the  runaway? 

A.  I  don't  remember  of  hearing   any  noise  after  the 
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team  was  excited  at  that  time  that  I  looked  aroand  and 
saw  both  of  them* 

Q.  Toa  was  in  the  habit  of  passing  up  and  down  that 
street  frequently  ? 

A.  Yes,  sir. 

Q.  And  was  in  the  habit  of  seeing  trains  and  engines 
passing  over  this  particular  street? 

A.  Yes,  sir. 

Q.  As  you  came  to  and  from  your  place  of  residence? 

A.  Yes,  sir. 

Q.  Had  you  not  frequently  heard  these  engines  letting 
off  steam  and  making  a  noise? 

A.  Yes,  sir. 

Q.  Was  there  anything  particular  about  this  noise  which 
called  your  attention  more  than  any  ordinary  noise  that 
happens  as  you  go  up  and  down  that  street  when  you  have 
heard  other  engines  letting  off  steam? 

A.  I  presume,  probably,  that  I  have  heard  the  noise  be- 
fore and  since. 

M.  Phillips,  a  carpenter,  testifies  that  he  was  at  work  on 
the  roof  of  a  story  and  a  half  building,  about  one  block 
from  the  engine  at  the  time  of  the  accident,  and  saw  what 
transpired. 

Q.  You  may  state  what  you  saw  and  heard  with  refer- 
ence to  the  engine  at  the  time  that  you  saw  the  team. 

A.  Well,  I  heard  an  unusual  amount  of  steam,  that  is 
what  attracted  my  attention,  that  is  the  reason  that  I  looked 
that  way  and  at  the  same  time  I  saw  the  team. 

Q.  State  whether  you  saw  the  team  or  not 

A.  Yes,  sir. 

Q.  Where  did  the  steam  escape  from? 

A^  I  think  that  the  engine  was  going  off  at  the  time 
and  also  escaping  from  the  cylinder  cocks. 

Q.  In  referring  to  the  cylinder  coclrs,  what  part  of  the 
engine  do  you  refer  to. 

A.  The  steam  chest. 
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Q.  Yoa  mean  down  on  the  sides  of  the  engine? 

A.  TeSySir. 

Q.  Whereabouts  is  that  with  reference  to  the  front 
trucks? 

A.  It  is  right  over  the  front  trucks. 

Q.  And  about  how  high  up  are  these  steam  cylinders? 

A.  Just  about  a  couple  of  feet. 

Q.  What  kind  of  a  sound  was  this  escaping  steam  ? 

A.  It  was  a  hissing  sounds  the  same  as  steam  escaping. 

Q.  NoWy  what  was  it  that  first  attracted  your  attention 
and  caused  you  to  look  that  way? 

A.  It  was  the  noise  of  the  steam. 

Q.  When  you  first  looked  up,  on  your  attention  being  so 
attracted,  was  that  the  time  that  you  spoke  of  as  first  seeing^ 
the  steam? 

A.  YeS|  sir. 

Q.  After  you  first  looked  up  and  first  saw  the  team 
what  was  the  team  doing  then,  where  were  they?  Just  state 
what  the  team  was  doing,  and  what  the  driver  was  doing; 
state  all  the  facts  as  you  first  looked  up. 

A.  Well,  the  team  was  running,  it  had  started  to  run; 
it  was  under  pretty  good  headway. 

Q.  Did  you  notice  it  when  it  had  started  to  run? 

A.  Ko,  sir;  I  did  not. 

Q.  It  was  running  when  you  looked  up  and  saw  it? 

A.  Yes,  sir. 

Q.  State  whether  it  went  faster  after  you  first  looked  up? 

A.  Yes,  sir;  it  went  faster  afterwards. 

Q.  Well,  now,  about  the  driver,  did  you  notice  that  he 
was  holding  onto  the  lines  when  you  first  looked  up? 

A.  Yes,  sir;  he  was  on  the  wagon  holdiVig  onto  the  lines» 

Q.  Did  you  notice  his  pasition  on  the  wagon  ? 

A.  I  think  he  was  sitting  down. 

Q.  When  you  first  looked  up  and  saw  the  team,  as  yon 
spoke  of  a  little  while  ago,  what  was  its  position;  I  want 
to  locate  its  position  when  you  first  looked  up  and  saw  the 
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team,  where  was  it  with  reference  to  the  front  of  the  en- 
gine? 

A.  It  was  between  me  and  the  engine  and  a  little  west 

Q.  Of  what? 

A.  When  I  first  looked  up  to  see  it  was  a  little  bit  west 
of  the  engine,  probably  the  length  of  the  wag^n  west  of 
the  engine. 

Q.  It  was  a  length  of  the  wagon  west  of  the  engine 
then? 

A.  Tes,  sir,  when  I  first  noticed  it 

Q.  How  long  did  that  engine  keep  letting  off  steam  from 
the  cylinder  cocks,  so  far  as  you  noticed  it,  at  that  time? 

A.  I  did  not  pay  any  more  attention  to  the  engine ;  I 
kept  my  eye  on  the  team  while  after  they  passed  by  where 
I  was  at  work. 

Q.  Did  you  notice  by  hearing  or  seeing  whether  the 
«team  kept  on  blowing  or  let  up? 

A.  I  could  not  say  about  that 

The  plaintiff  below  testifies : 

A.  I  droye  carefully  up  to  within  about  100  feet  of  the 
•crossing,  then  I  tightened  on  the  lines  and  braced  myself 
up,  I  did  not  know  but  what  the  engine  might  move,  and 
I  prepared  myself  for  any  emergency  that  might  take  place 
the  best  I  could. 

Q.  Did  you  still  remain  standing — ^was  you  standing? 

A.  Yes,  sir. 

Q.  That  was  within  about  100  feet  of  the  crossing. 

A.  Yes,  sir. 

Q.  What  occurred  then? 

A.  I  went  on  slowly;  I  could  not  tell  whether  I  was 
trotting  or  walking;  I  could  not  tell  which;  as  I  was  on  the 
•crossing  and  entering  on  the  track  in  front  of  the  engine, 
the  engine  blew  off  steam,  a  loud  hissing  noise. 

Q.  At  that  time  was  you  still  standing  up? 

A.  When  the  engine  blew  off  steam  and  the  team  jumped 
I  sat  down  on  the  wagon  and  pulled  on  the  lines. 
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Q.  How  did  you  Bit  dowQ? 

A.  Well  in  pulling  on  the  lines,  I  sat  down  quietly. 

Q.  Stand  np  and  just  show  us  how  70U  pulled  on  the 
lines  and*  sat  down. 

A.  Pulled  that  way  and  sat  down  (witness  showing  the 
jury  bow  he  did). 

Q.  Steadied  yourself  with  the  lines? 

A«  Yes,  sir. 

Q*  You  held  the  lines  as  tight  as  you  could;  your  feet 
were  towards  the  horses? 

A.  Yes,  sir ;  towards  the  horses. 

Q.  Just  tell  us  again  what  point  you  were  at  when  the 
team  took  fright  and  jumped,  with  reference  to  the  fix>nt 
of  the  engine. 

A.  I  said  that  I  was  entering  on  the  railroad  or  railway 
just  entering  on  it,  my  team  was  just  entering  the  nulroad 
track  that  the  engine  was  on. 

Q.  When  the  team  jumped  ? 

A.  Yes,  sir. 

Q.  Had  you  got  on  past  the  engine  when  they  first 
jumped? 

A.  The  team  was  entering  the  track  that  the  engine  was 
on  at  the  time  the  noise  was  made  from  the  engine. 

Q.  Now,  this  noise  from  the  engine;  state  the  appear- 
ance of  any  steam  that  you  saw  or  heard. 

A.  I  did  not  see  any  steam ;  I  heard  a  loud  hissing, 
continuous  blowing  off  of  steam. 

Q.  You  say  that  you  did  not  see  it? 

A.  No,  sir. 

Q.  Did  you  have  time  to  look  at  it? 

A.  No,  sir. 

Q«  What  did  you  say  that  the  sound  was? 

A.  It  was  a  hissing  sound. 

Q.  Now  state,  with  reference  to  the  time  the  team 
started  to  run,  whether  the  steam  escaped  just  before  or 
after. 
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Q.  State  when  you  heard  the  hissing  sound  with'  refer-* 
ence  to  the  time  that  the  horses  started. 

A.  Why  the  horses  started  when  they  heard  the  noise  oi 
the  steam — ^not  until  then. 

There  is  considerable  other  testimony  to  the  same  effect* 
Some  of  the  witnesses  on  behalf  of  the  company  testify 
that  the  noise  was  made  by  the  escape  from  the  pop  valve 
over  which  the  engineer  had  no  direct  control.  The  ques- 
tion thus  became  proper  to  submit  to  a  jury,  and  under  the 
state  of  proof  in  this  case  the  court  will  not  disturb-  their 
findings.      ^ 

It  IB  unnecessary  to  review  the  instructions  at  length. 
The  principal  contention  of  the  plaintiff  in  error  is  that 
there  is  no  liability  shown,  and  in  effect  that  the  jury 
should  have  been  so  instructed;  but  in  our  view  the  court 
below  did  right  in  submitting  the  questions  to  the  jury. 
The  questions  of  fiict  seem  to  have  been  fairly  submitted* 
That  a  railway  company,  when  necessary  in  operating  its 
road,  may  blow  off  steam  in  the  crowded  thoroughfare  of 
a  city  as  well  as  other  places  is  undoubted,  even  if  by  do^ 
ing  80  horses  will  be  frightened  and  losses  thereby  sns-^ 
tained,  but  it  has  no  right  to  do  so  wantonly  or  when  un^ 
necessary  to  do  so.  While  the  rights  of  the  company  are 
to  be  respected  and  protected,  other  persons  also  have  righta 
which  in  like  manner  must  be  respected  by  the  company 
and  its  employes.  The  right  of  the  public  to  use  the 
streets  of  the  city  are  equally  as  broad  as  the  right  of  the 
company  to  use  its  tracks,  and  neither  can  willfully  commit 
an  injury  whereby  loss  is  sustained  by  the  other  without 
liability. 

The  case  of  Andrews  o.  Mason,  etc,  Ry.  Co.y  42  N.  W. 
Bep.  [la.],  513,  is  very  similar  in  its  facts  to  this  case,  and 
it  was  held  that  the  company  was  liable.  In  that  case  the 
plaintiff's  team  was  frightened  by  the  discharge  of  steam  and 
ran  away  and  committed  injury  for  which  the  plaintiff  was 
permitted  to  recover.     The  same  rule  was  applied  in  Man-* 
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ishe^erj  do.^  Ry,  Co.  v,  FuJBarton^  14  C.  B.,  n.  8.  [Eng.],  53; 
Toledo^  etc,  Ry.  Cb.,  v.  Harmon^  47  111.,  298;  NashviBe,  ete.^ 
Ry.  Cb.  V.  8tame8f  9  Heisk.  [Tenn.],  52,  and  is  approved  bj 
Judge  Thompeon  in  his  valuable  work  on  Negligence,  vol. 
1,  pp.  351,  352.  He  says :  "  Whilst  no  liability  attaches  for 
damages  arising  from  the  doing  of  these  acts  under  proper 
circumstances,  yet  it  will  be  different  if  they  are  done  with- 
t>ut  necessity,  n^Iigently,  oc  wantonly.  For  although,  as 
will  be  shown  in  a  subsequent  chapter,  the  rule  obtains  in 
England,  and  generally  in  this  country,  that  a  master  is 
<iot  answerable  in  damages  for  the  wanton  and  malicious 
acts  of  his  servant,  yet  enlightened  American  courts  have 
refused,  on  cogent  grounds  of  public  policy,  to  extend  this 
immunity  to  railway  corporations  whose  servants  are  en- 
trusted with  such  extensive  means  of  doing  mischief.  Ac- 
cordingly it  has  been  held  that  if  such  a  servant,  while  in 
oharge  of  the  company's  engines  and  machinery,  and  en- 
gaged  about  its  business,  willfully  perverts  such  agencies  to 
purposes  of  wanton  mischief  the  company  must  respond 
in  damages.  This  doctrine  has  been  applied  where  the 
person  in  charge  of  a  railway  locomotive  frightened  a 
traveler's  horse  by  blowing  ofi^  steam  and  sounding  the 
steam  whistle  with  a  loud  nois^  when  it  was  wholly  un- 
necessary." This,  we  think,  is  a  correct  statement  of  the 
law.  Upon  the  whole  case  the  questions  were  proper  to 
submit  to  a  jury  and  there  is  no  material  error  in  the  rec- 
ord and  the  judgment  is 

Affibicsdw 


Thb  other  judges  concur. 
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Caroline.  Themanson,  Administratrix,  v.  City  of 

Kearney. 

[Filed  DECESfSBB  20,  1892.] 

Municipal  Corporations:  Establishment  or  Obade:  Nbo- 
LiOBNOB:  Action  fob  Damages  fob  Flooding  Cellab:  In- 
8TBUCTI0N8.  Under  sectioD  31  of  chapter  9,  General  Statutes  of 
1873,  a  city  of  the  second  class  was  aathorised  to  establish  the 
grade  of  its  streets  by  ordinance.  In  an  action  for  damages  for 
flooding  the  plaintiff's  cellar  in  which  his  Roods  were  stored, 
caused  by  filling  np  the  street  adjacent  to  the  lot  without  the 
grade  being  established,  fte/d,  that  an  instrnction  which  in 
effect  told  the  Jury  that  the  grade  might  be  established  other* 
wise  than  by  ordinance  was  erroneous. 

Error  to  the  district  court  for  Buffalo  countjr.     Tried 
below  before  Hamer,  J. 

Oreene  &  HostdUr^  for  plaintiff  in  error. 

Calkins  &  PraJtty  contra. 

Maxwell,  Ch.  J. 

This  action  was  commenced  June  3|  1884,  in  the  district 
court  of  Buffalo  county,  by  the  plaintiff  against  the  de- 
fendant. The  allegations  of  the  petition  charge  that  in  the 
year  1883  the  defendant  herein  proceeded  to  grade  up  a 
certain  street,  to-wit,  Wyoming  avenue  in  said  city,  and 
did  throw  up  the  same  to  the  height  of  three  feet  above  the 
common  level;  that  at  a  point  on  said  avenue  where  said 
grading  was  done  and  where  said  avenue  crossed  Soutli 
Railroad  street,  the  surface  water  from  a  large  area  of 
ground  was  accustomed  to  flow  in  an  easterly  direction 
acroes  Wyoming  avenue  in  large  volumes  in  time  of  rain; 
that  said  defendant,  well  knowing  that  fact,  so  carelessly 
and  n^ligently  constructed  said  embankment  as  to  make 
no  culvert  or  other  outlet  for  said  water  to  pass  away  in 
69 
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its  natural  course;  that  at  said  point  on  said  avenue  as 
above  described,  plaintiff  had  on  the  first  day  of  April, 
1884,  a  store-room,  said  store-room  being  on  the  west  side 
of  Wyoming  avenue,  and  on  the  south  side  of  said  South 
Railroad  street;  that  at  said  time  the  basement  of  said 
store-room  contained  a  large  quantity  of  groceries  and  pro- 
visions of  the  value  of  $3,000;  that  on  said  first  day  of 
April,  1884,  a  heavy  rain  fell,  and  that  by  reason  of  such 
embankment  and  levee,  as  above  described,  and  by  reason 
of  the  negligence  and  unskillful  manner  in  which  it  had 
been  erected  by  said  defendant,  the  surface  water  was  held 
and  turned  back  from  its  natural  course  in  a  large  volume 
into  the  storeroom  and  basement  of  the  plaintiff,  all  with- 
out plaintiff's  fault,  and  that  said  goods  and  groceries  were 
damaged  and  destroyed.  To  this  petition  defendant  made 
answer,  admitting  that  it  graded  up  the  street  in  question ; 
denies  that  it  graded  it  up  three  feet  above  the  level ;  denies 
that  it  graded  said  street  above  the  grade  which  had  long^ 
prior  thereto  been  established;  alleges  that  the  windows 
and  the  basement  of  the  building  are  below  the  grade  there- 
tofore established  by  proper  authorities  of  said  city ;  alleges 
that  if  there  was  any  overflow  of  said  cellar,  it  was  caused 
by  the  n^ligence  of  the  plaintiff;  alleges  that  it  dug  a 
channel  for  the  escape  of  the  water  which  had  previous 
thereto  flowed  eastward  across  said  avenue. 

Plaintiff  replied  to  said  answer  denying  each  and  every 
allegation  of  new  matter.  The  case  was  afterwanis  tried 
to  a  jury  and  a  verdict  and  judgment  for  the  defendant. 

The  first  error  assigned  in  the  plaintiff's  brief  is  in  giv- 
ing the  third  instruction,  which  is  as  follows :  '^  If  the  city 
procured  the  street  to  be  built  up  and  constructed  with  the 
grade  which  it  declared  established,  then  such  grade  was  in 
fact  established,  and  after  such  grade  had  been  so  constructed 
for  a  reasonable  length  of  time  the  keeper  of  the  grooery 
store  was  charged  with  notice  of  its  existence,  and  if  his 
landlord  failed  to  raise  the  bnilding  to  grade,  or  to  protect 
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the  walls  below  grade  against  the  usual  action  of  surface 
water,  it  became  the  duty  of  Mr.  Themanson,  so  far  as  the 
city  is  concerned^  to  himself  embank  or  otherwise  protect 
the  walls  below  grade  if  he  would  leave  his  wares  and  mer- 
chandise in  the  cellar.'^ 

It  is  admitted  that  no  ordinance  was  ever  passed  estab- 
lishing a  grade  and  the  question  arises  did  any  lawful 
grade  exist  when  the  grading  was  done?  The  alleged  grade 
is  claimed  to  have  been  established  in  1874.  Kearney  was 
at  that  time  a  city  of  the  second  class,  having  a  population 
of  more  than  500  and  less  than  15,000  inhabitants.  The 
statute  provides  that  cities  of  the  kind  named  are  **  author- 
ized and  empowered  to  enact  ordinances  for  the  following 
purposes  in  addition  to  the  other  powers  granted  by  this 
act:  To  open  and  improve  streets,  avenues,  and  alleys, 
make  sidewalks,  and  build' bridges,  culverts,  and  sewers, 
within  the  city;  and  for  the  purposes  of  paying  for  the 
same,  shall  have  power  to  make  assessments  in  the  follow- 
ing manner.'^  Then  follows  the  mode  of  assessment.  This 
mode  of  establishing  grades  would  seem  to  be  exclusive. 
The  case  of  Hurford  v.  City  of  Omaha^  4  Neb.,  336,  is  not 
in  conflict  with  this  view.  In  that  case  it  was  held,  under 
the  special  charter  of  that  city,  that  the  proof  showed  that 
the  grade  of  St.  Mary's  avenue  was  established  in  1866 
and  not  in  1873.  In  the  case  at  bar,  however,  the  only 
authority  to  establish  a  grade  was  by  ordinance,  and  as  it 
was  not  so  established,  the  instruction  in  question  was  er- 
roneous. {FtiUon  V.  City  of  Lincoln,  9  Neb.,  358.)  The 
doctrine  of  estoppel  is  relied  upon  by  the  defendant,  but  as 
it  is  not  pleaded  it  cannot  be  considered.  The  other  ques- 
tions discussed  in  the  briefs  do  not  seem  to  be  relied  ui>on 
by  the  attorneys  and  will  not  be  considered.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Bevebsed  and  bemakded. 
The  other  judges  concur. 
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J.  C.  Eldbedge  et  al.  v.  Aultman,  Miller  &  Ca 

[FiLBD  Decembbb  20,  1892.] 

A.otion  on  Bomeatio  Judgment.    In  this  state  an  action  can  \m 
maintained  on  a  domestic  judgment 

Error  to  the  district  court  for  Lancaster  countj.     Tried 
below  before  Tibbets,  J. 

H.  H.  Blodgett,  for  plaintifib  in  error. 

Davis  &  Hibner,  contra. 

NORVAL,  J. 

The  petition  filed  in  the  court  below  contains  two  counts 
In  the  first  it  is  alleged,  in  substance  and  effect^  that  defend- 
ant in  error  recovered  a  judgment  against  plaintiffs  in  error 
before  B.  H.  Turner^  a  justice  of  the  peace  of  Fillmore 
county,  for  the  sum  of  $70.95  and  costs^  taxed  at  $3.20; 
that  a  transcript  of  said  judgment  has  been  duly  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Fillmore  county; 
that  the  defendant  in  error  has  paid  the  above  costs  in  full, 
and  there  is  due  and  unpaid  on  said  judgment  the  sum  of 
174.16  and  interest. 

For  a  second  cause  of  action  it  is  averred  that  the  de- 
fendant in  error  recovered  a  judgment  against  plaintiffs  in 
error  before  John  Barsby,  a  justice  of  the  peace  witliin 
and  for  Fillmore  county,  for  $30.35,  and  costs  of  suit, 
taxed  at  $2.90 ;  that  a  transcript  of  said  judgment  has  been 
duly  filed  in  the  district  court  of  said  county ;  that  defend- 
ant in  error  has  paid  all  of  said  costs ;  that  plaintiffs  in  er- 
ror have  never  paid  said  judgment,  or  any  part  thereof, 
except  $15.90,  and  that  there  is  due  upon  said  judgment 
$16.35  and  interest  thereon.  The  prayer  is  for  a  money 
judgment. 
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To  the  petition  the  plaintiffs  in  error,  defendants  below^ 
filed  a  general  demarrer,  whioh  was  overruled  by  the  court, 
and  they  electing  to  stand  upon  their  said  demurrer,  judg- 
ment was  rendered  against  them  and  in  favor  of  plaintiff 
below  in  accordanoe  with  the  prayer  of  the  petition. 

Counsel  in  the  brief  of  the  plaintiflB  in  error  assumes 
that  this  is  an  action  to  revive  dormant  judgments,  and 
argues  therefrom  that,  as  the  original  judgments  were  ob- 
tained in  Fillmore  county,  proceedings  to  revive  them  must 
be  brought  in  tliat  county  and  in  the  court  in  which  they 
were  rendered;  therefore  the  district  court  of  Lancaster 
county  had  no  jurisdiction  of  the  subject-matter.  No  such 
question  was  presented  to  the  court  below ;  besides  counsel 
is  in  error  in  supposing  that  this  is  an  action  of  revivor. 
This  is  in  no  sense  such  a  proceeding.  The  object  and  pur- 
pose of  the  suit  is  to  recover  a  new  judgment  for  the 
amount  due  and  unpaid  on  the  original  judgments  de- 
scribed in  the  petition.  Hence  it  is  unnecessary  to  decide 
whether  an  action  to  revive  a  judgment  can  be  brought  in 
a  county  other  than  that  in  which  the  judgment  was  ren- 
dered. 

The  sole  question  presented  for  decision  is:  Can  a  suit 
be  maintained  on  a  judgment  recovered  in  this  state?  At 
common  law  an  action  lies  on  a  domestic  judgment,  and 
there  is  no  statutory  provision  in  this  state  which  takes 
away  that  right  True,  a  domestic  judgment  may  be  en- 
forced by  execution,  but  such  remedy  is  not  exclusive.  It 
is  merely  cumulative.  A  judgment,  whether  foreign  or 
domestic,  is  a  debt  of  a  high  order,  and  a  recovery  may  be 
had  upon  it  as  upon  any  other  contract  While  there  is 
some  conflict  in  the  decisions,  the  proposition  stated  is  sus- 
tained by  the  great  weight  of  authority  in  this  country. 
(Black,  Judgments,  sec.  958 ;  McDonald  v.  BvMer^  3  Mich., 
558 ;  Headley  v.  Roby^  6  O.,  521 ;  Burnea  v,  Simpson,  9 
Kan.,  658;  Hummer  v,  Lamphear,  32  Id.,  439;  Ames  v. 
Hoy,  12  Cal.,  11 ;  Sluart  v.  Lander,  16  Id.,  372;  Davids 
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9(m  V.  Nebaker,  21  Ind.,  334;  Bechndlv.  Beekndl,  110  Id., 
42 ;  OreaJthovse  v.  Smith,  4  III.,  541 ;  Denison  v,  WUliamSj 
4  CoDD.,  402;  IveM  v.  Fineh,  28  Id.,  112;  Kingsland  A 
Cb.  V.  Forred,  18  Ala.,  6 19-;  EUioU  v.  HMrook,  33  Id., 
669;  Church  v.  Cole,  1  Hill  [N.  Y.],  645;  WiUon  f>.  Hal- 
field,  121  Ma9s.,  551;  Stewart  v.  Peterson^ s  EcecutorB,  63 
Pa.  St.,  230;  Haven  v.  Baldwin,  5  la.,  503;  Simpwn  v. 
Ooehran,  23  Id.,  81;  Thomean  v.  Lee  Gmnty,  22  Id., 
206.) 

It  follows  from  what  has  been  said  that  the  petition 
states  grounds  for  action,  and  that  the  ooart  did  not  err  in 
overruling  the  demurrer.     The  judgment  is 

Ajfibmed. 


The  other  judges  concur. 


Theodore  H.  Miller,  appellee,  y.  John  Laj^ham, 

appellant,  et  al. 

[Filed  Dbcbbibbb  20,  1692.] 

1.  Judioial  Sales:  Inadkquact  of  Peicb:  Cohtibmatiob. 
Eridenoe  ez«miD6d,  and  Md,  that  tho  valae  of  property  sold  bj 
Tirtae  of  a  decree  of  foredoAare  is  not  so  greatlj  in  exoeat  of 
the  Talae  foand  hy  the  appraiaeri  as  to  oall  for  the  setting  aside 
of  the  sale. 


%  :  :  :  Habmlbbs  Ebbob.    A  sale  will  not  be 

set  aside  for  irregalarities  or  errors  not  prejadieial  to  the  party 
complaining. 

8.  ;  :  :  Failubb  op  Pubchasbb  to  Pay  Off 

Pbiob  Lteks.  a  sale  will  not  be  aet  aside  on  the  motion  of  a 
mortgagor  on  the  ground  that  the  purchaser  has  not  paid  oiF 
daims  adjadged  to  be  prior  liens  upon  the  property  sold. 

4.  :  Notior:  Dbscbiptiok  of  Pbopbbtt.    A  notice  of  ssis 

nnder  a  mortgage  or  decree  will  generally  be  held  sufficient  if 
the  property  be  described  as  in  the  mortgage  or  decree. 
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Appeal  from  the  district   court   for  Saline  county. 
Heard  below  before  Morris,  J. 

Abbott  &  Abbott,  and  Webster,  Bose  Jt  Fiaherdick,  for 
appellant. 

jP.  /.  Fo88,  eontrd. 

Post,  J. 

This  is  an  appeal  from  an  order  of  confirmation  by  the 
district  court  of  Saline  county.  From  the  transcript  it 
appears  that  on  the  18th  day  of  December^  1889,  tlie  ap* 
pellee  Miller  recovered  judgment  against  the  appellant 
Lanham  for  $7,793.25  and  $72.95  costs,  and  a  decree  of 
foreclosure  against  the  following  described  property,  to- wit : 
All  of  section  36,  town  8,  range  3  east ;  a  part  of  the  north- 
•east  quarter  of  the  northeast  quarter  of  section  33,  town  8, 
range  4  east,  which  is  more  particularly  described  in  the 
decree  and  order  of  sale;  also  a  part  of  lot  1,  in  block  1, 
in  the  city  of  Crete.  On  the  14th  day  of  December,  1889, 
judgment  was  entered  against  appellant  in  favor  of  the 
Union  Trust  Company,  of  Philadelphia,  for  $7,545.90  and 
a  decree  of  foreclosure  against  section  36,  and  which  was 
adjudged  to  be  the  first  lien  thereon.  On  the  2d  day  of 
April,  1890,  the  Union  Trust  Company,  of  Omaha,  re- 
covered judgment  against  appellant  for  $600  and  a  decree 
of  foreclosure  against  said  section  36,  which  was  adjudged 
to  be  a  second  lien  thereon.  On  the  2d  day  of  April,  1890, 
the  First  National  Bank  of  Crete  recovered  a  judgment 
against  appellant  for  $4,348.70  and  a  decree  of  foreclosure 
against  the  pro{>erty  in  lot  1,  block  1,  city  of  Crete,  which 
was  adjudged  to  be  a  first  lien  thereon  and  upon  which 
there  had  been  paid  the  sum  of  $3,172.52  prior  to  the  is- 
suing of  the  order  of  sale.  On  the  4th  day  of  December, 
1890,  an  order  of  sale  was  issued,  by  virtue  of  which  the 
property  above  described  was  advertised  for  sale  and  sold 
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to  the  appellee.  On  the  return  of  the  order  of  sale  a 
motion  was  made  by  the  appellant  to  set  aside  the  sale,, 
which  was  sustained  as  to  the  fractional  part  of  the  north- 
east quarter  of  the  northeast  quarter  of  section  33,  and 
overruled  as  to  section  36,  and  part  of  lot  1,  block  1,  in 
the  city  of  Crete,  as  described  in  the  decree.  Exception 
was  taken  by  appellant  to  the  overruling  of  his  motion  and 
the  case  removed  to  this  court  by  appeal.  Said  motion  ia 
as  follows: 

"And  now  comes  the  said  defendant  John  Lanham,  and 
objects  to  the  confirmation  of  the  sale  herein  heretofore  had, 
and  moves  the  court  to  set  the  same  aside  for  the  following 
reasons: 

"  First — That  the  property  sold  herein  was  appraised 
far  below  its  actual  value,  and  so  far  below  its  value  as  ta 
show  fraud,  collusion,  partiality,  or  incompetency  on  the 
part  of  the  appraisers^  as  is  shown  by  the  affidavits  of  John 
Lanham,  Charles  E.  Chowins,  Thomas  Pats,  and  Jacob 
Wagerman  hereto  attached. 

"Second — That  the  property  was  sold  at  a  grossly  inad* 
equate  price,  in  this,  that  the  same  is,  and  at  the  time  of 
the  sale  herein  was,  well  worth  the  sum  of  927,800|  and  is 
shown  by  affidavits  hereto  attached. 

"Third — That  there  is  error  and  irr^ularity  in  said 
sale,  in  this,  that  the  decrte  of  foreclosure  in  said  case  em- 
braces with  the  amount  found  due  to  the  plaintiff  Miller^ 
being  $7,793.76,  the  amount  found  due  to  the  Union  Trust 
Company,  of  Philadelpliia,  being  $7,545.90, and  the  amount 
found  due  to  the  Union  Trust  Company,  of  Omaha,  $600, 
and  the  amount  found  due  to  the  First  National  Bank  of 
Crete,  Nebraska,  being  $4,348.70,  and  consolidates  all  these 
amounts  into  one  amount,  and  orders  that  there  be  but  one 
sale  for  all,  and  the  order  of  sale  herein  recites  all  of  said 
amounts  and  purports  to  sell  the  property  therein  described 
to  satisfy  all^  while  the  sheriff  has  reported  and  placed  on  file 
the  existence  of  prior  incumbrances  against  the  section  of 
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land  described  to  the  amount  of  $8,754.57,  $8,053.70  of 
which  is  a  part  of  the  amount  recited  in  said  order  of  sale* 
and  is  a  part  of  the  amount  for  which  said  sale  was  made,  and 
therefore  cannot  be  incumbrances  prior  to  the  amount  for 
which  the  sale  was  being  made ;  thus  it  is  made  to  appear,, 
by  inspection  of  the  files  and  proceedings  in  the  case,  that 
the  incumbrance  against  said  section  of  land  is  $8,053.70 
greater  than  actually  exists,  and  that  a  bona  fide  purchaser 
would  reduce  his  bid  by  that  much ;  all  of  which  will  more  • 
fully  appear  by  an  inspection  of  the  files  of  this  case. 

'^  Fourth — And  the  defendant  alleges  further  error  and 
irregularity  in  said  sale  in  relation  to  that  part  of  lot  1^ 
block  1,  of  the  city  of  Crete,  described  in  said  proceedings, 
in  this,  that  the  sheriff  reported  and  placed  on  file  prior  in- 
cumbrances against  said  part  of  lot  1,  block  1,  to  the 
amount  of  $1,312.50,  while,  as  a  matter  of  fact,  the  said 
amount  of  $1,312.50  is  that  portion  of  said  decree  deter-- 
mining  the  amount  due  to  the  said  bank,  and  for  which 
said  property  was  being  sold,  and  therefore  was  not  and 
could  not  be  prior  incumbrances,  thus  making  the  amount 
against  said  property  appear  by  said  proceedings  to  be 
greater  by  $1,312.50  than  it  really  was,  whereby  the  bid 
of  a  purchaser  would  be  reduced  by  that  amount. 

''Fifth — There  is  further  irregularity  in  the  proceedings 
of  said  sale,  in  this,  that  no  money  was  paid  by  the  pur- 
chaser,  Miller,  to  the  sheriff,  with  which  to  pay  the 
amounts  due  to  the  other  beneficiaries  in  said  decree ;  that 
in  fact  no  money  at  all  was  paid  or  offered  by  the  pur- 
chaser. Miller,  at  said  sale  to  any  one  for  any  purpose. 

''Sixth — That  the  advertisement  of  sale  published  herein 
was  defective  and  misleading,  in  this,  that  the  farm  prop- 
erty offered  for  sale  was  one  section  by  government  survey  ;^ 
that  the  advertisement  was  such  as  to  advise  people  that 
the  said  section  should  be  sold  in  bulk ;  that  if  said  sec- 
tion had  been  advertised  and  offered  for  sale  by  govern- 
ment subdivisions  of  a  section,  it  would  have  sold  to  a 
much  better  advantage  and  for  a  larger  amount. 
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^'Seventh — The  advertisement  herein  is  not  in  aooordance 
with  the  appraisement  hereiOi  in  this,  that  the  said  sectioa 
is  appraised  in  government  subdivisions,  to-wit,  quarter 
«ectionSy  while  in  the  advertisement  the  entire  section  is 
ofiered  in  bulk,  whereby  persons  desiring  to  buy  quarters 
t>r  lesser  subdivisions  were  misled  and  prevented  from  at- 
tending the  sale. 

'^Eighth — That  the  prooeedings  by  which  the  said  sale 
were  had  and  the  sale  itself  are  in  other  respects  informal, 
incomplete,  and  insufficient,  whereby  material  injury  has 
resulted  to  the  said  defendant  All  of  which  will  more 
fully  appear  by  inspection  of  the  files  in  this  case  and  affi- 
davits herewith  filed." 

The  allegation  in  the  motion  with  respect  to  the  value 
of  the  property  is  not  sustained  by  the  evidence  in  the  rec- 
ord. The  presumption  is  in  favor  of  the  finding  of  the 
appraisers,  who  are  sworn  to  impartially  appraise  the  in- 
terest of  the  defendant  or  mortgagor. 

The  appellee,  in  addition  to  his  own  evidence,  intro- 
duced the  affidavits  of  seven  apparently  credible  witnesses 
who  are  familiar  with  the  property  and  its  value,  and  who 
testify  that  the  finding  of  the  appraisers  is  above  rather 
than  below  its  value. 

The  order  of  the  district  court  complained  of  is  sus- 
tained by  the  clear  preponderance  of  the  evidence,  and 
there  is  no  error  in  the  overruling  of  the  motion. to  set 
aside  the  sale  on  that  ground.  Nor  w  there  any  founda- 
tion in  the  record  for  the  contention  that  the  appraisers 
deducted  from  the  value  of  the  diffierent  tracts,  or  either  of 
them,  any  part  of  the  decree  in  favor  of  api>ellee. 

By  reference  to  the  appraisement  of  section  36  we  find  that 
the  value  thereof  is  found  to  be  $16,320,  while  the  amount 
deducted  on  account  of  prior  liens  as  taxes,  $700.87,  and 
mortgages,  as  per  certificate  of  register  of  deeds,  $8,053.70. 
The  prior  liens,  as  certified  by  the  roister  of  deeds  and 
derk  of  the  district  court,  exceed  the  amount  deducted  by 
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more  than  (800,  but  the  omission  is  an  error  prejudicial  to 
the  appellee,  who  is  the  purchaser,  and  not  to  the  appellant. 
The  amount  deducted  from  the  value  of  the  fractional  lot  1 
in  block  1,  in  the  city  of  Crete,  is,  taxes,  $24.70,  and  liens, 
as  per  certificate  of  roister  of  deeds,  1 1,31 2. 50,  the  last 
named  amount  being  evidently  the  balance  due  on  the  de- 
cree in  favor  of  the  First  National  Bank  of  Crete.     It  is 
alleged  that  the  appellee  did  not  on  the  day  of  the  sale  pay 
to  the  sheriff  the  amounts  adjudged  to  be  prior  liens  upon 
the  premises.     This  is  a  failure,  if  true,  of  which  the  ap- 
pellant cannot   complain.     It  is   apparent   that  appellee 
bought  subject  to  the  decrees  in  question,  thereby  recogniz- 
ing them  as  prior  liens.     It  appears,  however,  from  his 
affidavit,  which  is  not  disputed,  that  he   offered   to   pay 
the  amount  to  the  sheriff  as  soon  as  it  could  be  ascertained, 
but  that  the  latter  declined  to  receive  it.     It  further  ap- 
pears that  he  is  ready  and  able  to  pay  the  amount  of  all 
prior  liens  whenever  he  is  adjudged  to  be  entitled  to  a  con- 
firmation of  the  sale.     It  is  next  objected  that  the  notice 
of  sale  is  defective  and  misleading,  for  the  reason  that  sec- 
tion 36  was  advertised  for  sale  as  an  entirety,  whereas  it 
should  have  be.'n  advertised  and  offered  for  sale  in  parcels 
or  fractions  of  a  section.     A  sufficient  answer  to  this  objec- 
tion is,  that  in  the  decree  of  appellee,  as  well  as  the  two 
decrees  adjudged  to  be  prior  to  his,  the  property  in  ques- 
tion is  described  as  section  36  without  reference  to  subdi- 
visions thereof.     A  notice  of  sale  under  a  mortgage  or  de- 
cree will  generally  be   held  sufficient  if  the  property  be 
described  as  in  such  mortgage  or  decree.  {Model  Lodging 
H,  Ass^n  V.  Boston^  114  Mass.,  133.)     It  appears  from  the 
record,  however,  that  the  property  in   question  was  ap- 
praised in  four  separate  tracts  or  quarter  sections.     It  fur- 
ther appears  that  each  quarter  section  was  offered  for  sale 
separately,  but  without  bidders,  after  which  the  entire  sec- 
tion was  offered  for  sale  and  sold  to  appellee  for  $6,000, 
being  more  than  two-thirds  of  the  appraised  value  of  ap- 
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pellaDt's  interest  therein.  We  have  carefallj  examined 
the  entire  record  and  are  unable  to  discover  any  error 
prejudicial  to  the  rights  of  the  appellant.  In  oar  judg- 
ment the  order  of  the  district  court  confirming  the  sale  is 
right  and  should  be 

Affirmed. 


The  other  judges, concur. 


Otto  Siemssen  v.  William  R.  Homait*  ' 

[FXUBD  Dbgembeb  20,  1892.] 

1.  Beal  Estate  Brokers:  Sale  of  Lands:  Whbn  Rioirr  to 
Commission  Accrues.  A  real  estate  broker  wbo  is  emplojed 
to  aeU  or  dispose  of  the  property  of  his  principal  is  entitled  to 
reooTer  his  com  mission  whenever  he  has  procured  a  cnstomsr 
who  is  willing  and  able  to  purchase  the  property  at  the  price 
and  upon  the  terms  named  by  his  principal. 

2.   :   :  :  INABILITY  OF  PUBCHASEB  TO  COMFLY 

WITH  Terms  of  Aorebmbnt.  Held^  That  the  eiidenoe  clearly 
shows  that  the  cnstomer  was  not  able  to  purchase  in  aeoordance 
with  the  terms  of  his  agreement  and  that  the  broker  is  not  en- 
titled to  reooTer. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Hopewell^  J, 

Oavanagh,  Attoell  &  Thomas^  for  plaintiff  in  error: 

Whenever  a  broker  or  real  estate  agent  seeks  to  recover 
his  commission  he  must  establish  that  he  has  procured  a 
purchaser  who  is  ready  and  willing  and  has  the  financial 
ability  to  complete  the  purchase*  (  VMon  v.  Baldwin,  88  Ind., 
104;  Lane  v.  Albright,  49  Id.,  276;  Reyman  v,  Modier,  71 
Id. ,  696 ;  Moses  v.  Bierling,  31  N.  Y.,  462 ;  Mooney  v.  Elder, 
66  Id.,  238 ;  Hart  v.  Hoffman,  44  How.  Pr.  [N.  Y.],  168; 
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Richards  v.  JachaoUy  31  Md.,  250;  Mechem,  Agency,  sea 
966;  hdin  v.  Orlffith,  62  la.,  668;  Coleman  v.  Mead,  13 
Bush  [Ky.],  358;  PraU  v.  Hotchkisa,  10  111.  App.,  603,) 

Kennedy  &  Learned,  contra: 

Where  a  real  estate  broker  has  procared  a  purchaser  for 
the  property  of  his  principal,  the  solvency  and  ability  of 
such  purchaser  to  perform  the  obligations  of  his  contract 
will  be  presumed  until  the  contrary  is  proven.  (Gh-osse  v. 
Cooley,  45  N.  W.  Rep.  [Minn.],  15;  Crevier  v.  Stephen,  40 
Minn.,  288 ;  Ooes  v.  Bro(m,  31  Id.,  484.) 

PceT,  J. 

This  is  a  petition  in  error  from  the  district  court  of 
Douglas  county.  The  material  part  of  the  petition  in  that 
court  is  as  follows : 

'^  The  plaintiff  complains  of  the  defendant  for  that  on 
or  about  the  20th  day  of  February,  1889,  said  defendant 
placed  in  the  hands  of  the  plaintiff  as  agent  to  sell,  trade, 
or  dispose  of  lot  11  in  block  33,  Kountz  Place,  an  addi- 
tion to  the  city  of  Omaha,  on  the  sale,  trade,  or  disposal 
of  which  the  defendant  agreed  to  pay  the  plaintiff  the  sum 
of  $200.  On  or  about  the  27th  day  of  February,  1889, 
the  plaintiff  sold,  traded,  and  disposed  of  said  lot  for  the 
•benefit  of  said  defendant,  and  has  duly  performed  all  the 
conditions  of  said  contract  on  his  part  to  be  performed.'' 

The  answer  is  a  general  denial.  From  the  bill  of  ex- 
ceptions it  appears  that  the  defendant  in  error  procured 
from  one  F.  P.  Boll  an  offer  to  exchange  certain  real  estate 
owned  by  the  latter  in  the  city  of  Omaha  for  the  property 
of  the  plaintiff  in  error,  which  resulted  in  the  execution  of 
the  following  agreement  in  writing: 

"Omaha,  Neb.,  February  26,  1889. 
"  This  memorandum  of  agreement  witnesseth,  that  Otto 
Siemssen  has  this  day  sold  to  Frank  P.  Roll  lot  11  in  block 
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33,  Koantz  Place,  subject  to  $3,500  first  mortgage  and  ac- 
cumulated interest  in  favor  of  Union  Trust  company,  said 
Boll  to  give  said  Siemssen  a  second  mortgage  of  $ly500» 
due  in  one,  two,  and  three  years  from  this  date,  on  said 
Kountz  Place  lot,  drawing  eight  per  cent  interest,  and  the 
east  fifty  feet  of  the  west  one  hundred  and  forty  feet  of  lot 
16,  Bartlett's  addition,  all  of  above  described  property 
situate  in  Omaha,  Douglas  county,  Nebraska;  said  lot  in 
Bartlett's  addition  is  to  be  conveyed  subject  to  a  mortgaged 
indebtedness  of  $2,800,  including  interest,  also  subject  to 
special  taxes,  each  party  to  furnish  abstract  of  title,  and 
each  party  to  pass  title  to  the  other  as  soon  as  the  neces- 
sary papers  can  be  made  out  and  executed." 

It  is  conceded  that  the  amount  of  mortgages  appearing 
of  record  as  liens  against  the  property  to  be  conveyed  by 
KoU  was  about  $3,100,  or  $300  in  excess  of  the  amount 
stipulated  in  the  agreement  set  out  above.  Defendant  in 
error,  having  been  notified  that  the  liens  against  said 
property  exceeded  the  amount  specified  in  the  agreement, 
requested  plaintiff  in  error  to  assume  that  amount  in  addi- 
tion to  tfie  liens  provided  for  and  allow  Boll  to  assume 
other .  incumbrances  as  a  consideration  therefor.  This 
proposition  was  rejected  by  plaintiff  in  error.  The  latter, 
on  the  4th  day  of  March,  notified  defendant  in  error  by 
letter  that  unless  the  necessary  conveyance:)  were  executed 
by  Boll  in  accordance  with  the  terms  of  the  contract 
within  twenty-four  hours  he  would  consider  the  trade  at 
an  end.  On  the  8  th  day  of  February  following  Boll 
wrote  plaintiff  in  error  as  follows: 

"Omaha,  Neb.,  February  8, 1889. 
^^Mr.  Otto  Siemssen — Deab  Sir  :  I  am  ready  to  make 
the  trade  with  you  consummated  by  Mr.  Homan  according 
to  the  terms  of  the  agreement  entered  into  between  us,  and 
shall  expect  you  to  comply  with  your  part  of  the  engage- 
ment. Bespectfully  yours, 

*'F.  P.  Boll." 


Vol.  35]       SEPTEMBER  TERM,  1892.  895 


Siemaieii  v.  Homan. 


There  isi  however^  no  competent  evidence  that  Roll  had 
reduced  the  amount  of  liens  against  his  property  to  the 
amount  above  named,  or  that  he  was  able  to  convey  in  ac-^ 
cordance  with  the  terms  of  his  contract.  The  only  evi- 
dence on  that  point  is  the  testimony  of  the  defendant  in 
error,  which  is  to  the  effect  that  he  had  been  informed  by 
Boll  that  he,  Roll,  had  made  arrangements  with  Mr.  Dall 
by  which  the  latter  was  to  release  of  record  a  mortgage 
held  by  him  against  the  premises  and  take  instead  thereof 
a  second  mortgage  on  the  property  to  be  conveyed  by 
plaintiff  in  error.  He  testifies  explicitly  that  his  only  in« 
formation  on  the  subject  is  derived  from  the  statement  of 
Boll.  When  asked  if  the  indebtedness  against  Roll's 
property  had  been  paid  off  at  the  time  a  deed  was  tendered 
on  the  8th  day  of  ^February  he  testifies:  '^I  do  not  know. 
It  may  have  been  paid,  but  I  do  not  know.  As  I  under* 
stood  at  the  time  that  after  that  Mr.  Siemssen  was  ready 
to  give  us  a  deed  and  that  we  were  ready  to  give  him  the 
deed  to  Mr.  Roll's  property  and  close  the  matter  up  in  ao-* 
cordance  with  what  we  had  previously  agreed."  It  is  clear 
that  Roll  was  not  able  to  convey  in  accordance  with  his 
agreement,  and  the  effect  of  his  default  was  to  discharge 
plaintiff  in  error  from  liability.  To  warrant  a  recovery 
for  services  in  an  action  by  a  broker  he  must  have  pro* 
cured  a  purchaser  who  was  ready  and  able  to  complete  the 
purchase.  (Mechem  on  Agency,  966,  and  authorities  cited  in 
note.)  It  is  argued,  however,  by  defendant  in  error  that  for 
the  purpose  of  his  compensation  the  exchange  of  property 
was  consummated  upon  the  execution  of  the  written  agree- 
ment set  out  above.  We  have  no  occasion  to  determine 
from  the  authorities  the  general  rule,  since  it  is  clear  to  us 
from  the  evidence  in  the  bill  of  exceptions  that  the  under- 
standing of  the  parties  was  that  his  compensation  depended 
upon  an  execution  of  the  contracts  between  the  plaintiff  in 
error  and  Roll.  For  instance,  on  the  8th  day  of  March  he 
addressed  to  plaintiff  in  error  the  following  note: 
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**  Ab  Mr.  Roll  is  willing  to  dose  up  the  trade  in  aooord- 
■ance  with  the  agreement,  and  you  have  refused  to  do  so,  I 
shall  insist  on  mj  commission^  as  I  fairly  earned  it.  Please 
«end  me  check  for  $200  and  oblige 

"  Yours  truly,  W.  R.  Homak." 

Had  Roll  been  able  to  convey  in  accordance  with  the 
terms  of  his  agreement,  defendant  in  error  would  have 
been  entitled  to  his  compensation  notwithstanding  the  re- 
fusal of  the  plaintiff  in  error,  but  having  fiiiled  to  procure 
a  customer  able  to  complete  the  purchase  of  the  property, 
he  cannot  recover,  and  the  judgment  of  the  district  court  is 

Reyebsed. 

The  other  judges  concur. 


Ferdinand  Rube  v.  Cedar  County  et  au 

[Filed  Dbcxmbkb  90, 1892.] 

Appeal  by  Taxpayer  from  Allowanoe  of  Claim  by  Oovnty 
Board;  Appeal  Bond:  Dissussal.  Wh«n  a  taxpayer  in 
good  faith  attempts  to  appeal  from  the  allowanoe  of  a  eUlm 
against  a  ooantj  by  the  ooanty  board,  and  giTcs  an  appeal  bond 
which  is  approTod  by  the  ooanty  derki  his  appeal  wiU  not  be 
dismissed  on  aoooant  of  informalities  or  omissions  in  the  under- 
taking, bnt  an  opportnnity  will  be  given  to  file  a  new  and  suf- 
ficient nndertaking  in  the  district  oonrt 

Error  to  the  district  oourt  for  Cedar  county.    Tried 
below  before  NoRRiSy  J. 

B.  B.  Boydj  and  /•  C  Oatq/brd,  for  plaintiff  in  «n>r« 

A.  if.  Oood'.ng,  and  Leese  &  Stewart,  oonlra^ 
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This  18  a  petition  in  error  from  the  distriot  court  of  Cedar 
county,  and  the  material  facts  as  tliey  appear  from  the 
record  are  as  follows :  The  plaintiiF  in  error  recovered  judg« 
ment  in  the  district  court  of  Ce  lar  county  for  costs  in  an 
action  of  trespass  against  one  William  Sullivan.  Subse- 
quently the  latter  filed  a  claim  against  the  county  for  the 
amount  of  the  costs  adjudged  against  him,  (363.69,  and  for 
attorneys'  fees  paid  in  said  action,  S334.  The  county  board 
allowed  the  sum  of  $588  on  said  bill,  from  which  order 
the  plaintiff  in  error,  an  alleged  taxpayer  of  said  county, 
appealed  to  the  district  court.  In  the  district  court  a  mo- 
tion was  made  by  Sullivan  to  dismiss  the  appeal  on  two 
grounds.  First,  because  the  appellant,  plaintiff  in  error, 
was  not  a  taxpayer  of  said  county  ;  and  second,  because  no 
sufficient  undertaking  had  been  given.  The  first  ground 
assigned  is  not  supported  by  any  evidence  whatever.  The 
notice  of  appeal,  which  is  in  due  form,  descril)es  the  appel- 
lant as  a  resident  elector  and  taxpayer  of  said  county. 
This  allegation  is  sufficient  to  give  the  district  court  juris- 
diction. There  is  no  provision  of  statute  for  making  up 
of  issues  in  the  district  court  in  cases  appealed  from  the 
county  boards.  It  is  customary  to  try  them  without  plead- 
ings, and  an  appeal  should  not  be  dismissed  upon  the  bare 
assertion  of  the  adverse  party  that  the  appellant  is  not  a 
taxpayer.     The  undertaking  is  as  follows: 

''Whereas  on  the  16th  day  of  April,  1890,  the  board  of 
county  commissioners  of  said  county  allowed  to  said  Wm. 
Sullivan  against  said  county  an  order  of  $588  on  the  gen- 
eral fund  before  said  board  of  commissioners  in  above  cause 
of  action  the  sum  of  $588  costs  and  attorneys'  fees,  and 
the  said  Ferdinand  Rube  intends  to  appeal  said  cause  to 
the  district  court  of  Cedar  county.  Now,  whereas  I,  Fer- 
dinand Rube,  do  promise  and  undertake  to  the  said  county 
of  Cedar  in  the  sum  of  one  hundred  dollars,  that  the  said 
80 
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Ferdinand  Rube  will  faithfully 


such  appeal  and 


pay  all  costs  that  may  he  adjudged  against  him,  and  shall 
prosecute  his  appeal  to  effect  and  without  unnecessary  delay, 
and  that  said  appellant  will,  if  judgment  be  adjmlged 
against  him  on  appeal^  will  satisfy  all  costs  adjudged 
against  him.  Albert  Erdenberger. 

"B.  B.  Boyd, 
"Surety  approved  by  me  this  26th  day  of  April,  1890. 
"[seal.]  Frans  Nelson, 

''CourUy  Clakr 

This  undertaking,  although  informal,  is  not  void.  The 
proceedings,  while  irregular,  were  sufficient  to  give  the 
district  court  jurisdiction.  The  plaintiff  in  error  ap|)ears 
to  have  acted  in  good  faith  and  should  have  been  given  an 
opportunity  to  file  a  new  and  sufficient  bond.  The  district 
court  erred  in  dismissing  the  appeal  and  the  judgment  is 


Reversed. 


The  other  judges  concur. 
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Daniel  D.  Johnson  et  al.  v.  Charles  A.  Bouton. 

[Filed  Dkcembbb  21,  1892.] 

1.  False  Imprisonment:  Powek  of  County  Judge  to  Pun- 
ish FOR  Contempt:  Disobbdienob  of  Injunction  Allowed 
BY  County  Judge  in  Action  Pending  in  District  Court. 
A  county  judge  has  no  power  to  oommit  for  ood tempt  one  gailty 
of  disobedience  of  an  injunction  allowed  by  him  in  an  aciion  in 
the  district  court.  In  such  case  the  contempt  is  against  the 
district  court  whose  order  is  defied  and  not  the  county  judge. 
Maxwell,  Ch.  J.,  dissenting. 


2.  :  Definition.  False  imprisonment  is  the  unlawful  restraint 

of  a  person  without  his  consent  either  with  or  without  prooesi 
of  law. 
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3.  '!  If  ALICE.  The  qnestion  of  malioe  in  an  action  ibr  false 
imprisonment  la  immaterial,  except  so  far  aa  it  affects  the  meaa- 
nre  of  damage. 

4.  :  Who  Liable.     All  persons  who  directly  procare,  aid,  or 

assist  in  the  nnlawfal  detention  are  liable  as  principals. 

6.  :  Pboof  of  Conspibacy  Unnbcbssabt.    It  is  not  neoes- 

sary  to  prove  a  conspiracy  to  nnlawftilly  imprison,  in  order  to 
entitle  the  injared  party  to  recover. 

Error  to  the  district  court  for  Scott's  Bluff  county. 
Tried  below  before  Church^  J. 

Lot  L.  Felthamf  and  J.  M.  Kingy  for  plaintiffs  in  error. 
•  Oreene  &  HosteUery  and  if.  J.  Huffman^  contra. 

Post,  J. 

This  was  an  action  for  false  imprisonment  in  the  dis- 
trict court  of  Scott's  Bluff  county,  in  which  defendant  in 
error,  plaintiff  below,  recovered  judgment.  The  material 
£icts  in  the  case  are  as  follows:  Johnson/ one  of  the  plaint- 
iffs in  error,  commenced  an  action  in  the  district  court  of 
said  county  against  defendant  in  error  Bouton,  seeking  to 
restrain  the  latter  perpetually  from  diverting  the  water 
from  Winter^s  creek,  a  water-course  of  said  county,  to  the 
damage  of  his  (Johnson's)  land.  In  the  absence  of  the  dis- 
trict judge  therefrom.  King,  another  of  the  plaintiffs  in 
error,  as  county  judge,  allowed  a  temporary  injunction  in 
said  case.  Subsequently,  and  while  said  action  was  .still 
pending,  Johnson,  with  Feltham,  his  attorney,  appeared 
before  King  and  charged  Bouton 'with  violating  the  said 
order  of  injunction  and  Ciiused  an  order  to  be  issued  for 
his  (Bouton's)  arrest.  Subsequently  Bouton,  who  had  in 
the  meantime  been  arrested  by  virtue  of  the  order  afore- 
said, was  given  a  hearing  by  King  and  adjudged  to  be  in 
contempt  of  court.  He  was  accordingly  sentenced  to  pay 
a  fine  of  $30,  and  costs,  and  ordered  to  give  bond  in  the 
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sum  of  $300y  oonditioaed  that  he  would  in  the  future  obey 
said  injuDction.  Failing  to  satisfy  said  judgment,  or  give 
the  required  bond,  he  was  by  the  order  of  King  committed 
to  the  custody  of  the  plaintiff  in  error.  Fanning,  as  sher- 
iff, by  whom  he  was  detained  eight  days.  During  said 
time  he  was  in  the  custody  of  a  deputy  sheriff  and  boarded 
at  the  village  hotel,  except  about  twelve  hours,  during 
which  time  he  was  confined  in  jail.  He  subsequently  com- 
menced an  action  for  damage  against  Johnson  and  Felt- 
ham,  his  attorney.  King,  the  county  judge,  and  sureties  on 
his  official  bond,  and  Fanning,  the  sheriff  and  sureties. 
On  trial  in  the  district  court  he  recovered  judgment  in  the 
sum  of  $100  against  all  the  defendants  therein  except  the 
sureties  of  King  and  Fanning,  which  is  the  judgment  w^ 
are  called  upon  to  review. 

The  first  and  most  important  question  presented  is  that 
of  the  jurisdiction  of  a  county  judge  to  punish  as  for  con- 
tempt the  disobedience  of  an  order  of  injunction  allowed 
by  him  in  an  action  in  the  district  court.  The  authority 
for  the  allowing  of  an  injunction  by  the  county  judge  in 
such  a  case  is  found  in  section  252  of  the  Code,  viz.: 
^'The  injunction  may  be  granted  at  the  time  of  commenc- 
ing the  action,  or  at  any  time  afterward,  before  judgment, 
by  the  supreme  court  or  any  judge  thereof,  the  district 
court  or  any  judge  thereof,  or,  in  the  absence  from  the  county 
of  said  judges,  by  the  probate  judge  thereof,  upon  it  appear- 
ing satisfactorily  to  the  court  or  judge,  by  the  affidavit  of 
the  plaintiff  or  his  agent,  that  the  plaintiff  is  entitled 
thereto." 

The  only  other  sections  of  said  chapter  which  have  any 
bearing  on  the  subject  under  consideration  are  sections  255, 
256,  257,  and  260,  as  follows: 

''Sec.  255.  No  injunction,  unless  provided  by  special 
statute,  shall  operate,  until  the  party  obtaining  the  same 
shall  give  an  undertaking,  executed  by  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  clerk  of  the  court 
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granting  such  injunction,  in  an  amount  to  be  fixed  by  the 
court  or  judge  allowing  the  same,  to  secure  the  party  en- 
joined the  damages  he  may  sustain,  if  It  be  finally  decided 
that  the  injunction  ought  not  to  have  been  granted. 

'^Sea  266.  The  order  of  injunction  shall  be  addressed  to 
the  party  enjoined,  shall  state  the  injunction,  and  shall  be 
issued  by  the  clerk.  Where  the  injunction  is  allowed  at 
the  commencement  of  .the  action,  the  derk  shall  indorse 
upon  the  summons,  ^  injunction  allowed,'  and  it  shall  not 
be  necessary  to  issue  the  order  of  injunction ;  nor  shall  it 
be  necessary  to  issue  the  same,  where  notice  of  the  applica- 
tion therefor  has  been  given  to  the  party  enjoined.  The 
service  of  the  summons  so  indorsed,  or  the  notice  of  the 
application  for  an  injunction;  shall  be  notice  of  its  allow- 
ance. 

^8ec.  267.  Where  the  injunction  is  allowed  during  the 
litigation,  and  without  notice  of  the  application  therefor, 
the  order  of  injunction  shall  be  issued,  and  the  sheriff 
forthwith  serve  the  same  upon  each  party  enjoined,  in  the 
manner  prescribed  for  serving  a  summons,  and  make  return 
thereof,  without  delay. 

**  Sec.  260.  An  injunction  granted  by  a  judge  may  be 
enforced  as  the  act  of  the  court  Disobedience  of  an  in- 
junction may  be  punished  as  a  contempt  by  the  court,  or 
by  any  judge  who  might  have  granted  it  in  vacation.  An 
attachment  may  be  issued  by  the  court  or  judge,  upon 
being  satisfied  by  afiidavit  of  the  breach  of  the  injunction, 
against  the  party  guilty  of  the  same;  and  he  may  be  re- 
quired, in  the  discretion  of  the  court  or  judge,  to  pay  a  fine 
not  exceeding  two  hundred  dollars,  for  the  use  of  the 
county,  to  make  immediate  restitution  to  the  party  injured, 
and  give  further  security  to  obey  the  injunction ;  or,  in 
default  thereof,  he  may  be  committed  to  close  custody,  until 
he  shall  fully  comply  with  such  requirement,  or  be  other- 
wise legally  discharged.'' 

The  general  rule  is  that  tlie  authority  to  punish  for  con- 
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tempt  belongs  exclusively  to  the  court  in  which  the  con- 
tempt is  committed.  (Hawes,  Jurisdiction,  sec.  221 ;  Wells, 
Jurisdiction,  p.  180.)  In  Rapalje  on  Contempts,  sec.  13, 
it  is  said :  "  It  is  a  well  settled  rule  that  the  court  alone  in 
which  the  contempt  is  committed,  or  whose  order  or 
authority  is  defied,  has  power  to  punish  or  entertain  pro- 
ceedings to  that  end/'  In  IRrk  v.  Milwaukee  D.  C.  Mfg. 
Q>.,  26  Fed.  Bep.,  601,  it  was  held  that  when  a  cause  is 
removed  from  the  state  court  to  the  circuit  court  of  the 
United  States  pending  proceedings  against  one  of  the 
parties  for  contempt  in  disobeying  an  order  of  the  former, 
the  circuit  court  has  no  jurisdiction  in  such  proceeding  on 
the  aground  that  the  contempt  was  against  the  state  court 
only.  (See  also  Paeamore  WiUiamson's  oaee^  26  Pa.  St,  9, 
and  Slate  v.  McKinnon,  8  Oregon,  487.)  Mr.  Bishop 
says  (2  Bish.,  Crim.  Law,  268):  ^'It  may  be  observed 
that  the  very  nature  of  a  contempt  compels  the  court  against 
which  it  was  committed,  to  proceed  against  it,  and  if  the 
court  has  jurisdiction  precludes  any  other  or  superior 
tribunal  from  taking  cognisance  of  it  whether  directly  on 
appeal  or  otherwise.'^  The  injunction  was  the  process  of 
the  district  court.  It  was  not  effective  for  any  purpose  until 
a  bond  was  given  and  approved  by  the  clerk  of  the  district 
court  (sec.  255),  nor  until  the  order  was  issued  under  the 
seal  of  the  clerk  or  the  summons  indorsed,  injunction 
allowed  (sec.  256).  When  issued  and  served  it  was  under 
the  exclusive  control  of  the  district  court  Whatever  act 
Bouton  may  have  done  in  violation  of  the  injunction  was  an 
offense  against  the  district  court  and  not  the  county  judge. 
If  such  act  amounted  to  a  contempt  it  was  a  contempt  of 
the  former  and  not  the  latter.  The  order  which  a  county 
judge  is  authorized  to  make  is  in  an  action  in  the  district 
court — an  order  formerly  within  the  exclusive  jurisdiction 
of  a  court  of  chancery.  When  that  order  is  made  his 
jurisdiction  ends,  unless  his  further  authority  clearly  ap- 
pears from  the  statutes.     Jurisdiction  of  a  county  judge 
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to  oommit  for  the  violation  of  the  orders  of  a  court  of 
equity  is  an  anomaly  which  should  not  be  sustained  upon 
any  doubtful  or  uncertain  grounds.  It  has  been  held  by 
this  court  that  proceedings  in  contempt  are  in  their  nature 
oriminal  and  that  the  strict  rules  of  construction  applicable 
to  criminal  proceedings  are  to  govern  therein.  (Boyd  v. 
StaU,  19  Neb.y  128.)  With  this  rule  in  mind  let  us  ex- 
amine some  other  provisions  of  our  statutes  on  the  subject. 
The  general  provision  on  the  subject  of  contempts  is  found 
in  section  669  of  the  Civil  Code,  as  follows : 

"  Every  courtof  record  shall  have  power  to  punish  by  fine 
•and  imprisonment,  or  by  either,  as  for  criminal  contempt^ 
persons  guilty  of  any  of  the  following  acts:  JFtrs^  Disor- 
derly, contemptuous  or  insolent  behavior  towards  theoourt^ 
or  any  of  its  officers,  in  its  presence.  Second,  Any  breach  of 
the  peace,  noise  or  other  disturbance  tending  to  interrupt  ita 
proceedings,  l^hird.  Willful  disobedience  of,,  or  resistance 
willfully  offered  to,  any  lawful  process  or  order  of  said 
court.  Fourth*  Any  willful*  attempt  to  obstruct  the  pro« 
ceedings  or  hinder  the  due  administration  of  justice  in  any 
suit,  proceedings,  or  process  pending  before  the  courts. 
Fifth.  The  contumacious  and  unlawful  refusal  of  any  per« 
son  to  be  sworn  or  affirmed  as  a  witness,  and  when  sworn 
or  affirmed,  the  refusal  to  answer  any  legal  and  proper  in- 
terrogatory." 

By  the  next  section  it  is  provided  that  contempts  com« 
niitted  in  the  presence  of  the  court  may  be  punished  sum- 
marily, but  in  other  cases  the  party,  upon  being  brought 
before  the  court,  shall  have  a  reasonable  time  in  which 
to  make  his  defense.  It  will  be  observed  that  the  power 
to  punish  for  contempt  is  by  the  section  quoted  conferred, 
not  upon  its  judges,  but  upon  courts  of  record.  The 
county  court  is  a  court  of  record  in  a  restricted  sense 
only,  viz.,  while  acting  within  the  jurisdiction  which  it 
possesses  concurrently  with  the  district  court.  {ScheU  v. 
Husenalinej  15  Neb.,  11.) 
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By  the  ooDstitutioD,  section  16,  article  6,  it  is  provided 
that  the  county  oourt  shall  not  have  jurisdiction  in  actions 
in  which  the  title  to  real  estate  is  sought  to  be  recovered 
or  may  be  drawn  in  question.  There  is  no  doubt  of  the 
power  of  the  county  court  to  enforce  its  own  orders  made 
within  its  jurisdiction  by  proceedings  in  contempt.  Bat 
the  power  of  a  county  judge  to  punish  as  for  contempt  the 
viohtion  of  the  order  or  decree  of  a  court  of  chancery,  as 
ia  this  lostanoe,  where  the  title  to  real  estate  was  directly 
involved,  caooet  be  laid  to  be  within  the  spirit  of  the  con-- 
stitution.  To  hold  that  die  county  courts  or  the  judge 
thereof,  can  uiider  our  system  be  aothorized  to  enforce  the 
orders  or  decrees  of  a  court  of  equity  in  such  a  case  by  com- 
mitting the  offending  party  for  the  violatioa.  thereof,  ap- 
pears to  the  writer  to  be  a  direct  contravention  of  the  con- 
stitution, and  would  have  been  strikingly  incodgrsous,  to 
say  the  least,  bad  such  been  the  clearly  expressed  intention 
of  the  l^islature.  The  provisions  of  our  statute  for  ihe 
allowing  of  injunctions  and  punishments  for  the  broMh 
thereof  were  copied  from  sections  239  and  247  of  the  Oode 
of  Ohio  of  1853.  The  constitution  of  1861,  which  was 
then  in  force  in  that  state,  contained  no  such  limitation 
upon  the  powers  of  the  probate  (county)  court  as  does  ours. 
On  the  contrary,  it  was  expressly  provided  by  section  8, 
article  4,  after  defining  the  jurisdiction  of  the  probate 
oourt  as  generally  exercised  by  such  courts,  that  it  shall 
have  "  such  other  jurisdiction  in  any  county  or  counties  as 
may  be  provided  by  law'';  and  although  substantially  the 
same  provision  is  found  in  the  present  Code  of  Ohio  with 
respect  to  the  allowance  and  enforcement  of  injunctions  as 
in  ours,  there  is  in  the  reports  of  that  state  no  case  in 
which  the  probate  court  or  judge  has  committed  an  of- 
fender for  the  violation  of  an  injunctional  order  in  an  ac- 
tion pending  in  the  court  of  common  pleas.  So  far,  there- 
fore, as  the  practice  under  the  constitution  of  that  state 
sheds  any  light  upon  the  questiou  under  consideration,  it 
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tends  to  oonfirm  us  in  the  view  already  expressed.  For 
had  the  practice  been  for  the  probate  judges  to  commit 
for  violations  of  orders  such  as  in  this  case,  it  is  at  least 
probable  that  there  could  have  been  found  some  mention 
thereof  in  the  reports  of  that  state. 

That  constitutional  and  statutory  previBioiMi  upon  the 
same  subject  should  be  construed  together,  and  that  all  stat- 
utes should  be  construed  with  reference  to  the  common  law, 
are  elementary  rules  of  construction  which  have  been  repeat- 
edly recognised  by  this  court.  By  an  application  of  those 
rules  to  the  question  before  us  it  is  plain  that  the  literal 
woiding  of  section  260  must  yield  to  the  evident  meaning 
of  the  several  provisions  on  this  subject  when  construed 
in  the  light  of  the  common  law.  The.power,^tberefi»re,  to 
punish  for  the  violation  of  an  injunction  '^by  the  court  or 
any  ju<lge  who  may  have  granted  it  in  vacation''  is  limited 
to  the  court  or  judge  thertof  who  may  have  allowed  the 
order  in  question. 

Exceptions  were  taken  to  a  number  of  instructions 
which  need  not  be  noticed,  since  they  all  state  in  diflTerent 
language  the  one  proposition  already  considered,  viz.,  that 
the  county  court  had  jurisdiction  in  the  proceeding  against 
the  defendant  in  error  for  contempt. 

Among  the  instructions  refused  are  several  containing 
the  same  proposition  as  the  following:  '*In  an  action  of 
false  imprisonment  it  is  incumbent  upon  the  plaintiff  to 
prove  by  a  preponderance  of  evidence  that  the  original 
prosecution  was  without  probable  cause  and  was  malicious.'' 
These  instructions  were  properly  refused.  False  imprison- 
ment is  the  unlawful  detention  of  the  injured  party.  (Am. 
&,  Eng.  Encyc.  of  Law,  vol.  7,  662.)  The  question  of 
malice  is  immaterial  except  so  far  as  it  affects  the  measure 
of  damage.  {Comer  v.  Knowlea,  17  Kan.,  436.)  Casebeer 
V.  RicBf  18  Neb.,  203,  relied  upon  by  plaintiff  in  error, 
was  an  action  for  malicious  prosecution  and,  therefore,  not 
applicable. 
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Other  iDstructioDs  were  refuaed  Which  were  intended  by 
plaintiffa  in  error  as  a  definition  of  a  conspiracy.  There 
was  no  error  in  refusing  them.  Il  was  not  neooeasary  to 
prove  a  conspiracy.  {Painter  v.  Ives,  4  Neb.,  122;  Fene- 
Ion  V.  BvUSy  63  Wis.,  344.)  The  rale  is  that  any  one 
who  aids  or  assists  in  the  unlawful  imprisonment  of  an- 
other is  chargeable  as  a  priucipal.  (7  Am.  &  Eng.  Encyc. 
of  Law,  679,^  and  authorities  cited  in  note.) 

Lastly,  it  is  insisted  that  the  damages  are  excessive.  • 
The  evidence  discloses  the  fact  that  defendant  expended 
f  40  for  the  services  of  counsel  in  order  to  secure  his  dis« 
charge.  He  was  detained  in  custody  at  least  eight  days, 
and  was  during  said  time  imprisoned  in  the  jail  of  the  county 
twelve  or  thirteen  hours.  The  verdict,  $100,  does  not  ap- 
pear to  be  so  disproportionate  to  the  wrong  as  to  call  for 
action  by  this  court 

Affirmed. 
NoRVAL,  J.,  concurs. 

Maxwell,  Ch.  J.,  dissenting. 

I  am  unable  to  agree  to  the  majority  opinion  for  the  fol- 
lowing reasons:  The  proof  clearly  shows  that  the  action 
was  pending  in  the  district  court  and  that  the  district  judge 
was  absent  from  the  county,  and  that  the  order  of  the  county 
judge  granting  an  injunction  was  valid.  The  sole  question 
presented  is,  Has  die  county  judge  authority  to  punish  for 
the  willful  violation  of  an  injunction  granted  by  himself? 

Section  252  of  the  Code  provides:  **The  injunction  may 
be  granted  at  the  time  of  commencing  the  action,  or  at  any 
time  afterward,  before  judgment,  by  the  supreme  court  or 
any  judge  thereof,  the  district  court  or  any  judge  thereof, 
or,  in  the  absence  of  said  judges,  by  the  probate  judge 
thereof,  upon  it  appearing  satisfactorily  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff  or  his  agent,  that  the 
plaintiff  is  entitled  thereto.'^     This  is  a  copy  of  the  first 
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part  of  section  239  of  the  original  Ohio  Code,  with  the  ex- 
ception of  the  words  "district  court,"  which  in  the  Ohio 
Ck)de  are  "the  court  of  common  pleas."  (Seney's  Code,  p. 
239.) 

Section  253  of  the  Nebraska  Code  provides:  "If  the 
court  or  judge  deem  it  proper,  that  the  defendant,  or  any 
party  to  the  suit  should  be  heard  before  granting  the  in- 
junction, it  may  direct  a  reasonable  notice  to  be  given  to 
sucli  party  to  attend  for  such  purpose  at  a  specified  time 
and  place,  and  may  in  the  meantime  restrain  such  party." 
This  is  section  240  of  the  original  Ohio  Code. 

Section  260  of  the  Nebraska  Code  is  as  follows :  "An 
injunction  granted  by  a  judge  may  be  enforced  as  the  act  of 
the  court  Disobedience  of  an  injunction  may  be  punished 
as  a  contenipt  by  the  court,  or  by  any  judge  who  may  have 
granted  it  in  vaeation.  An  attachment  may  be  issued  by 
the  court  or  judge,  upon  being  satisfied  by  affidavit  of  the 
breach  of  the  injunction,  against  the  party  guilty  of  the 
same;  and  he  may  be  required,  in  the  discretion  of  the  court 
or  judge,  to  pay  a  fine  not  exceeding  $200,  for  the  use  of 
the  county,  to  make  immediate  restitution  to  the  party  in- 
jured, and  give  further  security  to  obey  the  injunction ;  or 
in  default  thereof,  he  may  b^  committed  to  close  custody 
until  he  shall  fully  comply  with  such  requirement,  or  be 
otherwise  l^aily  discharged."  This,  is  a  copy  of  section 
247  of  the  original  Ohio  Code. 

In  looking  through  the  reports  of  that  state  we  have 
been  unable  to  find  a  single  case  in  which  it  was  held  that 
a  judge  who  granted  an  injunction  could  not  punish  for  a 
violation  of  the  same.  There  is  but  little  doubt  violations 
of  injunctions  issued  by  county  judges  have  taken  place  in 
that  state  and  been  punished  by  such  judges,  but  if  so,  the 
plain  language  of  the  statute  was  held  to  be  a  sufficient 
warrant  for  such  arrest  and  punishment,  hence  the  cases 
were  not  taken  to  the  supreme  court.  Under  our  statute 
the  district  court  has  jurisdiction  to  punish  for  a  violation 
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of  an  injuncttou  in  a  case  pending  in  the  court.  If  the 
statute  stopped  here,  it  would  not  be  seriously  contended 
that  a  judge  could  punish  such  violation.  The  language  of 
the  statute,  however,  is  plain  and  nnequivocal :  '*  Disobe- 
dience of  an  injunction  may  be  punished  as  a  contempt  by 
the  court,  or  by  any  judge  who  may  have  granted  it  in  va- 
cation/' If  any  judge  who  may  have  granted  it  in  vaca- 
tion may  punish  for  a  violation  of  the  same,  certainly  a 
judge  who  was  duly  authorized  and  did  grant  it  in  vaca- 
tion has  authority  to  punish  for  a  violation  thereof.  The 
punishment  for  a  contempt  is  not  based  alone  upon  the  di»> 
respect  shown  the  judge  who  granted  the  writ,  but  princi- 
pally because  the  disobedience  of  the  order  interrupts  the 
dne-admtnistraliMi  of  jnstiee.  Thid-being^so,  it'isneesntry 
that  the  power  to  protect  the  order  of  injunction  while  it 
continues  in  force  should  remain  in  each  county  to  be  ex- 
ercised as  oocasion  may  require.  Suppose  an  individual  or 
some  of  the  great  corporations  should  desire  certain  prop- 
erty for  right  of  way  or  other  use,  in  the  county  where 
the  cause  originated,  or  any  other  county  in  which  no 
judge  of  the  district  court  resides,  and  the  property  owner 
should  obtain  an  injunction  from  the  county  judge  against 
the  appropriation  of  his  property.  In  such  case,  as  the 
county  judge  had  no  power  to  arrest  and  punish  for  a  vio- 
lation of  the  injunction,  the  owner  of  the  property  is  prac- 
tically without  a  remedy  to  prevent  a  violation  of  his 
rights.  Suppose  a  railway  was  about  to  be  built  on  a  pub- 
lic street  in  front  of  the  plaintiff's  residence,  or  through 
his  residence,  causing  a  removal  thereof,  without  complying 
with  the  law  giving  the  company  that  right,  and  an  order  of 
injunction  was  obtained  from  the  county  judge,  which  it 
disregarded  and  went  on  and  completed  the  work,  the 
property  owner  would  be  practically  without  remedy.  It 
is  true  he  could  recover  damages  after  an  expensive  and 
exhausting  litigation  with  a  powerful  opponent,  but  that  is 
not  an  adequate  remedy,  and  places  the  owner  of  the  prop- 
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erty  taken  to  quite  an  extent  at  the  mercy  of  his  antago- 
nist. There  are  many  other  wrongs  liable  to  occur  in  any 
county  where  the  means  of  preventing  the  same  are  taken 
away.  The  statute  provides  an  adequate  remedy  to  pre- 
vent the  wrong,  which  is  available  to  every  person,  be  he 
rich  or  poor.  In  a  late  case  the  court  held  that  the  county 
court  had  equity  jurisdiction  in  cases  arising  out  of  probate 
matters,  and  the  same  rule,  no  doubt,  applies  in  cases  of 
injunctions.  An  examination  of  the  constitution  of  Ohio 
and  that  of  Nebraska  will  show  no  substantial  difference 
as  to  the  power  conferred  in  this  respect  on  the  county 
judges. 

Giving  the  words  of  the  statute  their  plain  natural  mean- 
ing, a  county  judge  has  authority  to  punish  the  violation  of 
an  order  of  injunction,  lawfully  granted  by  him,  and  this, 
so  far  as  the  writer  is  advised,  has  been  the  construction 
placed  on  these  words  by  the  courts  and  bar  of  the  state  for 
a  third  of  a  century.  Cases  analogous  to  this  frequently 
arise  in  those  states  where  a  temporary  order  of  injunction 
is  granted  by  a  circuit  court  commissioner.  Thus  in  Nieur 
wankamp  r.  UUman,  47  Wis.,  168,  an  order  of  injunction 
had  been  granted  by  a  circuit  court  commissioner  against 
an  insolvent  debtor  to  restrain  him  from  disposing  of  his 
property.  The  order  being  violated,  the  court  held  that 
the  commissioner  could  punish  for  a  violation  of  the  order, 
but  that  the  court  possessed  the  power  also.  The  matter 
is  discussed  in  Haigkt  v.  Lueia,  36  Wis.,  356,  in  which  it 
was  held  that  in  certain  cases  where  the  statute  authorized 
it,  a  circuit  court  commissioner  could  punish  for  contempt. 
The  Wisconsin  statute  is  as  follows:  "Every  court  com- 
missioner may  issue  subpoenas  for  witnesses,  and  attach- 
ments and  other  process  to  compel  their  attendance,  admin- 
ister oaths,  take  depositions  and  testimony  in  civil  actions, 
when  authorized  by  law,  or  by  rule  or  order  of  any  court 
having  jurisdiction  of  such  actions,  and  return  and  report 
such  depositions  and  testimony;  take  and  certify  the  ac- 
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knowledgments  of  deeds  and  other  instrumeQts  in  writing, 
state  aocounts  between  parties  referred  to  him  bj  order  of 
oourty  determine  upon  the  amount  and  sufficiency  of  bail, 
allow  writs  of  habeas  corpus  and  ne  exeai,  and  grant  in- 
junctional  orders;  and  may  exercise  within  hia  county  the 
powers  of  a  circuit  judge  at  chambers,  in  any  civil  action 
pending  in  such  county,  except  as  otherwise  provided  by 
law;  and  may  do  such  other  things  as  he  may  be  author- 
ized by  law  to  do,  and  perform  such  other  duties  as  may 
be  required  of  him  by  the  circuit  court,  or  as  are  necessary 
and  proper  for  tlie  full  exercise  of  the  powers  hereby 
granted;  subject  to  review  in  all  cases  by  the  circuit  court, 
as  provided  by  law  and  the  rules  and  practice  of  the  court'' 
Also,  after  providing  for  the  examination  of  a  debtor  un- 
der oath  before  a  circuit  court  commissioner,  and  where 
there  is  danger  that  the  debtor  will  leave  the  state,  author- 
ising the  debtor's  arrest  and  imprisonment,  it  is  further 
provided  in  case  '^he  has  property  which  he  has  unjustly 
refused  to  apply  to  such  judgment,  he  may  be  ordered  to 
enter  into  an  undertaking,  with  one  or  more  sureties,  that 
he  will  from  time  to  time  attend  before  the  judge  or  court 
commissioner  as  he  shall  direct,  and  that  he  will  not,  dur- 
ing the  pendency  of  the  proceedings,  disposeof  any  portion 
of  his  property  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking,  he  may  be  committed  to 
prison  by  warrant  of  the  judge,  or  court  commissioner  as 
for  a  contempt." 

In  this  case  it  is  distinctly  held  that  a  circuit  commis- 
sioner, although  his  powers  are  much  less  than  those  of  a 
county  judge,  may  punish  for  the  violation  of  an  injunc- 
tional  order  issued  by  him,  although  the  circuit  <x>urts  also 
possessed  that  power.  It  is  very  clear  to  my  mind  that 
the  county  judge  had  jurisdiction  and  that  the  judgment 
should  be  reversed. 
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Abstracts  of  Votes.    See  Elections,  2. 

Acceptance.    See  Nsootiablb  Instruments,  6.    Obdeb. 

Account  Books.    See  Witnesses,  3. 

Accounting.    See  Costs,  3l 

Acknowledgment. 

A  certificate  of  acknowledgmenfc  of  ft  deei  or  mortgago,  in 
proper  form,  can  be  impeached  only  by  clear,  coDvio'^iog, 
and  satiaiactory  proof  that  the  certificate  is  falae  and 
.    frandalent.     Phillips  v.  Bishop 48% 

Acttons.  See  Joinder  of  Actions.  Lost  Instruments, 
Negotiable  Inrtrumbnts,  4,  6.  Pleading,  2,  6, 
12.    Quieting  Tttlb. 

Administration.    See  Judgments,  7. 

Admission  of  Evidence.    See  Evidence. 

Adverse  Possession. 

1.  A  railroad  company's  pooaoaaion  Ib  not  adverse  when  both 
prior  and  subsequent  to  its  entering  it  attempted  to  con- 
demn the  land.     N.  R,  Oo,v.  Culver 150,  161 

%  A  party  acquired  title  to  public  lands  under  the  United 
Statea  home-^tead  law  to  a  portion  of  which  another  per- 
son claims  title  by  adverse  poaseaaion.  Held^  That  the  atat- 
nte  of  limitationa  did  not  begin  to  run  againat  the  party 
entering  the  land  in  fieivor  of  the  one  holding  adreraely, 
until  the  right  to  the  patent  was  completed  by  the  per- 
formance of  every  act  required  of  the  entryman  by  the 
homestead  law.     Mills  v.  Trover 299 

Affidavits.    See  Attachment,  2.    Continuance. 

AfBdavits  used  at  the  hearing  of  a  motion  in  the  district  court 
must  be  brought  into  the  record  by  a  bill  of  exceptiona  to 
be  available  in  the  aupreme  court    Wohlenberg  v.  M^chert,  603 

Agency. 

1.  Where  aeveral  carriera  unite  to  complete  a  line  of  trans- 
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portation,  each  is  the  agent  of  the  other.    M,  P.  B.  Co, «. 
Twin,,, 267 

2.  A  telephone  operator  who  receiTes  and  repeats  the  mes- 
sages for  persons  commnnicating  by  telephone  is  the  agent 
of  each,    (hkamp  v.  Qadtden,,. 11-13 

Agents.   See  Estoppel,  2.    Insubakob,  S,  15.    Real  Estate 
Brokers. 

Agent's  Clerk.    See  Insurance,  16. 

Agricultural  Sooieties.    See  Constitutional  Law. 

1.  Are  not  corporations  within  the  ordinary  meaning  of  the 
term,  bnt  rather  agencies  adopted  by  the  state  for  the 
purpose  of  promoting  the  interests  of  agricnitnre  and 
manufacturing.     State  v,  Bobinson ,, 40S 

i.  The  board  of  county  supervisors  should  include  in  the  es- 
timate of  expenses  for  the  current  year  the  amount  pay- 
able to  an  agricultural  society  by  provision  of  statute,  not- 
withstanding that  another  society  in  the  same  county  has 
complied  with  the  conditions  necessary  to  entitle  it  to  de- 
*  mand  payment  from  the  county,  where  it  does  not  appear 

that  the  latter  is  making  any  claim  upon  the  county  for 
funds.    Jd. 

Allegata  et  Probata. 

The  testimony  in  a  case  should  be  confined  to  the  issues 
formed  by  the  pleadings.     Darner  v,  Daggett,. 895 

Allowance  of  daim.    See  Appeal,  11. 

Alteration  of  Inatrumente. 

1.  The  fraudulent  alteration  of  a  promissory  note  secured  by 
a  mortgage  cancels  the  debt  which  it  eridenced  and  dis- 
charges the  mortgage.     WaUan  Plow  Cb.  v.  CamplM„ 174 

8.  Where  a  promissory  note  has  been  altered  by  the  payee  in 
a  material  matter  and  with  a  fraudulent  purpose,  no  le- 
coTery  can  be  had  upon  the  instrument,  or  upon  the  orig- 
inal consideration  for  which  it  was  giyen.     Id 173 

8.  An  unauthorised  alteration  of  anon-negotiable  promissoiy 
note  by  the  payee,  after  the  execution  thereof,  by  the 
insertion  of  the  word  "bearer"  after  the  name  of  the 
payee,  is  a  material  alteration  which  will  nullify  the  in- 
strument. Id, 

AltematlTe  Judgment.    See  Replevin,  3, 7. 

Amendment.    See  Pleading. 

Animals. 

1.  If  a  dog  is  found  running  at  large  without  the  collar  re- 
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qaired  by  statute,  no  action  can  be  maintained  for  killing 
the  dog.     Nehrv.  State 636 

2.  When  a  dog  leaves  the  owner's  premises  or  goes  npon  the 
pnblic  road,  no  one  having  control  of  him  being  near,  he 
is  running  at  large.     Id, 

3.  A  dog  that  persistently  assails  people  passing  along  a  pnb- 
lic road  in  a  threatening  manner  is  a  nuisance,  and  may 
be  killed  by  any  person  so  assailed.     Id, 

4.  A  person  taking  np  stock  for  trespassing  upon  cnltivated 
lands  mnst  comply  substantially  with  the  requirements 
of  the  herd  law,  particularly  the  giving  of  notice,  nnless 
the  same  are  waived,  or  he  will  acquire  no  lien  upon 
such  stock.     Hanscom  V,  Burmood 504 

5.  The  party  taking  up  stock  must  give  notice  to  the  owner 
thereof  within  a  reasonable  time.     Id, 

Answer.    See  Pleading. 

Appeal.    See  Eminent  Domain.    Replevin.    Review. 

1.  Will  not  be  dismissed,  because  no  bill  of  exceptions  has 
been  settled  and  allowed.     Hines  v.  Cochran 828 

2.  In  all  appellate  proceedings  the  records  of  the  trial  ooart, 
when  properly  verified,  import  absolute  verity.  Worley  v. 
Shong 311 

3.  Will  not  be  dismissed  from  supreme  court,  because  bill  of 
exceptions  attached  to  transcript  was  not  properly  signed. 
Carlson  V.  lieckman 392 

4.  In  an  appeal  from  a  justice  of  the  peace  the  appellate 
court  will  require  a  defective  record  to  be  perfected,  but 
will  not  require  the  justice  to  correct  a  journal  entry  on 
his  docket.     Worley  v,  Shong 311 

ft.  The  issues  in  a  district  court  upon  the  trial  of  an  appeal 
from  the  county  court  should  be  the  pame  as  presented  be- 
low, except  as  to  new  matter  arising  after  the  trial.  Dar» 
net  V,  Daggett,,,,^ 695 

6.  Upon  a  trial  in  the  district  court  of  an  appeal  from  a 
justice  of  the  peace,  a  motion  to  strike  a  counter-claim 
from  the  answer  becanse  it  had  not  been  pleaded  below, 
vras  properly  sustained.     Carrv,  Lutcher 318 

7.  In  an  action  appealed  from  a  justice  of  the  peace  to  the 
district  court  by  the  defendant,  the  plaintiff  may  reply  to 
any  new  matter  contained  in  the  answer  filed  in  the  ap- 
pellate court     C,  B.  <£*  Q.  B.  Co.  v.  Gmtin 86 

8.  Where  the  proof  on  a  qnestion  of  forgery  fails  to  reach 
that  degree  of  certainty  to  show  that  the  judgment  of  the 

61 
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oonrt  below  is  clearly  wrong,  it  will  not  be  reTersed. 

Capital  National  Bank  V.  WilliamB, 410 

9.  Sapreme  court  will  not  consider  tbe  merite  of  a  case  npon 
motion  to  dismiss  appeal,  bat  will  only  inqnire  whether 
appeal  lies,  and  whether  it  is  properly  taken  and  per- 
fected.   Hinesv,  Oochran 828 

10.  The  issues  in  the  district  court  upon  the  trial  of  an  appeal 
from  a  jnstice  of  the  peace  should  be  substantially  the 
same  as  were  presented  below,  unless  some  new  matter 

has  arisen  since  the  former  trial.     Lee  v.  Walker^ 689 

Clarke  v.  Walker 693 

11.  The  appeal  of  a  taxpayer  from  the  allowance  of  a  daim 
against  a  county  will  not  be  dismissed  on  account  of  in- 
formalities or  omissions  in  the  undertaking,  but  an  op- 
portunity will  be  giTon  to  file  a  proper  bond  in  the  dis- 
trict court     Bube  V.  Cedar  Couniy 896 

Id.  Where  a  cause  has  been  appealed  to  the  district  court 
and  an  amended  petition  filed  which  contains  the  same 
cause  of  action  set  forth  in  the  court  below,  but  the  facts 
are  set  out  in  detail,  a  motion  to  strike  the  new  matter 
from  the  petition,  heldf  to  be  properly  overruled.  JUner 
V.  Bobineon 133 

13.  An  action  to  foreclose  a  mechanic's  lien  and  have  certain 
policies  of  insurance  taken  in  the  name  of  the  land-owner 
assigned  to  plain ti£f,  being  instituted  as  one  in  equity,  is 
subject  to  equity  procedure  in  supreme  court  upon  appeal 
even  if  some  of  the  proceedings  were  in  the  nature  of  an 
action  at  law.     Star  Union  Lumber  Co.  v.  Finnep.. 215 

14.  The  time  within  which  an  appeal  may  be  taken  from  a 
decree  of  the  district  conrt  does  not  begin  to  run  until 
such  decree  has  been  entered  of  record,  so  that  it  is  within 
the  power  of  the  appellant  to  comply  with  the  statute  reg- 
ulating appeals,  by  filing  in  the  sapreme  oonrt  a  certified 
transcript  of  the  proceedings  of  the  district  court.     H&m 

V,  Miller,^  Neb.,  98,  overruled.     Bickd  v.  Duteker.. 761 

15.  A  defendant  who  has  appeared  in  an  action  before  a  jus- 
tice of  the  peace  may  appeal  from  the  judgment,  notwith- 
standing he  was  not  present  at  the  trial.  On  the  trial  of 
such  a  case,  in  an  ordinary  action,  it  will  be  assumed  that 
the  cause  of  action  is  denied,  and  it  will  devolve  on  the 
plaintiff  to  prove  the  same;  and  in  case  the  defendant  ap- 
peals, his  defense  will  be  restricted  to  a  like  denial.    Carr 

V,  Luecher., 318 

Appearance. 

A  defendant  will  not  be  bound  by  an  attorney's  appearance 
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where  he  denies  and  diBproTet  the  attorney's  anthority. 
Zir9ehbaum  v.  8eoU^ 109 

Application  of  Payment.    See  Paticxbtt. 

Appointment  of  Beceivers.     See  Bxceiysbs. 

Argument  of  Counsel. 

Where  an  attorney  need  improper  language  in  his  argnment 
to  the  jnry  and  the  oonrt  directed  them  to  pay  no  atten- 
tion to  it,  it  was  held  notsnfBcient  cause  to  reverse  a  judg- 
ment entered  upon  the  Terdict.     Mehagan  v.  McManu$,..^  633 

Assault. 

1.  Words  of  proTocation  alone  are  not  snfScient  to  justify 
an  assault,  although  they  may  constitute  a  ground  of 
mitigation  of  damages.     Haman  v,  Ofnaha  Hone  By.  Co...    74 

2.  The  rule  as  to  the  measure  of  damages,  stated  in  the 
tenth  paragraph  of  the  instructions  in  MeClure  v.  Shelton, 
29  Neh.,  374,  375,  approTed.     Jd. 

Assessments.     See  Corporations,  1.     Insubancb,  8, 13. 
Railroad  Companies.   TaxLikns,  3.  Taxation,  L 

Assignment.    See  Insurance,  4. 

A  contract  of  guaranty  is  assignahle,  and  the  assignee  may 
maintain  an  action  thereon  in  his  own  name.  Wdr  v. 
Anthony 396 

Assignment  for  Benefit  of  Creditors.    Bee  Yoluntabt 
Assignment. 

Assignments  of  Error.    See  Review,  81. 

Assumpsit.    See  Pleading,  2. 

Attachment.    See  Replevin,  6.    Review,  26. 

1.  In  case  stated  in  opinion,  held^  that  the  action  on  which 
the  attachment  issued  arose  upon  contract  KirBchbaum 
9.8coU 199 

3.  No  written  application  for  an  order  allowins  an  attach- 
ment, other  than  the  filing  of  the  proper  affidavit  is  nec- 
essary.     WincheU  V.  McKineie 813 

3.  Where  a  part  of  attached  goods  were  attached  without 
cause  bein^  shown  the  attachment  cannot  he  sustained. 
Dohtn  V  Armstrong 342 

4.  Under  the  Code  an  action  for  damages  for  breach  of  a 
covenant  of  warranty  is  for  a  debt  arising  under  a  con- 
tract, which  may  be  recovered  by  attachment.  Cheneg  •. 
Blravhe... 621 

6.  A  county  judge  has  Jurisdiction  under  sec  238  of  the  Code, 


916  INDEX, 

upon  the  proper  affidaTit  being  made  and  filed,  to  grant 
an  attachment  on  a  claim  not  due.    Winehell  v.  MeKinzie,,.  813 

6.  Where  proceedings  in  attachment  are  irr^nlar  and  ern^ 
neons,  bnt  not  void,  snch  errors  and  irr^nlarities  cannot 
be  taken  advantage  of  bj  third  parties  in  a  col  lateral  pro- 
ceeding.    Id. 814 

7.  An  order  discharging  an  attachment  will  not  be  disturbed 
by  the  supreme  court  in  a  case  where  the  testimonj  is 
conflicting,  unless  it  is  clearly  against  the  weight  of  en- 
denoe.    Smith  v.  Boyer 46 

8.  The  issuing  of  a  writ  of  attachment  by  a  county  Judge 
in  an  action  commenced  before  him  is,  in  itaelf,  the  grant- 
ing of  the  order  for  attachment,  and  it  is  unnecessary  for 
him  to  enter  snch  order  upon  his  docket.  Winehdl  9. 
McKinzie ^ 814 

9.  In  reviewing  an  order  discharging  an  attachment,  the  evi- 
dence being  conflicting,  the  same  presumption  prevails 
in  favor  of  the  correctness  of  the  ruling  complained  of, 
as  in  cases  of  finding  and  Judgment  upon  a  formal  trial. 
Smith  V.  Boyer.., 46 

10.  When  a  sheriff  under  a  writ  of  attachment  levies  upon 
property  found  in  poesession  of  a  stranger  to  the  suit,  in 
an  action  of  replevin  therefor  by  such  stranger,  the  officer, 
to  justify  the  taking,  is  required  to  show  that  the  attach- 
ment writ  was  regularly  issued.     Winehell  v.  McKinzie, ...  814 

11.  An  action  upon  an  undertaking  for  an  attachment  is  one 
arising  upon  contract,  and  may  be  maintained  by  attach- 
ment against  the  property  of  a  non-resident  The  ftct 
that  the  damages  are  unliquidated  does  not  change  the 
character  of  the  action.     Wither$v,  Brittain., 436 

13.  An  order  of  a  county  Judge  allowing  an  attachment  to 
issue  out  of  the  district  court  was  not  void  because  he 
failed  to  attach  his  seal  thereto.  The  omission  was  an  it^ 
regularity  which  could  not  be  attacked  by  third  parties 
in  a  collateral  proceeding.     Winehell  v.  McKinzie 814 

13.  When  a  defendant  moves  to  dissolve  an  attachment  on 
the  ground  that  the  affidavit  for  the  attachment  is  untrue, 
and  flies  in  support  thereof  his  affidavit  denying  the  fact 
stated  in  the  original  affidavit  for  attachment,  the  burden 
of  proof  is  upon  the  plaintiff  to  sustain  the  attachment 

by  a  preponderance  of  the  evidence.     Dolanv.  Armttrong,  339 

14.  Where  the  president  of  a  mercantile  firm  had,  with  the 
consent  of  a  firm,  taken  possession  and  control  of  goods 
purchased  by  and  consigned  to  snch  firm,  and  had  ezer- 
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eised  repeated  acts  of  ownership  over  them,  and  had  then 
mortgaged  them  to  secure  a  debt  of  the  firm,  giving  pos- 
session to  the  mortgagee  under  such  mortgage,  the  infer- 
ence from  such  facts  is  that  the  firm  intended  to  part  with 
the  title  and  possession  in  favor  of  such  president,  and  the 
mortgage  so  executed  will  be  held  valid  against  a  subse- 
quent attaching  creditor  of  the  firm.     Hughei  v.  Codiim...  526 

Attorney.    See  Argument  of  Counsel. 

Attorney  and  Client.    See  Judgments,  10. 

Where  an  attorney  waives  process  and  appears  for  a  defend- 
ant, his  authority  to  do  so  will  be  presumed;  but  the  de- 
fendant may  deny  and  disprove  such  authority,  in  which 
case  he  will  not  be  bound  by  the  attorney's  appearance. 
Kinchbaum  v.  Scott 199 

Auditor  of  State. 

Is  required  to  issue  certificates  to  secret  benevolent  orders 
authorizing  them  to  transact  business,  without  the  pay- 
ment of  fees,  under  section  32,  ch.  43,  Ck>mp.  Stats.  State 
V.  BenUm 463 

Australian  Ballot  Law.    See  Elbction& 

Authority  of  Attorney.    See  Judgments,  10. 

Award.    See  Insu b a nce,  6. 

An  award  will  be  held  void  for  uncertainty  when  no  amount 
is  named  thereiu  or  means  indicated  by  which  it  can  be 
ascertained.  £K.  Paul  Fire  A  Marine  Ineuranee  Co.  v.  OeU- 
hdf^ 362 

Bailment.    See  Executions. 

A  lease  of  land  and  personal  property  of  the  value  of  $23,331, 
providing  that  when  lessee  pays  lessor  the  full  value  of 
the  personal  property,  together  with  interest  and  the  rent 
due  on  the  land,  the  property  and  its  increase  shall  then 
be  conveyed  to  him  by  the  lessor,  and  until  such  payment 
the  property  and  increase  thereof  shall  belong  to  lessor, 
and  proceeds  of  any  sales  thereof  applied  on  such  indebt- 
edness, Ae/d,  not  a  cooditional  sale,  but  an  agreement  to 
sell  at  election  of  lessee,  and  that  the  relation  of  parties 
with  respect  to  property  is  that  of  bailor  and  bailee.  Me- 
Clelland  v.  Scroggin 636 

Ballots.    See  Elections. 

Banks  and  Banking.    See  Negotiable  Instbuments. 
The  fact  that  a  bank  is  insolvent  within  the  knowledge  of 
its  officers  and  receives  money  under  circumstances  which 
amount  to  a  fraud  upon  the  depositor,  is  not  of  itself  suf- 
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fident  lo  entitlt  him  to  preference  from  the  ftaods  of  the 
bank  in  the  hands  of  an  aeBisnee.  He  may  follow  hia 
money  while  he  can  trace  it  or  the  proceeds  thereof,  bat 
not  after  it  has  been  mingled  with  other  assigned  fnnds. 
WUdom  V.  Oolmrn^ — ...  530 

Base-ball. 

Playing  base-ball  on  Sunday  is  sporting  within  the  meaning 
of  sec.  241  of  the  Criminal  Code.     SUUev.  O^Baurk, „.,...,  614 

BeneYolent  SooietieB. 

▲  secret  beueTolent  order  which  issues  certificates  of  in- 
demnity solely  to  its  members  upon  complying  with  all 
requirements  of  ch.  18,  Laws  of  1887,  is  entitled  to  a  cer- 
tiflcale  from  the  auditor  authoriEing  it  to  transact  busi- 
ness in  this  state  without  paying  the  fees  specified  in  sea 
32,  ch.  43,  Comp.  Stats.    8taU  v,  Benlon.^ 463 

BillofExoeptlonfl.  See  Affidavits.  Appeal,  3.  Beview, 
29,  33. 
1.  Objectioqs  should  be  made  by  motion  to  quash.    Carlmm  «. 
Beekman 393 

8.  It  is  too  late  to  file  motion  to  quash  after  briefs  upon  merits 
have  been  served  and  filed.  Crane  BrcM.  v.  Keek 683 

3.  The  supreme  court  will  not  require  exhibits  to  be  supplied 
which  have  never  been  made  a  part  of  the  bill  of  excep- 
tions.    Bickel  V.  Vuicher 761 

4.  Service  upon  one  of  several  principal  defendants,  where 
it  is  sought  to  enforce  a  claim  against  all,  and  there  is  no 
particular  controversy  between  them,  is  sufficient  if  made 

in  time.     Crane  Bra9»  r.  Keck,^ 683 

6.  It  is  the  duty  of  a  referee  to  settle  and  sign  the  bill  of  ex- 
ceptions in  a  case  tried  before  him.  The  district  judga 
and  clerk  are  without  authority  to  do  so  in  such  a  case. 
Carlton  v  Beekman, ••  393 

6.  Where  exhibits  are  stricken  out  by  the  trial  court  upon 
objection  of  appellant  that  the  same  are  not  true  copies  of 
the  original,  and  the  bill  of  exceptions  is  allowed  without 
them,  the  supreme  court  will  not  entertain  a  motion  by 
the  appellant  to  require  the  appellee  to  supply  such  ex- 
hibits.    Bickel  V.  Batcher,, 761 

7.  The  district  judge,  by  overruling  a  motion  to  correct 
the  record  to  make  it  show  that  the  time  to  prepare  a  bill 
of  exceptions  had  been  extended  forty  days,  in  effect 
held  that  no  such  order  had  been  made,  and  the  signing 
of  a  bill  by  him  within  the  time  named  was  without 
authority.     Qray  v.  Elbling 278, 


INDEX.  919 

8.  The  time  within  which  a  party  mast  prepare  and  serve  a 
hill  of  exceptions  hegins  to  mn  from  the  Anal  adjonrn- 
ment  of  the  term  of  conrt  at  which  the  caase  was  de- 
cided, and  not  from  the  date  of  the  formal  entry  of  the 
judgment  hy  the  clerk  upon  the  journal.  BichH  v, 
DutcKer,  36  Neb.,  761,  distinguished.     Slate  v,  Hopexcell 829 

9.  When  a  cause  is  tried  to  the  court  without  the  interven- 
tion of  a  jury,  at  one  term  of  the  district  court,  and  taken 
under  advisement,  and  final  decree  rendered  at  a  subse- 
quent term  of  said  court,  the  time  for  settling  a  bill  of 
exceptions  begins  to  run  from  the  close  of  the  term  at 
which  the  decision  was  rendered.    Id 823 

BiU  of  Lading. 

Is  admissible  in  evidence  in  an  action  of  replevin  against  a 
railroad  company  when  its  genuineness  is  not  denied  and 
possession  of  the  goods  is  admitted.  C,  B,  &  Q.  R.  Cb.  v. 
Qyuixn 99 

Board  of  Trustees.    See  Schools,  1,  2. 

Bona  Fide  Holder.     See  Negotiable  Ikstbuments. 

Bona  Fide  Purchaser.     See   Equity,   1.     Fraudulent 
Conveyances.    Mobtoaoes,  7-9.    Negotiable  In- 
struments.   Yen  dob  and  Vendee,  1. 
1.  Is  one  who  buys  for  value  without  notice  of  the  equi- 
ties of  third  parties.     Bwoman  v.  Griffith 366 

9.  The  testimony  of  plaintiff  that  he  made  no  inquiry  about 
the  title  to  real  estate  before  he  bought  it,  is  insufficient 
to  show  that  he  is  a  bona  fide  purchaser.     Id, 

8.  Where  a  claim  to  real  estate  can  be  sustained  only  upon 
the  ground  that  the  person  asserting  it  is  a  subsequent 
purchaser  in  good  faith,  such  person  is  required  to  show 
affirmatively  that  he  purchased  without  notice  of  the 
equities  of  another,  and  relying  upon  the  apparent  owner- 
ship of  his  grantor.     Id, 369 

Bonds.    See  Appeal,  11.    Attachment,  U.    Liquobs,  1,2. 

Lost    Instbuments.      Pbincipal    and    Subety. 

Statutoby  Bonds. 
In  an  action  against  the  principal  and  sureties  on  a  builder's 
bond,  conditioned  that  the  contractor  should  turn  over  the 
building  to  the  owner  *'free  from  all  liens  for  labor  or  ma- 
terials," it  was  error  to  instruct  the  jury  to  allow  the 
plaintiff  the  amounts  paid  in  liquidation  of  claims  for  labor 
performed  and  materials  furnished  under  the  contract  for 
the  construction  of  the  building.     Bell  v.  Paul 246 

Books  of  Account.    See  Witnesses,  3. 
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Boundaries.    See  €k>uNnRs. 

Breaoh  of  Contraot.    See  Cohtbacts.    Yswdob  aitd 
Ykndbb,  3. 

Breaoh  of  Coyenant.    See  Covenant  of  Wabbanty. 

Breaoh  of  Warranty.    See  Wabbanty. 

Briefii.    See  Review,  25. 

Brokers.    See  Real  Estate  Bbokbb& 

Builder's  Bonds.     See  Bonds.    Pbincipal  and  Subbtt, 

1,4,6,7. 

Builder's  Contraots.    See  Damaobs,  3. 

Burden  of  Proof.    See  Attachve.«t,  13b    Elections,  4. 
Evidence  20.     Usuby. 

Oanoellation.    See  Insubancb,  8, 10. 

Capital  Stook.    See  Cobpobation& 

Carriers.  - 

1.  Id  an  action  of  repleTin  against  a  railroad  eoinpany  a  bill 
of  lading  made  with  anthoritj  to  bind  connecting  lines  is 
admissible  in  evidence  where  its  gennineneas  is  not  de- 
nied, and  posasession  of  the  goods  is  admitted  by  the  com- 
pany.    C,  B.  A  Q.  fi.  Cb.  9.  Oustta SS 

3.  Where  several  common  carriers  unite  to  form  a  line  fix 
the  transportation  of  goods  and  give  a  throngh  bill  of  lad- 
ing, each  becomes  the  agent  of  the  other,  and  damages  Ibr 
negligence  may  be  recovered  from  the  carrier  committing 
the  injary  or  from  the  one  that  nndertook  to  transport  the 
goods.     M.  F.  B.  Co.  V.  Twiu 267 

3.  The  party  guilty  of  the  wrong  is  ultimately  liable  for  the 
damages.     Id S70 

4.  When  a  party  ultimately  liable  knows  that  an  action  ia 
pending  against  the  carrier  who  undertook  to  transport 
the  goods,  it  is  his  duty  to  defend  the  action.    Jd... S71 

6.  The  measure  of  damages  is  the  amount  of  the  judgment, 
interest,  aud  costs.     Id 267,  273 

Certiilcation.    See  Elections,  1,  2. 

Cestui  Que  Trust,     Bee  Tbusts, 

Challenge.    See  Jury,  1. 

Chattel  Mortgages.    See  Attachment,  14.    Replevin,  4, 6. 

1.  A  mortgagee,  after  due  notice,  may  sell  a  sufficient  amount 

of  the  mortgaged  property  to  satisfy  the  mortgage  debt; 
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bat  if  be  sell  more  tban  snfBcient  to  satisfy  tbe  same  and 
costs,  he  will  be  liable  for  conyersion  of  such  excess. 
Omaha  Auction  4t  Storage  Ch,  v.  Rogers 61 

2.  A  chattel  mortgage  given  to  obtain  money  to  pay  a  pnr- 
chase  note  for  a  horse  owned  by  two  partners,  is  valid 
when  signed  by  one  partner  with  the  assent  of  the  other. 
Clajf  V.  Greenwood 736 

3.  Under  a  chattel  mortgage  which  provides  that  the  mort> 
gagee  may  take  immediate  possession  in  case  of  default, 
or  an  attempt  to  dispose  of,  or  remove  the  goods  from  th« 
connty,  or  in  case  he  feels  unsafe  or  insecure,  the  mort- 
gagor must  be  in  default  or  be  about  to  do  or  have  done 
some  act  which  tends  to  impair  the  security,  to  authorize 
the  mortgagee  to  take  possession  before  maturity  of  the 
notes  the  mortgage  was  given  to  secure.     BecUrr-  WUhelmy 

Co,  V.  Mssen 716 

GheokB.    See  Negotiable  Instruments,  1. 

Ciromnstantial  Evidenoe.    See  Cbihinal  Law,  2. 

Cities.    See  Estoppel,  1.    Metropolitan  Cities.    Munici- 
pal €k)RPORATIONS.      KeGLIOENCB,  1. 

OlaimB.    See  Attachment,  6.    Judgments,  7. 
Clerk.    See  Insurance,  16. 

Collateral  Attack.    See  Attachment,  6, 12.    Judgments, 

7,8. 

Commission.    See  Real  Estate  Brokers. 

Commissioner  of  Health.    See  Metropolitan  Cities,  5. 
The  mayor  has  power  to  remove,  in  metropolitan  cities, 
without  making  charges.    State  v,  Somera, 323 

Common  Carriers.    See  Carriers. 

Condemnation  Proceedings.    See  Eminent  Domain. 

Conditional  Sale.    See  Bailment. 

Confirmation.    See  Judicial  Sales,  1-4.    Mortgages,  6. 
Review,  30. 

Connecting  Carriers.    See  Carriers. 

Connecting  Iiines.    See  Carriers. 

Conspiracy.    See  False  Imprisonment,  3. 

Constitutional  Law. 

1.  The  constitution  does  not  prohibit  the  conferring  upon 
the  county  court  of  equity  jurisdiction  except  as  to  the 
subjects  enumerated  in  sec.  16,  art  6.     Wilson  v.  Cobum...  530 
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9.  The  piOTliion  of  sec  13,  art.  6,  of  the  ooostitatioD,  empow- 
eriDg  the  n^vemor  to  ramoTe  all  offioen  appointed  by  him, 
applies  odIj  to  offioen  mentioiied  in  the  oonstitutioiL 
8taU  V,  Smith 14 

3.  The  legielatoie  has  authority,  under  the  ooustitution,  to 
determine  what  purposes  are  matters  of  public  ooncero,  so 

as  to  render  taxation  therefor  admissible.  State  v.  Eobinson  409 

4.  The  provision  that  "  no  bill  shall  contain  more  than  one 
subject,  and  the  same  shall  be  clearly  expressed  in  its 
title, "  has  no  application  to  laws  in  force  at  the  time  of  the 
adoption  of  the  oonstitntion.     Id^ 401 

6.  The  provision  of  sec.  12,  ch.  2,  Oomp.  Stats.,  for  paying 
agricultural  societies  a  sum  equal  to  three  cents  for  each 
inhabitant  from  the  county  general  fund,  does  not  oooflict 
with  the  provisions  of  sec.  16,  art  3,  of  the  constitution,  /d.,  402 

6.  The  proviso  clause  of  sec  1,  art  4,  ch.  77,  Comp.  Stats., 
restricting  the  foreclosure  of  tax  liens  by  counties  to  cases 
where  the  amount  due  on  the  tax  certificate  exceeds  the 
sum  of  $200,  is  inimical  to  the  provisions  of  sec.  4,  art.  9,  of 
the  constitution,  and  is  void.    Lancaster  County  v.  Euah...  120 

€k>ii8tructlon  of  Deeds.    See  Deeds,  4, 9, 10. 

Constructive  Notice.    See  Deeds,  8, 9. 

Contempt.    See  Injunctions. 

Contest.    See  Elections,  3, 4. 

Continuanoe. 

A  motion  for  continuance  based  upon  an  affidavit  that  a  wit- 
ness was  absent  and  his  whereabouts  unknown ;  that  he 
possessed  important  papers  and  that  it  would  be  unsafe  to 
proceed  to  trial  without  him,  but  fitiled  to  state  what 
papers  he  possessed,  or  what  was  to  be  proven  by  him,  or 
any  reason  for  the  failure  to  take  his  deposition,  was  prop- 
erly overruled.     Oerman  Insurance  Co,  v,  Penrod 273 

Contracts.  See  Bailment.  Damages,  2.  Ejectment,  1L 
Guaranty.  Pleading,  5.  Pbincipal  and  Subett, 
6,  7.    Schools,  3.    Vendor  and  Vendee,  3. 

1.  An  action  upon  an  attachment  undertaking  is  one  arising 
upon  contract     Withers  v,  BriUain, 436 

2.  In  an  action  for  breac^  of  a  contract  to  open  and  maintain 
a  public  road,  damages  which  necessarily  result  from  the 
breach  may  be  recovered  without  any  special  statement  of 
the  same,  and  a  motion  to  make  the  petition  more  definite 
and  certain  was  properly  overruled.  Kingsley  v.  Butter' 
fldd ;. 228 
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3.  It  is  no  defense  to  sacfa  an  action  that  a  railroad  was 
located  on  the  proposed  route  and  prevented  the  opening 
of  the  public  highway.     Id. 228,  231 

Contractors'  Bonds.   See  Bonds.   Pbincipal  and  Subbtt. 

Contribution. 

1.  In  determining  whether  one  joint-wrong-doer  is  entitled 
to  contribution  from  another  the  test  is,  whether  the 
former  knew,  at  the  time  of  the  commission  of  the  act  for 
which  he  has  been  compelled  to  respond,  that  snch  act 
was  wrongful.    Johnson  v.  Torpy 604 

3.  When  a  saloon-keeper  sells  liquor  to  a  person  known  to  be 
a  common  drunkard,  he  is  presumed  to  know  that  he  is 
doing  an  unlawful  act,  and  when  judgment  is  rendered 
againt  him  on  his  bond  for^the  injury  resulting  therefrom, 
he  cannot  enforce  contribution  against  another  saloon- 
keeper who  also  sold  liquor  to  the  drunkard.     Id, 

Contributory  Negligenoe.    See  Negligengx,  4. 

1.  In  action  for  damages  against  a  railroad  company  for 
wrongfully  causing  the  death  of  plaintiff's  intestate, 
and  the  plaintiff  proves  his  case  without  disclosing  an> 
negligence  on  the  part  of  the  intestate,  contributory  neg- 
ligence is  a  matter  of  defence,  and  the  burden  of  estab- 
lishing it  is  on  the  defendant  Arulersoti  v.  C,  B,  ^  Q. 
B,  Co. 96 

S.  In  snch  a  case  the  judgment  will  not  be  reversed  because 
the  court  uave  an  erroneous  instruction  on  question  of 
contributory  negligence,  its  giving  being  error  without 
prejudice.     Id. 

Conversion.    See  Chattel  AfoBTGAOBS,  1. 

1.  When  a  mortgagee,  in  foreclosing  a  chattel  mortgage,  sells 
more  property  than  is  sufficient  to  satisfy  the  debt  and  costs, 
he  will  be  liable  for  convei^plon  of  such  excess.  Omahm 
Auction  dk  Storage  Co.  v.  Bogera 61 

2.  The  owner  of  converted  goods  does  not  bar  his  right  of 
action  for  the  original  wrongful  taking  by  receiving  back 
the  goods  or  a  portion  thereof,  or  accepting  the  proceeds 
arising  from  their  sale,  but  such  facts  may  be  shown  in 
mitigation  of  damages.    Wataon  v.  Cobum 492 

8.  In  an  action  for  conversion  it  is  no  defense  to  show  that 
the  property  has  been  taken  from  the  wrong-doer  by  a 
third  party,  by  legal  process  or  otherwise,  unless  the  origi- 
nal owner  has  received,  or  had  the  benefit  of  the  proceeds 
thereof,  where  the  same  has  been  sold.    Id. 
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4.  In  an  action  by  a  mortgagee  for  conrersion  against  a  sheriff 
who  has  levied  on  the  property  at  the  sait  of  a  creditor  of 
the  mortgagor,  the  plaintiff  is  entitled  to  receive  as  dam- 
ages the  actual  market  valne  of  the  property  at  the  time 
of  the  conversion,  with  interest  from  that  date,  less  the 
market  value  of  that  portion  of  the  property  subsequently 
recovered  or  the  proceeds  of  which  plaintiff  has  had  the 
benefit,  and  not  exceeding  the  amount  remaining  unpaid 
on  the  mill  >  ^A^re.     Id, 

&  In  an  action  by  a  chattel  mortgagor  against  the  mortgagee 
for  conversion  of  the  property,  where  the  defendant  justi- 
fies under  a  provision  in  the  mortgage  authorizing  him  to 
take  immediate  possession  when  he  felt  insecure,  he  may 
prove  any  facts  tending  to  show  the  conduct  of  the  mort- 
gagors in  regard  to  the  chattels,  but  cannot  prove  mere 
rumors  or  reports.    Rector- Wilhelmy  Co.  v.  Ifiaaen 716 

6.  In  such  a  case  it  is  proper  to  instruct  the  jury,  if  they 
find  for  plaintiff,  to  disregard  the  evidence  of  what  the 
goods  sold  for  at  forced  sale,  in  arriving  at  the  value  of 
the  property.    Id 

7.  Instruction  on  measure  of  damages  set  out  in  opinion  ap- 
proved.    Id. 

Conveyanoes.    See  Deeds.    Vendor  and  Vendee. 

Ck>xiyeya]ioe8  to  Relative.    See  Feaudulent  Convey- 
ances. 

Corporations. 

1.  Unless  otherwise  provided,  the  whole  amount  of  capital 
fixed  by  a  subscription  contract  must  be  fully  secured  by 
a  bona  fide  subscription  before  an  action  will  lie  upon  the 
pergonal  contract  of  a  subscriber  to  recover  an  assessment 
on  the  several  shares.     Hards  v,  Platie  Valley  Improvement 

Oo 263 

2.  In  an  action  upon  a  contract  of  subscription  to  stock,  where 
there  is  testimony  tending  to  show  that  defendant  waived 
the  conditions  in  respect  to  amount  of  stock  to  be  sub- 
scribed before  entering  upon  the  main  purposes  of  the 
corporation,  it  should  be  submitted  to  the  jury.     Id, 

3.  In  an  action  to  recover  a  subscription  to  capital  stock  the 
defendant  will  not  be  released  because  the  board  of  di- 
rectors passed  a  resolution  to  drop  from  the  list  of  stock- 
holders the  names  of  delinquent  subscribers,  where  the 
evidence  shows  that  such  action  was  not  taken,  that  de- 
fendant was  not  excluded  from  participating  in  the  man- 
agement of  the  corporation,  and  that  be  subsequently 
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obtained  a  redaction  from  the  amount  of  a  purchase  ftom 
the  oompaoj  on  account  of  his  membership.  Hays  v, 
Franklin  County  Lumber  Co 612 

Corroborating  Evidexioe.    See  Witnessbs,  3. 

Costa.    See  Dismissal. 

1.  Will  be  taxed  to  the  party  at  &ult  where  copies  of  un- 
necessary papers  are  included  in  the  transcript  for  review 
in  supreme  court.     Streiiz  v.  Hartman 406 

8.  The  costs  of  suit  will  be  taxed  against  the  county  in  an 
action  where  a  writ  of  mandamus  issues  against  the  county 
commissioners  to  compel  them  to  call  an  flection  for  the 
relocation  of  the  county  seat.    State  v.  Crahiree 106 

3.  In  an  action  by  a  principal  against  an  agent  for  an  ao- 
oounting,  where  the  defendant  denied  that  he  was  indebted 
to  plaintiff,  and  that  he  had  accounted  for  all  matters  in 
controversy  before  the  suit  was  brought,  and  defended  on 
the  theory  that  nothing  was  due  from  him,  the  plaintiff 
was  not  required  to  prove  a  demand  for  an  accounting  in 
order  to  entitle  him  to  recover  coets.     Carlson  v,  Beekman^  392 

4.  In  such  a  case  a  judgment  for  lees  than  $200  will  not  alone 
prevent  a  recovery  for  costs  by  plaintiff  since  a  justice  of 
the  peace  has  no  jurisdiction.     Id. 

Coiinter-Claim. 

Not  pleaded  before  a  justice  of  the  peace  will  be  stricken 
from  the  answer  on  trial  of  appeal  to  district  court  Oarr 
tt.  Luscher 318 

Counties.  See  Agricultubal  Socibties,  2.  Appeal,  11. 
County  Tbbasubeb. 
The  boundaries  of  an  organized  county  cannot  be  lawfully 
changed  so  as  to  add  to  such  county  adjoining  unorgan- 
ized territory,  unless  a  minority  of  the  inhabitants  of 
such  territory  so  petition  the  county  board  of  the  county 
to  which  it  is  proposed  to  be  added,  nor  unless  the  prop- 
osition has  received  the  sanction  of  a  msjority  of  the 
voters  of  such  county  at  an  election  duly  called  and  held 
therein  for  that  purpose.     Wayne  County  v,  Colb^ ..••  231 

County  Board. 

Win  not  be  required  by  mandamus  to  let  the  publishing  of 
the  delinquent  tax  list  to  the  lowest  bidder.  State  v. 
Lincoln  County 346 

County  Clerks.    See  Elections,  1, 2. 

Cotmty  Commissioners.    Bee  County  Seat. 
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County  Court.    See  Tnjcngtions. 

1.  The  ooDstitation  does  not  prohibit  the  oonferrlDg  npon  the 
ooanty  court  of  equity  jarisdiction  except  as  to  the  sub- 
jects enumerated  in  sec.  16,  art  6.    Wilson  v.  Coln$m^ 530 

2.  The  funds  of  an  insolvent  debtor  which  come  into  the 
hands  of  an  assignee  are  within  the  jurisdiction  of  the 
county  court,  which  has  authority  to  determine  the  rights 
of  the  creditors  thereto  and  grant  proper  relief,  subject  to 
the  limitations  of  the  constitution.     Id. 

County  Judge.    See  Attachment,  5,  8, 12.    Judgmbnts,  7. 
County  Seat. 

Mandamus  will  issue  against  county  commissioners  to  com- 
pel them  to  call  a  special  election  for  the  relocation  of  the 
county  seat  under  sec  1,  art  3,  ch.  17,  Comp.  Stats.,  npon 
their  unlawful  refusal  to  do  so  after  the  petition  provided 
by  law  has  been  presented  to  them.     State  v.  Orabtree 106 

County  Superintendent.     See  Mandamus,  6.     School 
Districts. 

County  Supervisors.    See  Agricultubal  Sociktiss,  2. 
It  is  the  duty  of  all  present  to  vote  on  every  proposition  prop- 
erly before  the  board,  and  thoee  present  who  do  not  vote 
are  to  be  counted  in  making  up  the  aggregate  of  the  votes. 
7\nDnahip  of  Jnavale  V.  Bailey 460 

County  Treasurer.    See  Tax  Liens,  2. 

Is  not  entitled  to  fees  on  moneys  paid  to  him  by  township 
treasurers.     Taiflor  v.  Kearney  County 381 

Courts.    See  QovmY  Courts.    District  Courts.    Justicb 
OF  THE  Peace.    Special  Tribunai.. 

Covenant.    See  Landlord  and  Tenant,  6. 

Covenant  of  Warranty. 

1.  An  action  for  damages  for  breach  of  covenant  of  warranty 
is  for  a  debt  arising  under  a  contract,  which  may  be  recov- 
ered by  attachment     Cheney  v.  Slraube 5S1 

2.  A  cause  of  action  on  a  covenant  of  warranty,  or  for  a  quiet 
enjoyment,  does  not  accrue  in  favor  of  the  covenantee 
until  eviction  or  surrender  by  reason  of  a  paramount 
title.     Id, 

8.  A  cause  of  action  accrues  to  covenantee  on  bis  covenant 
of  warranty,  or  for  quiet  enjoyment,  upon  eviction  by  the 
purchaser  under  a  prior  mortgage.     Id. 

4.  In  an  action  for  the  breach  of  a  covenant  of  warranty  by 
the  covenantee,  after  eviction  under  a  paramount  title,  it  is 
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sufficient  to  allege  in  general  terms  an  eviction  under  a 
title  paramonnt  to  that  of  the  covenantor.  Id. 
6.  One  who  volaotarily  surrenders  to  a  third  party  averting 
an  adverse  title  must,  in  an  action  against  his  covenantor 
for  breach  of  warranty,  establish  the  validity  of  the  title 
he  has  recognized.     Jd 622 

6.  The  measure  of  damages  for  breach  is  the  oonsideration 
paid  for  the  land,  with  interest,  and  costs  and  expenses 
incurred  in  the  suit  by  which  the  covenantee  is  evicted; 
and  if  the  latter  is  obliged  to  purchase  an  ontsianding 
title  in  order  to  protect  his  own,  he  may  recover  the 
amount  paid  for  such  paramount  title,  not  exceeding  the 
oonsideration  paid  by  him.     Id. 

Creditor's  Bill.    See  Fbaudulbnt  Conveyances.     Nego- 
tiable Instruments,  3. 

Criminal  Law.  See  Embezzlement.  Larceny.  Libel. 
1.  A  district  court  has  no  j  nrisdiction  to  vacate  a  Judgment 
in  a  criminal  case  after  the  same  has  gone  into  effect  by 
committment  of  the  defendant  under  it  and  substitute  for 
it  another  sentence  at  the  same  term  of  court,  and  in  such 
a  case  the  last  sentence  is  a  nullity.     In  re  Jones 499,  60St 

3.  In  order  to  warrant  a  conviction  on  circumstantial  evi- 
dence the  evidence  must  be  of  so  conclusive  a  ch  iracter  as 
to  prove  beyond  a  reasonable  doubt  tliat  the  accused,  and 
no  other  person,  committed  the  offense  charged.  Kaiaer 
9.SUUe 704 

Criminal  Libel.    See  Libbu 

Cro88-Examination.    ^  Witnesses,  2. 

Cambering  Beoord. 

Costs  of  unnecessary  parts  of  record  in  transcripts  for  rsTiew 
will  be  taxed  to  the  party  at  fault.     StreiUt  v,  Hartman...  40d 

Curtesy.    See  Life  Estate. 

Custom  and  Usage.    See  Usage. 

Damages.    See  Attachment,  11.    Ck)NTRACTs,  2.    Ck>NTKB- 
sioN,  2,  4,  7.    Covenant  op  Warranty,  6.    Emi- 
nent Domain.    Liquors.    Nboligence. 
1.  A  verdict  for  $2,000  was  not  excessive  damage  for  personal 
injuries  to  a  healthy  boy  ten  years  of  age,  resulting  from 
being  kicked  by  his  step-father,  where  the  proof  showed 
that  the  boy's  spine  was  permanently  injured  and  caused 
constant  pain  and  unfitted  him  for  hard  labor.     WohUn- 
herg  V.  Melckerl 804 
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S.  Where  a  bailding  is  not  erected  within  the  time  limited 
bj  the  contract  throngh  the  contractor's  defiinlt  or  neg- 
lect, the  owner  is  entitled  to  recoyer  damages  In  the 
trial  of  snch  a  case  it  is  not  error  for  the  owner  to  prove 
that  the  building  had  been  leased  for  a  stipulated  sum, 
and  that  the  tenant  was  to  take  possession  as  soon  as  the 
work  was  completed,  when  it  is  shown  that  the  reaaonable 
rental  value  exceeded  the  amount  of  rent  reserved  by  the 
loose.     Consul  v.  Sheldon 247 

Death  by  Wrongftil  Act.  See  Contributory  Neoligbkcr. 
Municipal  (Corporations,  1. 
1.  Under  sec.  2,  ch.  21,  Comp.  Stats.,  in  an  action  against  a 
railroad  company  for  wrongfully  causing  the  death  of 
plaintiff's  intestate,  where  the  proof  shows  that  the  next 
of  kin  was  not  pecuniarily  injured  by  the  death  of  the  in- 
teatate,  the  plaintiff  is  only  entitled  to  recover  nominal 
damages.     Andtraonv,  C,  B.  A  Q.  R.  Co 103 

3,  In  case  of  a  verdict  in  favor  of  the  plaintiff,  in  an  action 
against  a  railroad  compaoy  for  wrongfully  causing  the 
death  of  plaintiff's  intestate,  he  is  entitled  to  recover  such 
a  sum  as  the  jury  may  deem  from  the  evidence  a  fair  and 
just  compensation  to  the  next  of  kin,  lor  the  pecuniary 
lots  resulting  from  the  death  which  is  made  the  basis  of 
the  suit,  not  exceeding  the  statutory  amount.     Id^ 96 

Deceit.    See  Marriaorb,  2.    Sales. 

Declarations.    See  Etidenck,  10. 

Decrees.    See  Judombntb. 

1.  The  recitals  of  the  record  are  conclusive  upon  the  parties 
as  to  the  term  at  which  a  decree  was  rendered.  State  «. 
hopewelL^^ 823 

5L  Record  entry  may  be  changed  by  district  court  after  term 
to  correspond  to  the  decree  pronounced.  Hoagland  e. 
Wa^ 387 

3.  The  taking  of  a  stay  of  order  of  sale  is  not  a  waiver  of  the 
right  to  apply  to  district  court  to  correct  record  entry  of 
decree.     Id 388 

4.  Cannot  be  assailed  for  mere  irregularities  by  parties  who 
appeared  in  the  suit,  to  defeat  confirmation  of  sale  under 

a  mortgage  foreclosure.    StraUon  v.  Reisdorph. 814 

Deeds.    See  Acknowledohbnt.    Mortgages,  10. 

1.  Proof  of  recording  where  records  have  been  destroyed  by 
fire.     Deming  v.  MiUa 739,  741 

2.  Identity  of  the  name  of  a  grantor  or  grantee  is  prima  facie 
evidence  of  identity  of  the  person.     Rupert  v.  Penner 687 
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8.  Real  estate  is  safflciently  described  in  a  conTeyanoe  when 
the  deed  refers  for  identification  to  another  deed  specific- 
ally mentioned  therein,  which  contains  an  accurate  de- 
scription of  the  property  sold.     Id. 

4.  Under  sec.  53,  ch.  73,  Comp.  Stats.,  in  constroing  an  in- 
strnment  conveying  real  estate,  where,  by  any  reasonable 
interpretation,  the  granting  claase  and  the  habendum  can 
be  reconciled,  effect  mnst  be  giren  to  both.    Id, 

6.  Where  a  deed,proper1y  execnted  and  acknowledged,  is  filed 
and  recorded  in  the  proper  office,  it  is  thenceforth  notice 
to  all  the  world,  eren  though  the  record  book  containing 

it  may  be  totally  destioyed  by  lire.    Deming  v.  Mile$ 738 

iL  When  a  deed,  which  U  beneficial  in  its  character  to  the 
grantee  named  therein  is  properly  acknowledged  and  re- 
corded, the  presumption  of  law  is  that  it  was  delivered  by 
the  fsrantor  and  accepted  by  the  grantee.  Bowman  v, 
Chrifflth 39i 

7.  Where  a  deed,  beneficial  to  the  grantee,  recites  that  it  ia 
executed  for  the  purpose  of  correcting  an  error  in  a  prior 
deed  between  the  same  parties,  the  record  thereof  is  evi- 
dence of  the  facts  therein  recited.     Id, 

8.  Filing  a  deed  properly  executed  and  acknowledged  for 
record  with  the  proper  recording  officer  is  constructive  no- 
tice to  all  subsequent  purchasers  and  mortgagees,  although 
the  officer  may  fail  to  comply  with  the  requirements  of 
the  statute  with  respect  to  recording  it    Deming  v.  MUw,  739 

9.  The  proper  recording  of  an  absolute  deed  given  and  in- 
tended as  a  mortgage,  where  the  contract  to  reconvey  rests 
in  parol,  is  constructive  notice  of  the  interest  of  the 
grantee.  Such  lien  is  superior  to  a  mechanic's  lien  for 
materials  furnished  under  a  contract  entered  into  with  the 
grantor  after  the  recording  of  such  deed.  lAvemy  Wk 
Brawn „  112 

10.  The  premises  of  a  deed  were  "do  hereby  grant,  sell,  and 
oonvey  onto  J.  P.  C."  The  habendum  clause  was  *'to 
have  and  to  hold  said  premises,  with  the  appurtenanoee, 
onto  the  said  J.  P.  C.  for  and  during  the  term  of  his  na^ 
nral  life,  and  at  his  decease  the  same  shall  descend  in  equal 
shares  to  his  children,' '  naming  them.  Held^  That  the  deed 
conveyed  a  life  estate  to  J.  P.  C,  with  remainder  to  hia 
children  therein  mentioned.    Buperiv.  Penner 688 

11.  In  the  body  of  a  deed  and  in  the  certificate  of  acknowl- 
edgment the  grantor  was  correctly  described  as  Archibald 
T.  Finn.    The  deed  was  signed  as  Aroh.  T.  Finn.    The 

62 
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certificate  of  acknowledgment  identified  the  party  men- 
tioned as  grantor  as  known  to  the  officer  to  he  the  person 
whose  name  is  affixed  to  the  instmment  and  who  execated 
the  same.  Held,  That  it  sufficiently  appeared  that  "* Archi- 
bald T.  and  Arch.  T."  were  one  and  the  same  person,   /d.,  687 

Deibot  of  Parties.    See  Error  Progkbdings. 

Defloienoy  Judgment.    See  Vbndor  and  Ysndsb,  2. 

Beflnitions.    See  Words  and  Purasbb. 

Delinquent  Tax  List. 

May  be  published  in  the  newspaper  designated  by  the  county 
board.     iStote  v,  Lincoln  County •  M6 

Delivery.    See  Dbbds,  6. 

Demand.    See  Costs,  3,  4.    Landlord  and  Tbnant,  6. 

Demurrer. 

A  misjoinder  of  parties  plaintiff  is  not  a  cause  for  demur- 
rer.    Lancasler  Counly  v,  Bu8h 1^ 

Depositor.    See  Bakks  akd  Banking. 

Desoent.    See  Mortoagbs,  10. 

Description.  SeeDBBDS,3.  Ejbctmbkt,  8.  Fobciblb  Entry 
and  Detainbb,  1.    Judicial  Sales,  2. 

Diminution  of  Beoord.    See  Appbal,  4. 

Directing  Verdict.    See  Nbqliobncb,  6.    Trial,  3,  7. 

Disooyery. 

An  order  for  the  examination  of  a  witness  should  not  be 
made  without  notice.     Farrinffton  v.  Stone 45S^ 

Diseretion  of  Trial  Court.  See  Evidbncb,  1, 17.  Rbvibw. 
27,  35.     WiTNBSSBS,  2. 

Dismissal.    See  Appbal,  1,  3, 9,  11. 

Where  an  action  is  dismissed  for  want  of  prdsecution,  and  the 
plaintiff  gives  a  valid  excuse  for  a  &ilure  to  pay  costs,  the 
court  will  not  compel  such  payment  as  a  condition  of  per- 
mitting the  second  action  to  proceed.  U.  P.  B.  Co.  sl 
Mertea ". tD4 

District  Court. 

1.  Has  jurisdiction  in  case  of  contested  election  in  relation 

to  township  organization.     Albert  v.  Twohig^ 663 

2.  Has  power  to  correct  a  mistake  in  the  record  entry  of  a 
decree  at  a  term  suhseqnent  to  that  at  which  it  was  ren- 
dered so  as  to  make  the  same  correspond  to  the  decree 


INDEX.  931 

actaally  proDoanoed,  and  to  conform  to  the  pleadiDgp 
in  the  case.     Hoagland  v.  Way 387 

3.  May  bold  terms  at  the  same  time  in  different  eonnties  of 
the  same  district,  and,  when  necessary,  the  ooart  sitting 
in  any  coanty  may  be  continued  into  and  held  daring  the 
term  fixed  for  holding  each  conrt  in  any  other  county  in 
the  district,  or  may  be  adjourned  and  held  beyond  such 
time.     Tik^pyv.  State 368 

Dogs.    Bee  Animals,  1-3.    Malicious  Mischief. 

Domestio  Judgpnent.    See  Judgments,  1. 

Drafts.    See  Negotiable  Instruments,  1,  5. 

Drunkenness.    See  Liquors  3. 

lyeotment.     See  Adverse  Possession.    Joinder  of  Ac- 
tions. 
1.  The  plaintiff  most  possess  a  legal  estate  to  maintain  eject- 
ment.    MalJoy  V.  Malloy 224 

3.  A  mortgagee  cannot  maintain  ejectment  to  recoyer  posses- 
sion of  real  estate.    Id, 

3.  Evidence  held  not  sufficient  to  entitle  the  defendant  in 
^eotment  to  recover  for  taxes  paid  by  third  parties. 
Fletcher  v.  Brwon 6S0 

4.  ETidence  held  to  sustain  the  finding  of  the  trial  court  as 
to  the  yalue  of  improTements  made  by  an  occupying 
claimant.     Id. 

6.  Under  a  general  denial  the  defendant  may  show  that  a 
deed  in  plaintiff's  chain  of  title  was  procured  by  fraud 
and  undue  means.     Staley  w,  Eoueel 160 

6.  It  is  not  error  to  allow  a  plaintiff  out  of  poaaension  to 
amend  his  petition  to  quiet  title  so  as  to  state  a  cause  of 
action  in  ejectment     Homanv.  SOlman 414 

7.  Under  a  general  denial  a  defendant  may  prove,  by  any 
legal  evidence  which  he  may  have,  any  fact  which  will  de- 
faat  the  plaintiff's  cause  of  action.    Staley  o.  Hauael.. 160 

8.  A  description  in  the  petition  by  metes  and  bounds,  com- 
mencing at  the  southeast  comer  of  the  northwest  quarter 
of  the  northwest  quarter  of  a  specified  section,  town,  and 
range,  is  sufficient.     Mills  v.  Traver 292 

0.  Permitting  the  introduction  in  eyidence  of  records  of  deeds 
duly  recorded  for  the  purpose  of  proving  title,  instead  of 
lequiring  the  production  of  the  originals,  rests  laigely 

in  the  discretion  of  the  trial  court.     Bnpert «.  Penner 587 

10.  Defendant  in  possession  under  title  bond  from  holder  of 
tax  deed  cannot  recover  taxes  paid  by  the  person  whose 
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title  bond  he  hol^  without  a  special  aangnment.   Fldekcr 

9.  Brown •« 660 

OaHer  v.  Brown ^ 673 

11.  A  partj  who  holds  under  a  contract  for  the  purchase  of 
real  estate  is  not  in  law  deemed  possessed  of  a  legal  estate 
in  the  premises,  and  unless  authorised  by  statute,  cannot 
maintain  ^ectment.     MaUoy  v.  MaJloy 228 

12.  Where  an  occupant  of  real  estate  is  allowed  for  raluable 
and  lasting  improrementA,  the  measure  of  his  recovery  is 
the  amount  such  improTements  add  to  the  value  of  the 
premises.  Evidence  of  cost  of  improvements,  irrespective 
of  their  effect  upon  the  value  of  the  land,  is  inadmissible. 
Fletcher  o.  ^roioa.. 600 

13.  To  entitle  defendant  on  eviction  to  recover  under  the  oe- 
ouping  claimants'  act  for  improvements,  and  taxes  paid 
while  in  possession,  it  must  appear  that  the  improvements 
were  made  and  money  expended  while  he  was  in  good 
ikith  claiming  title  derived  from  some  public  office,  or 
from  the  state  or  the  United  States.     Carter  s.  Brown 670 

14.  Where  the  defendant's  only  title  was  derived  from  a  title 
bond  execated  by  the  holder  of  void  tax  deeds,  he  was  not 
entitled  to  recover  in  ^ectment  by  the  owner,  under  the 
occupying  claimants'  act,  for  improvements  and  taxes,  in 
the  absence  of  evidence  that  his  possession  was  by  virtue 
of  said  bond,  or  that  the  expenditures  were  made  while 
he  was  in  good  fitith  relying  upon  his  title  thereby  ac- 

'  quired.  Id. 
16.  Where  in  action  of  ejectment  it  appears  that  the  convey- 
ance by  which  plaintiff  holds  title  was  given  as  security 
for  advancements  of  money  which  the  grantor  had  agreed 
to  repay,  the  defendant  in  possession,  as  heir  of  such 
grantor,  will  be  required  to  pay  the  sum  due  plaintiff,  and 
a  decree  of  foreclosure  and  sale  for  the  amount  due  should 
be  entered  in  plaintiff's  favor.     MaUoy  v.  Mallof 224 

16.  Damages  for  rents  and  profits  may  be  recovered  in  an  ac- 
tion of  ejectment  for  the  statatory  period,  prior  to  service 
of  summons.  The  special  provision  of  the  occupying 
claimants'  act,  ch.  63,  Com  p.  Stats.,  applies  only  to  rents 
and  profits  subsequent  to  service  of  summons  in  ejectment. 
FUleker  v.  Brown^ 660 

17.  Whether  such  special  provision  is  exdnsive  as  to  damages 
for  rents  and  profits  subsequent  to  the  service  of  summons 
or  concurrent  only,  query.    Id. 

SleotioiiB. 

1.  Under  sec  20,  ch.  26,  Comp.  Stats.,  it  la  no  part  of  the 
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datj  of  Jadges  and  clerks  of  election  to  certifj  that  cer- 
tain persons  received  a  specified  nnmber  of  votes  as  demo> 
crat  and  a  certain  nnmber  as  people's  independent,  or 
otherwise,  and  snch  certification  has  no  force  or  effect 
SUUe  V,  Stein 848 

2l  Under  sec.  46,  ch.  26,  Comp.  Btata,  it  is  the  dntj  of  a 
county  clerk,  with  two  disinterested  electors,  to  make  ab- 
stract of  the  votes  cast  for  members  of  the  legislature,  and 
nnder  sec  48,  ch.  26,  the  clerk  is  required  to  make  out  a 
certificate  of  election  to  the  person  having  thei  highest 
nnmber  of  votes,  but  he  has  no  authority  to  classify  the 
votes  cast  for  a  candidate  as  people's  independent,  demo- 
eratic,  or  otherwise.    Jd. 

8.  The  district  court  has  jurisdiction  in  case  of  contested 
election  in  relation  to  township  organication.  Atberi  v, 
Twohig 663 

4.  The  ballots  cast  constitute  the  primary  evidence  in  such  a 
case  to  determine  the  rights  of  the  respective  parties.  If 
they  have  been  placed  in  a  position  to  be  tampered  with 
by  interested  parties  the  burden  of  proof  is  on  the  party 
offering  them  in  evidence  to  show  that  they  have  been 
properly  preserved.    Id, 

EmbeBzlement. 

1.  In  a  trial  of  the  defendant  for  embeszlement  of  pianos, 
evidence  tending  to  prove  that  he  claimed  to  be  absolute 
owner  of  the  instraments,  that  he  received  them  as  agent 
and  converted  them  to  his  own  use  with  a  fraudulent  in- 
tent, by  pledging  them  for  borrowed  money  and  by  trans- 
ferring them  by  bill  of  sale,  is  snAQcient  to  sustain  a  ver- 
dict of  guilty.    Morehouse  V.  State  ,. 647 

2l  An  agent  who,  having  received  property  of  another  to  sell 
on  commission  on  certain  prescribed  terms,  fraudulently, 
and  without  the  knowledge  and  consent  of  the  owner 
thereof,  pledges  it  for  money  borrowed  by  the  agent  for 
his  own  use  and  benefit,  with  the  intent  to  deprive  the 
owner  of  his  property,  is  guilty  of  embezzlement.     Id 643 

Sminent  Domain. 

1.  The  special  remedy  proyided  by  statute  for  determining, 
by  condemnation  proceeding,  the  damage  to  land  when  a 
part  thereof  is  taken  for  right  of  way  purposes  by  a  rail- 
road company,  is  exclusive.  jP.,  E.  <£-  M.  V.  B.  Co,  «. 
Mattheis 48 

3.  The  judgment  of  the  district  coort  on  appeal  from  an 
award  in  a  condemnation  proceeding  for  right  of  way  is 
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ooDClnsive  npon  the  parties  thereto  m  to  all  mattera  act- 
nallj  litigated  therein,  and  also  as  to  all  matters  Deoae- 
sarily  within  the  iasoes  Joined,  although  not  fi>nnallj 
litigated.    A.  A  N.  R.  Co,  v.  Forney  ^ e07 

3.  A  petition  for  the  appointment  of  a  commission  to  ap- 
praise damages  for  taking  property  for  right  of  way,  which 
sets  forth  that  the  petitioner  desires  to  acquire  a  strip  100 
feet  wide  through  a  particular  tract,  and  refers  to  an  ac- 
companying plat  for  a  more  particular  description,  Is  sof- 
ilcientr.     F.,  E.  <&  M.  Fl  B.  Co.  v.  Mattheis 48 

4.  The  construction  of  a  railroad  track  upon  trestle  work 
along  an  alley  and  across  a  street  where  the  henches  rest 
mostly  in  the  alley  is  a  direct  injury  to  adjacent  lota,  for 
which  the  owner  is  entitled  to  recover  damages  in  a  pio- 
oeeding  to  condemn  a  portion  of  the  lots  for  right  of  way. 

A.  4t  N,  B.  Co,  V.  Fomejf 607 

6.  In  a  subsequent  action  by  the  owner  of  the  lots  to  reooTer 
damages  for  the  obetruction  of  the  street,  in  the  absence 
of  evidence  to  the  contrary,  the  presumption  is  that  the 
cause  of  action  was  included  in  the  judgment  in  the 
former  proceeding,  and  is  now  re$  adjudicaia.     Id. 

Equity.    See   Landlord  and   Tenant,  6.    Ybndob  and 
Yendbb,  1. 

1.  ▲  defendant  who  claims  protection  as  a  bona  fide  purchaser 
of  real  estate  without  notice  of  the  plaintiff's  equities  is 
required  to  deny  such  notice,  although  not  alleged  in  the 
petition.    DaiUy  v.  KinOer 835 

2.  Where  many  questions  are  in  dispute  between  a  lessor  and 
lessee  beside  the  mere  right  of  possession,  a  conrt  of  equity 
will  entertain  jurisdiction  and  thus  settle  all  matters  be- 
tween  the  parties  relating  to  the  subject  in  one  action,  and 
prevent  a  multiplicity  of  suits.  Haynee  v.  Union  InveM^ 
ment  Cb.. 707 

Equity  Jurisdiotion.    See  Ck)UNTT  Couets. 

Error.    Bee  Rbyibw.    Tbtal. 

1.  Admission  of  testimony  to  prove  a  fkot  admitted  by  the 
pleadings  is  error  without  prejudice.    Conoaul  v.  83lebfaa...  947 

3.  The  failure  to  except  to  the  ruling  of  the  trial  court,  to 
the  admission  or  exclusion  of  testimony,  is  a  waiver  of  the 
error.    Johnoon  v,9wayze 117 

Error  Proceedings.    See  Appeal.    Review. 

All  parlies  to  a  joint  judgment  should  be  made  parties  in  su- 
preme court,  yet  where  there  is  a  defect  of  parties  it  is  too 
late  to  raise  the  objection  after  the  cause  is  submitted,  the 
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■abmiaBioD  being  a  waiyer  of  abeenoe  of  proper  parties. 
ConBatd  v.  Sheldon ft247 

Estoppel.  See  Homestead,  2, 3.  Landlord  and  Tenant,  2. 
1.  On  the  trial  of  an  appeal  by  a  land-owner  from  an  award 
of  damages,  a  city  cannot  urge  defects  and  irregnlarities 
in  its  own  proceedings  in  changing  the  grade  of  a  street  to 
defeat  recovery.  Second  Congregational  Church  Society  o. 
City  of  Omaha 103 

%  Statements  of  an  agent  with  authority  to  collect  rents  and 

'  care  for  property  will  not  be  received  in  disparagement  of 

the  title  of  his  principal  so  as  to  work  an  estoppel  in  favor 

of  one  who  purchased  Irom  a  stranger  claiming  adversely  to 

such  principal.     BcwvMn  v.  Griffith 362 

Byidenoe.  See  Attaohmrnt,  9, 13.  Conversion,  5.  Cor- 
P0RATI0N8/2, 3.  Damages,  1.  Deeds,  1.  Ejectment, 
3,4,9,12.  Elections,  4.  Insurance,  2, 3.  Larceny. 
Negotiable  Instruments,  4-6.  Rkview.  Trial, 
2,  4.  Trusts,  2.  Usage,  3.  Witnesses,  3. 
1.  Order  of  introdaction  rests  in  discretion  of  trial  court 
Omeaul  ».  Sheldm 247 

%  Held  that  certain  testimony  set  forth  in  opinion  was  im- 
properly rejected.     Cunningham  V.  Fuller 68 

3.  Admission  of  testimony  to  prove  a  fact  admitted  by  the 
pleadings  is  harmless  error.     Consaul  v,  Sheldon 247 

4.  The  record  of  a  deed  correcting  a  former  one  is  evidence 

of  the  facts  recited  therein.    Bitwmanv.  Griffith 361 

5.  In  the  absence  of  pleadings  and  proof  to  the  contrary,  the 
laws  of  another  state  are  presumed  to  be  like  our  own. 
Saggin  v.  Haggin 376 

6.  Where  offered  testimony  is  excluded,  the  error,  if  any,  is 
cured  by  the  subsequent  admission  of  the  same  evidence.  * 
ConMul  V.  Sheldon 248 

7.  Every  material  allegation  of  new  matter  in  a  pleading  not 
denied  by  the  answer  or  reply,  for  the  purposes  of  the  ac- 
tion is  to  be  taken  as  true.     Id 247 

8.  The  evidence  referred  to  in  the  opinion  is  not  sufficient  to 
overcome  an  officer's  certificate  of  acknowledgment  of  a 
mortgage  on  a  homestead.     Fhillip8  v.  Bishop •  487 

9.  The  admission  in  evidence  of  copies  of  records  of  mechan« 
ios'  liens,  as  well  as  the  original  liens,  was  not  prejudicial 

to  plaintiffs.     Conaaul  v.  Sheldon 251 

10.  Declarations  of  a  person  in  the  posses^vion  of  property,  as  to 
title,  are  admissible  evidence  against  him  and  all  persons 
claiming  under  him.     Cunningham  v.  Fuller 68 
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11.  Evidenoe  that  a  note  has  heen  material! j  altdfed  after  ex- 
0    ecution  1b  admiasible  on  foreclosiire  of  mort^cage  aecaring 

it  nnder  a  general  denial.     Walton  Plow  Oo,  v.  OampbelL,.  173 

12.  In  an  action  of  ejectment,  nnder  a  jEeneral  denial,  the  de- 
lendant  may  show  that  a  deed  in  plaintiff's  chain  of  title 
was  procared  bj  frand  and  undue  means.    Staleg  v.  Hotueij  100 

18.  In  an  action  of  replevin  against  a  railroad  company,  a  bill 
of  lading  is  admissible  in  evidence,  where  its  genninenesi 
is  not  denied  and  the  possession  of  the  goods  is  admitted. 
C,  B.  4&  Q.  B.  Co,  V.  Ousiin u    92 

14.  A  person  having  a  general  knowledge  of  the  valne  of 
hoQsehotd  goods  may  testify  as  to  snch  valne  although  ha 
may  not  have  dealt  in  goods  of  that  kind.  Onuika  Auelum 
ASiorogeCo.  v.  Sogers 91 

15.  In  a  cause  tried  to  a  jury  the  admission  of  opinion  evi* 
denoe  which  has  no  legitimate  bearing  on  any  matter  in 
issue,  and  which  is  pngudicial  to  the  party  complaining, 
is  good  gronnd  for  reversal  of  the  judgment.  Iktmer  e. 
VaggHt 695, 696 

16.  In  a  proceeding  for  forcible  entry  and  detention  the 
plaintiff  may  be  permitted  to  prove  payment  of  taxes  by 
one  nnder  whom  he  claims,  for  the  purpose  of  showing 
that  the  claim  and  possession  of  the  latter  is  in  good  faith. 
QaUigher  v,  Connell 517 

17.  Permitting  the  introduction  in  evidence  of  records  of 
deeds  duly  recorded,  instead  of  requiring  the  originals,  in 
ejectment  trials  for  the  purpose  of  proving  title  rests 
largely  in  the  discretion  of  the  trial  court.  Bupert  «. 
Penner 687 

18.  In  an  sction  for  damages  by  a  wife  for  loss  of  means  of 
support  resulting  from  the  sale  of  liquors  to  her  husband, 
the  latter*s  previous  intemperate  habits  may  be  consid- 
ered by  the  jury  as  affecting  the  measure  of  damages. 
Vldrich  v.  Oilmore 288 

19.  A  communication  through  the  telephone  from  Schuyler 
to  Omaha,  repeated  by  the  operator  at  Fremont,  an  inter- 
mediate station,  held  admissible  in  evidence  in  an  action 
for  breach  of  contract  in  case  stated  in  opinion.     Otkamp 

V.  Oadsden 7 

20.  When  a  defendant  moves  to  dissolve  an  attachment  and 
makes  affidavit  that  the  plaintiff's  affidavit  for  attach- 
ment is  untrue,  the  burden  of  proof  is  upon  the  plaintiff 
to  sustain  the  attachment  by  a  preponderance  of  the  evi- 
dence.    Volan  V.  Armstrong 339 


INDEX.  937 

91.  Where  *  witnees  has  testified  on  a  former  trial  of  the  caee 
and  his  testimony  reduced  to  writing  in  open  court  bj  the 
stenographic  reporter,  and  the  witness  is  absent  from  the 
state,  snch  testimony,  if  otherwise  competent,  is  admissible 
in  oTidence;  and  an  objection  "that  no  sufficient  cause 
has  been  shown  for  the  reading  of  that  testimony  "  is  not 
an  objection  to  the  mode  of  certifying  the  same,  and  was 
properly  overruled.     CUjf  of  Omaha  v.  Jensen 60 

Szoeptions.    See  Bill  of  £zcKPnoN&    Rb7isw. 

XzeoutionB.    See  Judicial  Sales. 

Property  in  hands  of  a  bailee  under  agreement  to  purchase 
at  his  election  cannot  be  taken  on  execution  to  satisfy  a 
Judgment  against  such  bailee,  before  payment  made  by 
him  to  bailor.     MeCUUandv,  Seroggin • •  637 

Exhibits.    See  Bill  of  Exosptions,  3, 6. 

Vtetors  and  Brokers.    See  Rsal  Estate  Bbokbbs. 

False  Imprisonment. 

1.  All  persons  who  directly  procure  aid  or  assist  in  the  un- 
lawful detention  are  liable  as  principals.  JohnMtm  v.  Bow 
ton 899 

8.  Is  the  unlawful  restraint  of  a  person  without  his  consent, 
either  with  or  without  process  of  law.    Id 896 

8.  It  is  not  necessary  to  prove  a  conspiracy  to  unlawfully  im- 
prison, in  order  to  entitle  the  injured  party  to  recover. 
Id 899 

4.  The  question  of  malice  in  an  action  for  false  imprisonment 
is  immaterial,  except  so  far  as  it  affects  the  measure  of 
damages.     Id. 

Fees.    See  Benevolent  Societies. 

A  coonty  treasarer  is  not  entitled  to  fees  on  moneys  paid  to 
him  by  township  treasurers.     Taplor  v.  Keamep  Ctmntf.,.  381 

Findings.    See  Moktoaoes,  5. 

On  review  in  supreme  court  the  presumption  is  in  favor  of 
the  correctness  of  the  finding  of  the  trial  court,  and  snch 
finding  will  not  be  reversed  unless  clearly  wrong.  Bickel 
«.  McAleer 615 

Fire  and  Police  Commissioners.     See  Mbtbofolitah 
Cities,  4.    Statutes,  3. 

Fire  Department.    See  Municipal  Cobpobations,  1* 
Fire  Insurance.    See  Insubance. 

Forcible  Entry  and  Detainer. 

1.  A  description  of  land  in  a  complaint,  as  the  '^N.  W.  i  see- 
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tioD  do,  towiuhip  S9,  range  14  west,"  is  not  Toid  for  nncer- 
taintj.    Devine  V.  Bwlenn  ..,^ 238 

3.  Where  a  grantee  of  real  estate,  on  receiving  bis  deed, 
takes  undisputed  possession  thereof,  hj  himself,  his  agent 
or  tenant,  causing  the  premises  to  be  fenced  and  culfci- 
vated,  such  iacts  constitnte  a  prior  possession  which  will 
entitle  such  grantee,  or  his  tenant,  to  prosecute  one  bj 
whom  he  is  dispossessed  for  forcible  entry  and  detention. 
QaUigher  v.  ConnelU 617 

8.  The  plaintiff  maybe  permitted  to  prove  payment  of  taxes 
by  one  under  whom  he  claims,  for  the  purpose  of  showing 
that  the  claim  and  possession  of  the  latter  is  in  good  faith. 
Id. 

4.  Instructions  set  out  in  opinion,  held  properly  given  and 
refused.    Id, 

ForeoloBure.    See  Crattbl  Mobtqaoes,  1.    EJECTMSirr,  1&. 
MoRTOA.aBS.    Tax  Liens,  1, 3. 

Foreign  Laws. 

In  the  absence  of  pleadiag  and  proof  to  the  contrary  the 
laws  of  another  state  will  be  presumed  to  be  like  our  own. 
Hoggin  V,  Haggin 376 

Forfeiture.    See  Insurance,  8,  10.    Landlord  and  Ten- 
ant, 6. 

Forgery. 

Where  the  eyidence  tended  to  establish  the  Act  that  the 
mortgage  was  a  forgery,  a  Judgment  canceling  the  appar- 
ent lien  thereof  was  right.  Capital  NaHonaL  Bank  v. 
WiUiama 410 

Fraud.    See  Banks  and  Banking.    Sales.    Statute  of 
Frauds. 

1.  The  ratification  of  a  deed  procured  by  fraud  and  undue 
infiaence  must  be  with  full  knowledge  of  all  facts  af- 
fecting its  validity.    Slaleyv.  HouseU.., ITS 

2.  In  an  ejectment  suit  the  Jury  was  warranted  in  finding 
that  the  deed  of  plaintiff's  grantor  was  obtained  by  fraud 
and  undoe  influence  where  the  testimony  showed  that  the 
maker  was  a  drinking  man,  old,  feeble,  and  childish;  that 
he  conveyed  the  land  while  sick  aind  delirious,  without 
lawful  consideration,  to  a  young,  Tigorous,  and  attractiTe 
women,  who  had  unlawfully  cohabited  with  him,  and 
promised  to  stay  with  him  while  he  lived,  and  afterward 
abandoned  him;    Id 168 
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Fraud  and  Misrepresentation. 

iDBtractioDs  set  out  in  opiuioD  held  erroneous.  Leavitt  v. 
Biaer 84 

Fraudulent  Conveyances. 

1.  While  a  transfer  of  property  to  a  relatiTe  by  a  person  liable 
on  a  claim,  where  the  effect  will  be  to  defeat  the  payment 
of  the  same,  will  be  scrntinized  very  closely,  yet  it  will  be 
sustained  if  made  in  good  faith  for  an  adequate  consider- 
ation.    Farrington  V,  Stone 46<S 

2.  It  is  not  sufficient  that  the  vendor  desires  to  defeat  the 
payment  of  a  claim  by  the  transfer  of  his  property;  to  ren- 
der the  conveyance  fraud n lent  it  must  be  taken  with 
knowledge,  actual  or  constructive,  of  the  proposed  fraud, 
or  there  must  be  a  want  of  consideration,    /d. 

Garnishment.    See  Attachment,  5,  7. 

Gteneral  Circulation.    See  Libel. 

General  Denial.    See  Ejectment. 

Governor.    See  Office  and  OFFicsBa    Constitutional 
Law,  2. 

Grade  of  Streets.    See  Municipal  Corporations,  % 

Guaranty.    See  Warranty. 

A  contract  of  scuaranty  is  assignable  and  the  assignee  may 
maintain  an  action  thereon  in  his  own  name.  Weir  v. 
AiUhony 936 

Habeas  Corpus. 

A  prisoner  in  the  penitentiary  rnier  a  second  sentence  pro- 
nounced after  a  former  judgment  against  hiin  upon  the 
same  verdict  had  been  vacated  without  authority  of  law 
will  be  discharged  where  the  first  sentence  has  expired. 
In  re  Jones 503 

Harmless  Error.    See  Contributory  Neglioekcb,  2.    Ju- 
dicial Sales,  1.    Review.    Trial. 

Herd  Law.    See  Animals,  4,  5. 

Homestead.    See  Quieting  Title,  2,  3. 

1.  A  mortgage  of  the  homestead  of  married  persons  is  of  no 
validity  as  against  the  homestead  right  unless  signed  and 
acknowledged  by  both  husband  and  wife.  WhWock  v, 
Oosson 829 

2.  A  mortgage  executed  by  a  husband,  the  heud  of  a  family, 
whose  wife  was  at  the  time  insane  and  an  inmate  of  an 
asylum  in  soother  state,  was  held  void  as  against  the 
homestead  right.    Id. 
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3.  In  mch  %  CMe  neither  the  hneband  nor  wife  will  be  estopped 
to  deny  the  Talidltj  of  the  mortge^o  in  a  foredomre  pio- 
eeeding.    Id.  

4.  In  ench  m  suit,  where  the  answer  pnts  in  iaaae  the  Taliditj 
of  the  mortgage  on  the  gronnd  of  exemption,  a  decree  will 
not  be  allowed  Ibr  the  aale  of  ao  much  of  the  homestead 
as  exceeds  $2,000  in  value,  nnless  the  yalne  of  the  propertj 
is  alleged  bj  the  plaintiff  or  put  in  issue  by  proper  plead- 
ing/L    Jd, 

Husband  and  Wift.    See  Homsstbad.    Mabbiaok. 

Identity.    See  Deeds,  2. 

Impeachment.    See  Aoknowlbdombnt.    WinrisaEB,  a. 
A  certifieato  of  acknowledgment  of  a  deed  or  mortgage,  in 
proper  form,  can  be  impeached  only  by  dear,  oonyindng, 
and  satisfactory  proof  th^t  the  certtflcste  is  false  and 
fraadnlent.    PhilUps  v,  BiBkop.. 487 

Impounding  Animals.    See  Animals,  4,  6. 

Imprisonment.    See  False  Impbisonkevt. 

Improvements.    See  Ejbotmemt,  11^-14. 

Indemnity  Bond.    See  Lost  iNBTBUMEKxa 

Izgtmotions. 

A  county  judge  has  no  power  to  commit  for  contempt  one 
gnilty  of  disobedience  of  an  inj unction  allowed  by  him  ia 
an  action  in  the  district  court.  In  such  a  case  the  con* 
tempt  is  against  the  district  court     Johnmm  v.  Bsuloii....  886 

Insanity.    See  Homestead,  2. 

A  son  was  mentally  incapacitated  for  transacting  business. 
His  father  assisted  him  in  paying  and  securing  debts,  and 
took  possession  of  certain  personal  property  of  the  son, 
under  a  bili  of  sale.  In  an  action  of  replevin  by  the  son 
to  recover  the  property,  the  contract,  not  being  for  neces- 
saries, was  held  void.     Wilkin9  e.  Wilkin^ 212 

Insolyency.    See  Ranks  and  Banking. 

Instructions.    See  Fbaud,  1.    Landlord  and  Tenant,  3 
Labceny,  2.    Trial,  3,  7. 

1.  A  party  is  entitled  to  have  his  case  submitted  to  the  Jnry 
upon  his  theory  as  shown  by  the  eyidence.     Cunninghaim 

c.  FuUer 68 

2.  An  oral  instruction  directing  the  jury  to  **  disregard  this 
testimony  entirely  on  this  point"  where  no  testimony 
had  l)eeu  given  was  not  prejudicial  error.  Conaaid  e. 
Shildon.^ 258 
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8.  The  instrac  lions  in  an  action  to  reeover  the  yalne  of  cer- 
tain goods  sold  under  foreclosure  of  chattel  mortgage,  on 
questions  of  valae,  naary,  and  conversion,  set  oat  in 
opinion,  Keld  to  be  a  correct  statement  of  the  law.  Omaha 
Audion  <Jt  Storage  Co.  v.  Sogers 66-7 

4.  A  paragraph  of  a  charge  to  the  jnrj  should  be  construed 
as  a  whole,  and  if  so  construed  it  correctly  states  the  law, 
will  not  be  condemned  because  a  detached  part  thereof, 
construed  by  itself,  might  be  subject  to  criticism.  8L 
Favi  Fire  <ft  Marine  Insurance  Co,  v,  Qoltheff 352 

InBuranoe.    See  Bbneyolbnt  Societies. 

1.  The  valued  policy  act  of  18B9  ia  sustained.  German  In- 
surance Co.  r.  Penrod 273 

2.  Evidence  of  freight  charges  and  cost  of  handling  goods 
destroyed  by  fire  is  admissible  to  show  amount  of  loss. 

St.  Paul  Fire  <&  Marine  Insurance  Co,  v,  Qotthdf. 358 

3.  The  testimony  and  conduct  of  the  parties  referred  to  in 
the  opinion  clearly  established  the  making  and  delivery 
of  the  policies  of  insurance.  Star  Union  Lumber  Co,  v. 
Finney 215 

4.  After  a  loss  has  occurred  the  insured  may  assign  the  right 
to  recover  for  same  without  the  consent  of  the  company, 
and  the  assignee  may  recover  in  his  own  name.    Id, 

5.  An  agent  with  authority  to  issue  a  policy  has  power  to 
authorize  an  assignment  of  so  much  thereof  as  wonld 
cover  a  mortgage  named  in  the  application.  German  Iw 
9urance  Co,  v,  Penrod 273 

6.  A  finding  of  arbitrators  that  includes  only  a  stock  of 
goods  as  it  appeared  after  the  flre,  and  makes  no  reference 
whatever  to  the  value  before,  is  merely  an  invoice  and 
not  an  award.  8L  Paul  Ftre  A  Marine  Insurance  Co,  v. 
GoUhelf. 352,358 

7.  The  provision  in  a  policy  of  insurance,  that  the  company 
shall  have  sixty  days  in  which  to  pay  the  loss,  is  personal 
and  may  be  waived  by  it.  It  is  merely  a  provision  that 
during  the  time  stated  it  shall  not  be  liable  for  costs. 
Star  Union  Lumber  Co,  v.  Finneg„ 215 

8.  Where  there  is  a  default  in  paying  assessments  and  the 
company  does  not  declare  the  policy  forfeited,  but  oontin- 
nes  to  make  further  assessments  as  losses  occur,  it  will  be 
a  waiver  of  the  cause  of  forfeiture.  Farmers  Union  In- 
surance  Co,  v.  Wilder^ 573 

9.  A  company  waives  the  provision  of  a  policy  for  notloe 
within  a  specified  time,  where  part  of  a  stock  of  goods  has 
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been  destroyed,  by  demanding  and  taking  posseaBion  of 
the  remainder  of  the  goods  and  books  of  the  insured  and 
endeavoring  with  the  latter  to  ascertain  amount  of  loss. 
81.  Paul  Fire  dt  Marine  Inturance  Co.  v.  Qalthelf^ 351 

10.  Under  the  provisions  of  a  policy  reserving  to  the  company 
the  right  to  cancel  the  risk  at  any  time  by  returning  the 
premium  pro  rata  for  the  unexpired  term,  the  company 
cannot  rescind  the  policy  without  notice  to  the  in  sured 
and  payment  of  the  unearned  premium.  Oerman  Inwr- 
anee  Co.  v.  Sounds 7511 

11.  A  petition  alleging  the  execution  and  deliyery  of  the  pol- 
icy, destruction  of  the  buildings  by  fire,  loss,  that  plaintiff 
was  not  negligent  and  that  he  had  performed  all  the  con- 
ditions of  the  policy  to  he  performed  by  him,  was  keid  to 
state  a  cause  of  action  without  allegring  that  the  damages 
had  not  been  paid.    Hanover  Fire  Insurance  Co.  v.  SeheUak^  701 

\%  The  company  was  not  prejudiced  by  an  innocent  misstate- 
ment of  the  title  by  the  insured  in  his  proof  of  loss  where 
he  had  an  insurable  interest  in  the  property ,  and  the  proof 
of  loss  would  have  been  <  qually  available  had  the  insured 
stated  therein  the  actual  facts  as  to  his  ownership.  Star 
Union  Lumber  Co.  r.  Finney 216 

13.  Where  premium  notes  have  been  given  to  a  mutual  insur- 
ance company,  assessments  to  be  made  thereon  liom  time 
to  time  as  losses  occur,  in  case  an  assessment  Ib  not  paid 
in  thirty  days  after  personal  demand  therefor,  or  by  letter, 
the  company  may  recover  for  the  whole  amount  of  the  de- 
posit note  with  costs,  and  executions  will  thereafter  be 
issued  on  such  judgment  as  assessments  for  losses  may  re- 
quire.    Farmers  Union  Insurance  Co  v.  Wilder. 67!l 

14.  Where  a  loss  occurred  before  the  building  was  completed, 
in  an  action  upon  a  policy  which  stated  that  the  building 
was  occupied  by  a  tenant,  it  was  no  defense  that  the  build- 
ing was  unoccupied  where  the  agent  had  filled  out  the 
application  for  insurance  showing  that  the  building  was 
in  course  of  erection,  and  issued  the  policy  thereon.  Oer- 
man InauranceCo.  v,  Penrod.. 273 

15.  A  local  agent  who  has  the  power  to  make  a  contract  of 
insurance  has  authority  to  consent  to  additional  insurance 
and  to  accept  notice  of  a  change  in  the  risk  and  of  the 
placiog  of  incumbrances  on  the  property,  unless  there  is 
some  provision  in  the  policy  to  the  contrary.  Qtrman  /a- 
Sttrance  Co.  v.  Rounds 752 

16.  Where  such  an  agent  employed  a  clerk  and  authorized 
him  to  transact  business  in  the  agent's  name  an  endorse- 
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ment  by  the  derk  upon  a  policy  made  within  the  afgent't 
authority,  and  in  which  the  latter  acqaieeced,  was  the  ad 
of  the  agent  and  was  binding  upon  the  company.  *  Id. 

17.  The  indorsement  upon  a  policy  by«snch  an  agent  of  his 
approval  of  the  assignment  of  a  policy  is  binding  npon 
the  company  where  the  policy  contains  a  claase  that  *'  no 
assignment  thereof  shall  be  valid  unless  the  same  is  in- 
dorsed thereon  and  approved  by  the  company,  or  its  reg- 
ular agent,  in  writing.''    Id. 

Intoxicating  Liquors.    See  Contbibution.    Liquobs. 

Issues  In  Appellate  Court.    See  Appeal,  6, 7, 10,  16. 

Joinder  of  Actions. 

An  action  of  qectment  may  be  joined  with  one  to  recover 
rents  and  profits.     Fletcher  v.  Brovm.. 660 

Joint  Tort-Feasors.    See  Contbibution. 

Journal  Entry. 

On  Jostioe's  docket  cannot  be  corrected  by  order  from  an  ap- 
pellate court.     Worley  v,  8hong 312 

Judgments.    See  Decbbeb.    £minbnt  Domain,  4,  6.    Rb- 

PLKVIN,  1,  3,  6. 
1.  An  action  can  be  maintained  on  a  domestic  judgment. 
Eldredge  v.  AuUman 884 

5^  Entered  by  a  justice  of  the  peace  the  day  after  verdict  is 
void.     Worley  v.  Shong 312 

8.  A  court  of  equity  will  grant  relief  against  a  judgment 
procured  by  the  creditor's  fraudulent  concealment  of  facts. 
PhUlips  V.  Kuhn 195,  196 

4.  Without  a  showing  of  prejudice  to  plaintiff  in  error  in 
case  stated  in  opinion  the  judgment  will  not  be  reversed. 
McDonald  v.  Bowman^ 93 

5.  Will  not  be  set  aside  where  the  testimony  is  conflicting 
and  does  not  preponderate  in  favor  of  either  party.     02e- 

9onv.  City  of  PlaU&mmUh  ^ 153 

Rudolph  V.  DatfU 157 

6.  A  decree  foredoeing  a  real  estate  mortgage  is  a  final  judg- 
ment npon  which  the  parties  to  the  suit  may  reply,  and 
any  modification  thereof  without  notice  is  void.    Homan 

V.  Mellman • 414 

7.  An  order  of  a  county  judge,  duly  made  without  fraud  or 
collusion,  allowing  a  claim  against  the  estate  of  a  de- 
ceased perdou,  is  a  final  order,  and  unless  appealed  from 
will  be  couclusive  and  have  the  effect  of  a  judgment  and 
not  be  open  to  collateral  attack.     Yeatinan  v.  Yeatman.*.  422 
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8.  Where  there  is  actual  perw>nal  serrice  of  process  apoo  a 
defendant,  as  bj  reading  the  sommons  to  him  in  place  of 
serving  a  copy  of  the  same,  and  the  defendant  does  not 
appear  and  object  on  that  ground,  and  judgment  is  ren- 
dered against  him,  it  is  not  open  to  collateral  attack,  as 
the  Jadgment  is  not  void  bat  Toidable.     Qamdjf  v.  J^y..,  711 

9.  Three  common  carriers  united  to  complete  a  line  for  the 
transportation  of  goods,  and  a  piano  was  injured  by  the 
intermediate  carrier.  Judgment,  in  an  action  of  which 
the  wrong-doer  had  notice,  was  rendered  against  the  car- 
rier that  receiTed  the  piano  for  shipment.  In  an  action 
bj  the  latter  against  the  carrier  guilty  of  neglii^ence  the 
Jadgment  was  conclusive.    M,  F»  B.  Co.  v,  Tioiss 297 

10.  Attorneys  satisfied  a  jadgment  for  leas  than  tha  amount 
named  therein.  On  motion  of  their  client,  after  the  time 
for  taking  the  cause  to  the  supreme  court  bad  elapsed,  the 
satisfaction  was  set  aside  on  the  grounds  that  the  client 
was  the  $oU  owner  of  the  Jadgment  and  that  the  attorneys 
were  without  authority  to  make  a  compromise.  A  peti- 
tion in  an  action  to  restrain  the  collection  of  the  sum  in 
excess  of  the  amount  for  which  satisfaction  had  been  en- 
tered, alleging,  inter  o/ta,  that  the  client  owned  half  the 
judgment  and  the  attorneys  the  other  half,  stated  a  cause 
of  actioa.    PhUlip%  v,  Kuhn 187 

Judicial  Sales.    See  Mobtgaoes,  6.    Kevibw,  30. 

1.  A  sale  will  not  be  set  aside  for  irregularities  or  errors  not 
prejudicial  to  the  party  complaining.    MiVer  v.  Lanham.,,  886 

2.  A  notice  of  sale  under  a  mortgsge  or  decree  will  generally 
be  hM  sufficient  if  the  property  be  described  as  in  th« 
mortgage  or  decree.     Id, 

3.  A  sale  will  not  be  set  aside  on  the  motion  of  a  mortgagor 
on  the  ground  that  the  purchaser  has  not  paid  off  claims 
adjudged  to  be  prior  liens  upon  the  property  sold.    Id, 

4.  Evidence  examined,  and  held  that  the  valae  of  the  prop- 
erty sold  by  virtue  of  a  decree  of  foreclosure  is  not  so 
greatly  in  excess  of  the  value  found  by  the  appnusers  as 
to  call  for  the  setting  aside  of  the  sale.    Id, 

6w  A  purchaser  at  s  mortgage  foreclosure  sale  is  chargeabls 
with  notice  of  such  material  facts  as  the  records  disclose, 
and  will  not  be  relieved  from  completing  his  purchase  on 
account  of  defective  title  or  prior  incumbrances.  Noriiam 
e.  Nebra9ka  Loan  4t  Truti  Cb ^  466 

C  The  doctrine  of  eavtai  emptor  applies  to  all  Judicial  sales, 
subject  to  the  qualification  that  the  purchaser  is  entitled 
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to  relief  on  the  ground  of  frand  or  affcer-diacoTered  mistake 
of  materia]  facta,  where  he  is  free  from  negligence.  He  is 
boond  to  examine  the  title  and  not  rely  on  statements  of 
officers  conducting  the  sale.    Id, 

7.  The  officer  oondocting  is  under  the  control  of  the  court, 
and  it  is  its  datj  to  see  that  the  advertisement  of  sale  is 
published  in  a  paper  that  will  give  it  general  publicity  so 
as  to  invHe  competition,  and  that  the  sale  in  other  respects 

is  fairly  condacted.     State  v.  HoUiday 327 

8.  If  the  trial  court  errs  in  any  of  its  proceedings,  its  action 
may  be  reviewed;  but  the  supreme  court  will  not  by  man- 
damtM  direct  the  officer  making  the  sale  to  advertise  tha 
same  to  any  particular  newspaper.     Id. 

Jurisdiotion.     See  Attachment,  5.     County  Coubts. 
Equity,  2.    Speoial  Tribunal.    Summons,  2,  3. 

Jury, 

1.  Where  a  party  waives  all  objections  for  cause  to  the  jurors 
called  to  try  his  case,  and  also  bis  peremptory  challenges, 
he  thereby  waives  a  challenge  to  the  array.  Weeping 
Water  Electric  Light  0».  v.  Haldeman 139, 149 

2.  A  motion  to  quash  the  panel  of  jurors  because  not  drawn 
in  proportion  to  the  number  of  electors  of  the  several  pre- 
cincts of  a  county,  verified  by  an  attorney  upon  mere  be« 
lief,  is  not  sufficient  to  justify  the  court  in  quashing  the 
panel     Id 139 

Justioe  of  the  Peace.    See  Pleading,  14. 

1.  On  the  trial  of  a  case  in  an  ordinary  action,  where  the  de* 
lendant  has  entered  an  appearance  but  is  not  preeent  at 
the  trial,  it  will  be  assumed  that  the  cause  of  action  it 
denied,  and  it  will  devolve  upon  the  plaintiff  to  prove  the 
same.    Carrv.  Luseher ••  318 

2.  A  judgment  entered  by  a  justice  of  the  peace  upon  tba 
verdict  of  a  jury  the  day  after  the  verdict  was  filed  was 
not  entered  immediately  within  the  meaning  of  section 
1002  of  the  Code,  and  the  justice  had  lost  jurisdiction  at 
the  time  theentry  was  made.     Warleg  v.  Bhang •  312 

Laohes. 

It  is  not  the  policy  of  the  law  to  enforce  stale  claims.  StreUa 
V.  ffartman 406 

landlord  and  Tenant.    See  Equity. 

1.  A  promise  by  a  lessee  of  real  estate  to  pay  all  taxes  upoa 
the  property  does  not  apply  to  special  assessments  for  the 
oonstmction  of  a  sewer.     Ittner  v.  Bobin9on 133 

63 
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Sl  In  action  apon  a  lease  to  reooTer  lent^  the  defendant  al- 
leiced  that  the  boilding  waa  leased  for  an  nnlawftal  pnrxioae, 
naming  it,  to  which  the  plaintiff  replied  that  the  same  de- 
fense had  been  interpoeed  to  an  action  npon  other  install- 
ments of  rent,  and  OTorrnled.  Held,  That  the  proof  failed 
to  establish  an  estoppel.     Heiiman  v,  OWoer^ 334 

3w  An  instruction,  in  substance,  that  the  jorj  maj  determine 
if  the  hoQse  was  to  be  *'  osed  for  such  nnlawfnl  purpose," 
"  or  other  unlawful  purposes,"  is  erroneous.     Id. 

4.  The  unlawful  purpose  which  it  is  claimed  rendeta  the 
contract  illegal  and  void  must  be  pleaded,  and  unless 
so  pleaded  should  not  be  submitted  to  the  jury.    Id. 

ft.  In  order  to  work  a  forfeiture  of  a  lease  for  non-payment 
of  rent  there  must  be  a  demand  on  the  tenant  for  the  rent^ 
although  such  demand  may  be  in  the  form  of  a  notice  to 
quil     Haynnv.  Union  Inteatw^t^t  Co 787 

d.  A  court  of  equity  will  protect  a  tenant  in  posKssion  of 
property  until  he  is  paid  the  value  of  the  furniture  and 
fixtures  purchased  by  him  under  a  lease  which  proTided 
that  the  lessor  should  pay  for  the  same  upon  the  expira- 
tion of  the  lease,  and  before  the  surrender  of  the  premises, 
and  for  that  purpose  will  restrain  the  landlord  from  pros^ 
outing  a  suit  for  possession.     Id 766,  771 

Larceny.    See  Criminal  Law,  2. 

1.  Evidence  examined,  and  hM  not  to  sustain  a  Judgment  of 
conviction  for  larceny.     Kaiurv.  State.. 704 

%  Instruction  set  out  in  opinion,  on  question  of  possessioo  of 
stolen  property,  held  erroneous.     RM  v.  State 385,  286 

3.  Whether  the  inference  of  guilt  is  to  be  drawn  from  pos- 
session of  stolen  goods  is  a  question  of  fact  for  the  joiy. 
Id 28S 

Leading  Question.    See  Witnesses,  1. 

Lease.    See  Bailment.    Landlobd  and  Tenant. 

A  promise  by  a  lessee  of  real  estate  to  pay  ail  taxes  upon  the 
property  does  not  apply  to  special  assessments  for  the  con- 
struction of  a  sewer.     Ittner  V.  Sobinoon 133 

Legislature.    See  Constitutional  Law,  3. 

Libel. 

1.  lu  the  prosecution  for  a  false  and  malicious  libel  charged 
to  have  been  published  in  the  Kaneae  Ciljft ^aa,  a  nevrs- 
paper-  published  and  of  general  circulation  in  Douglas 
county,  Nebraska,  held,  that  to  charge  a  felony  the  paper 
must  be  of  general  circulation  and  that  the  limitation  to 
one  county  merely  charged  a  misdemeanor.     Koen  v.  Stmie^  676 
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2.  In  a  prosecution  for  a  falae  and  malicious  libel  it  U  not 
necessary  that  the  newspaper  circulate  to  any  cousider- 
able  ex  cent,  if  at  all,  out  of  the  state,  nor  thnt  it  circulate 
in  every  county  in  the  state,  but  it  must  extend  b^ond 
the  coonty  in  which  it  is  published  and  haye  a  general  dr- 
cnlation.    Id, 

laienB.    See  Mechanics'  Liens. 

Iiife  Estate. 

The  life  estate  of  a  husband  as  tenant  by  the  curtesy  is  sub- 
ject to  seizure  and  sale  on  execution  against  him.  A  ten- 
ant by  the  curtesy  may  likewise  convey  his  title  by  deed 
or  mortgage.     Dtming  v.  Milts 738 

Limitation.    See  appeal,  14.    Bill  of  Exceptiohs,  8. 

liimitation  of  Actions.    See  Advbbse  Possession,  3. 

Iiiquor  Dealer's  Bond.    See  Principal  and  Susett,  5. 

Iiiqnors.     See  Contriblttion. 

1.  Defective  dealer's  bond  doe^  not  release  the  principal  from 
liability  for  damages  resulting  from  sale.  Uldrich  v.  QiU 
mare 290 

8.  Where  a  dealer's  bond  contains  no  provision  for  the  pay- 
ment of  all  damagas  which  may  be  adjudged  against  him 
under  tbe  license  law,  no  action  can  be  maintained  against 
the  sureties  thereon  for  damages  resulting  Irom  the  sale  of 
intoxicating  liquors  by  the  principal  on  the  bond.     i<2»...  288 

8.  In  an  action  for  damages  by  a  wife  for  loss  of  means  of  sup- 
port resulting  from  the  sale  of  liquors  to  her  husband, 
the  latter's  previous  intemperate  habits  will  not  defeat  a 
recovery,  yet  they  may  properly  be  considered  by  the  Jury 
as  affecting  the  measure  of  damages.  Defendant's  in- 
structions as  modified  by  the  court  were  properly  given. 
Id 288,291 

laOBt  Instruments. 

Where  a  negotiable  note  is  lost  before  it  becomes  du6  the 
court  will  require  the  plaintiff  to  give  an  indemniJ^ing 
bond  to  the  maker  as  a  condition  of  recovering  judgment, 
but  where  the  instrument  is  lost  after  it  becomes  due,  no 
bond  ordinarily  will  be  required.     Means  v,  Kendall. 693 

Iffigority  Vote.    See  County  Supervi80b& 

Malice.    See  False  Imprisonment,  4. 

Malicious  Mischief. 

A  dog  has  a  money  value  which  the  owner  may  recover  fh>m 
one  who  wrongfully  and  unlawfully  kills  his  dog.  Ifehr 
9.  Stale 838 
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Mandamus. 

1.  Will  not  lie  to  compel  ft  oonnty  board  to  let  the  oontnM!i 
for  printing  the  delinqaent  tax  list  to  the  lowest  Udder. 
State  V.  Lincoln  County 346 

8.  Lies  to  compel  board  of  oonnty  sapervisors  to  indode  in 
its  estimate  of  expenses  the  amoant  payable  to  an  agri- 
oaltaral  society  under  sec.  12,  ch.  2,  Oomp.  Stats.  State  9. 
BobinBon 402 

8.  Will  He  to  compel  a  school  district  to  pay  money  due  a 
contractor  upon  estimatt^s  famished  by  the  architect  ander 
a  contract  for  the  oonstrnction  of  a  high  school  botlding. 
Orap  V.  School  DUtrict  of  Norfolk '. 438 

4.  Will  issoe  against  the  anditor  of  state  to  compel  the  issu- 
ance of  a  certificate  to  a  secret  benevolent  order  to  trans- 
act business  in  this  state,  without  the  payment  of  fees, 
under  sec  32,  ch.  43,  Com  p.  Stats.     Stale  v.  Benton 406 

6.  Will  not  issue  to  require  a  Judge  of  the  disitrict  court  to 
fix  the  amount  of  a  bond  for  appeal  from  an  order  confirm- 
ing a  sale  under  mortgage  foreclosure,  where  no  objection 
was  made  to  the- order.     State  v,  Doane^ 707 

6.  Will  issue  on  the  relation  of  a  county  superintendent  to 
compel  the  moderator  of  a  school  district  to  conntenign 
all  proper  orders  drawn  by  the  director  on  the  district 
treasurer  where  he  has  refused  to  perform  such  duty. 
Montgomery  v.  State^ 656 

7.  The  supreme  court  will  not  by  manditmue  direct  an  officer 
making  a  sale  under  a  decree  of  foreclosure  of  a  mortgage 
rendered  in  the  district  court  to  advertise  the  same  in  any 
particular  newspaper,     ttate  v.  ffoUiday 327 

6.  Will  issue  against  county  commisiionerB  to  compel  them 
to  call  a  special  election  for  the  relocation  of  the  county 
seat  under  sec  1»  art.  3,  ch.  17,  Oomp.  Stats.,  upon  their 
unlaw  All  reAisal  to  do  so  after  the  petition  provided  by 
law  has  been  presented  to  them.     State  v.  Crabtree^ 106 

Marriage. 

1.  Without  license  does  not  affect  its  validity  if  otherwise 
legal.    Hoggin  V,  Hoggin 376 

8.  Where  a  marriage  is  solemnised  before  a  person  professing 
to  be  authorised  by  law  to  solemnize  marriages,  and  it  is 
consummated  with  the  full  belief  on  the  part  of  the  persons 
•o  married,  or  either  of  them,  that  they  have  been  lawfully 
Joined  in  wedlock,  the  marriage  will  be  valid,  although 
the  person  before  whom  it  was  solemnised  had  no  author- 
ity.    Id 375 
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3.  In  such  a  case  the  wife  ooald  not  reooTer  damages  from 
her  hasband  for.  frandolently  indacing  her  to  enter  into  a 
pretended  marriage,  bat  was  entitled  to  have  satisfaction 
of  a  former  judgment  for  alimony  set  aside  and  the  judg- 
ment reinstated.     Id^ 376 

Master  Commissioiiers,    See  Judicial  Sales,  7, 8. 


* 


1.  ** Caveat  emptor  "  applies  to  all  judicial  sales.  Norton  v.  N^* 
braaka  Loan  ^  Trust  Co 466 

3.  ^^Bespondeat  superior  ^^  does  not  apply  to  the  negligent  acts 
of  a  member  of  the  fire  department  of  a  city.  OUlegpie  p. 
Otty  of  Lincoln 84 

Mayor.    See  Mktkopolitan  Crriss,  2. 

Measure  of  Damages.    See  Assault.     Cabbibbs,  8-6. 

CONYEBSION,  4.     Ck>yENANT  OF  WABBANTY,  6.     DAK- 

AGEs.    Death  by  Wbongful  Act.    Ejectment,  12. 

False  Impbisonh  bmt,  4.    Vendob  and  Vendee,  3, 4. 

For  breach  of  builder's  contract.     Con$aul  v.  8hMon 247 

Mechanics'  Liens. 

1.  The  findings  of  the  trial  court  will  not  be  disturbed  on 
appeal  where  they  are  sustained  by  the  evidence.  Her- 
beH  V,  Keck 608 

2.  Where  the  answer  to  a  petition  to  foreclose  a  mechanic's 
lien  denies  the  indebtedness  in  the  full  amount  claimed, 
but  admits  indebtedness,  not  stating  the  amount,  the 
plaintiff  is  entitled  to  judgment  on  the  pleadings.     Gray 

V.  Elbling 278,  284 

8.  A  person  who  furnishes  any  material  for  the  construction 
of  a  building  by  virtue  of  a  contract,  express  or  implied, 
with  the  owner  thereof,  is  entitled  to  a  lien  thereon  for 
the  amount  due  for  the  same,  upon  filing  a  sworn  state- 
ment of  his  account  with  the  register  of  deeds  of  the 
proper  county  within  four  months  of  the  time  of  furnish- 
ing such  material.     Liveaey  V,  Brown Ill 

4.  Where  an  absolute  deed,  properly  executed  and  acknowl- 
edsed,  is  given  and  intended  only  as  a  mortgage,  and  the 
contract  to  reconvey  rests  in  parol,  the  proper  recording 
of  the  instrument  is  constructive  notice  of  the  interest  of 
the  grantee  in  the  property  therein  described.  Such  lien 
is  superior  to  a  mechanic's  lien  for  materials  furnished 
under  a  contract  entered  into  with  the  grantor  after  the 
Tecording  of  such  deed.     Id 211 

Metropolitan  Cities.    See  Office  and  Officers. 

1.  The  general  provision  contained  in  section   172  of  the 
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diurier  of  the  city  of  Omnha,  for  tbe  removal  of  city  officeia^ 
upon  charges  by  the  district  court,  is  not  ezclosiTe.  Siaie 
V.  Smith 14 

S.  The  mayor  had  authority  to  remove  the  oommiasioner  of 
health  without  having  made  charges,  and  to  appoint  one 
in  his  place.    8iaU  v.  Somen 3S3 

3.  Section  172  of  the  act  in  relation  to  metropolitan  citiea 
rfqni ring  charges  to  be  made  before  remoying  offioers  does 
not  apply  to  a  case  where  the  power  of  removal  is  retained 
and  no  charges  are  reqaired.    Id. 

4.  By  the  Omaha  charter  the  governor  is  authorized  to  re- 
move members  of  the  iKtard  of  fire  and  police  commission- 
ers for  official  misconduct  only,  and,  upon  charges  specify- 
ing the  particular  act  or  acts  to  be  proved  and  an 
opportunity  to  be  heard  in  their  own  defense.  SteUe  e. 
Smith 14 

6  Where  the  statuto  authoricing  the  appointment  of  a  oom- 
missioner  of  health  contains  a  reservation  of  tbe  right  of 
removal  without  preferring  charges  and  this  power  is  ex- 
ercised by  the  removal  of  tbe  incumbent  and  tbe  appoint- 
ment of  another  in  his  stead,  the  right  of  the  former  to  the 
oi&ce  will  cease.     State  v.  Somen 323 

Mingled  Funds.    See  Banks  and  Banking. 

Misohief.    See  Malicious  Misghibf. 

MiiQoinder  of  Parties. 

Is  not  ground  for  demurrer.    LaneaUer  Coumiy  v.  BuBh  ......••  120 

Moderator  of  School  District.    See  Schools,  3. 

Money  Had  and  Reoeiyed.    See  Plbadino,  2,5. 

Mortgages.    See   Acknowlkdomknt.     Debds,  9.     Hobcs- 
STBAD.    Judicial  Salbs,   2.    Quieting   Titlb,  S. 

SUBBOOAT^ON,  2.      VbNDOB  AND  VeNDBB,  2. 

1.  In  a  foreclosure  proceeding  the  holder  of  a  prior  mortgage 
is  not  a  necessary  party.     SiraUon  v.  BeUdorph 314 

8.  It  is  not  essential  to  the  Tallditj  of  a  notice  to  sell  real 
estate,  to  state  therein  the  amount  of  the  decree.    Id. 

8.  Where  forgery  is  proven  a  Judgment  canoeliuK  the  appar- 
ent lien  of  a  mortgage  is  proper.  Capital  National  Bank  v. 
Waiiam9 410 

4.  The  fraudulent  alteration  of  a  promissory  note  secured  by 
a  mortgage  cancels  the  debt  which  it  eridenced  and  dis- 
charges the  mortgage.     Walton  Flow  Oo.  v,  Campbell -  174 

5.  In  a  foreclosure  proceeding,  where  the  holder  of  a  prior 
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mortgage  is  not  made  a  parly,  it  ia  not  necessary  for  the 
oonrt  to  find  the  amount  dae  on  snch  mortgage.  Stratum 
V,  Beisdorph 314 

6.  Where  parties  have  heen  peraonally  served  with  summons 
and  make  an  appearance  in  a  snit  to  foreclose  a  mortgage, 
they  cannot  afterward,  to  defeat  confirmation,  assail  the 
decree  for  a  mere  irregularity.    Id, 

7.  A  person  who  received  an  application  through  an  agent  for 
a  loan  npon  real  estate  sent  a  draft  for  the  amount  of 
the  loan,  payable  to  the  mortgagor,  to  his  agent,  and  in- 
strncted  him  to  have  certain  liens  on  the  property  satisfied. 
The  agent  procured  the  indorsement  of  the  mortgagor  on 
the  draft  and  retained  the  same  on  the  pretense  of  satisfy- 
ing the  liens,  but  iuste^id  of  doing  so  absconded  with  the 
money  without  paying  the  claims.  Hefd^  That  the  proof 
failed  to  show  a  delivery  of  the  draft  to  the  mortgagor, 
and  did  show  that  the  agent  was  intrusted  with  the  same 

as  agent  of  the  lender.     Figley  v.  Bradshaw 337 

8.  The  loan  having  failed,  a  mortgage  for  commission  in  pro- 
curing the  same  was  properly  canceled.     Id, 

9.  The  note  and  mortgage  being  void,  and  having  been  trans- 
ferred to  a  bona  fide  purchaser,  judgment  was  properly 
rendered  against  the  party  making  the  assignment.     Id, 

10.  In  a  foreclosure  proceeding  it  appeared  that  defendant, 
before  the  execution  of  the  mortgage,  had  conveyed  the 
land  by  deed  to  one  who  afterwards  became  his  wife;  that 
the  deed  was  duly  filed  for  record  before  the  mortgage 
was  given;  that  the  records  of  the  county  where  the  land 
was  situated  were  destroyed  by  fire,  and  when  partially 
restored  failed  to  show  the  record  of  the  deed;  that  the 
mortgage  was  executed  after  the  wife's  deatli,  and  that 
the  wile  died  intestate.  Held^  That  the  title  to  the  prop- 
erty was  in  the  wife  at  the  time  of  her  death  and  descended, 
subject  to  the  hnsbaud's  right  by  curtesy  therein,  to  her 
only  daughter,  and  that  the  mortgagee  was  entitled  to  a 
decree  of  foreclosure  and  sale  only  of  the  life  estate  of  the 
husband.    DenUng  v.  Miles 789 

Motions.  See  Affidavits.    Appeal,  6, 9,  12.    Attachbibnt, 
13.  Bill  OF  Exceptions, 2, 6.  Continuance.  Plead- 
ing, 9.    Practice,  1.    Review,  18.26,  33. 
A  motion  to  quash  a  panel  of  jurors,  verified  by  an  attorney 
upon  mere  belief,  is  insufficient,      \yeepinff  Water  Electric 
Light  Co,  v,  Haldeman 139 

Hultiplioity  of  Suits.    Bee  Equity,  2. 
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ICnzdoipal  Corporations.    See  Estoppel^  1.    Hxtbopoli- 

TAN  ClTin.     NBGLIOBNCS,  1.     OFFICS  AKD  OFFICXBa. 

Taxatioh. 

1.  A  city  is  not  liable  mt  oommoo  law  for  the  negligent  acta 
of  tbe  members  of  its  fire  department.  OiUeapie  c.  CUg  •/ 
Lincoln,^ 34 

2.  Under  sec.  31,  eh.  9,  Gen.  Stats.,  a  city  of  the  second  class 
can  only  establish  the  grade  of  a  street  by  ordinance.  In 
an  action  for  damages  caused  by  surface  water  it  waa 
error  to  instruct  thejniy  otherwise.  Themanson  v.  City  of 
Kearnejf 881 

8.  A  city  cannot  shift  responsibility  for  keeping  its  streets  la 
a  safe  condition  onto  a  contractor  who  has  made  an  exca- 
▼ation  in  a  public  street,  and  thus  relieTC  itself  from  lia- 
bility for  neglect  to  erect  proper  barriers.  Orijr  of  Omaha 
V.  Jenoen 68 

4.  The  collection  of  a  special  assessment  for  the  improTement 
of  a  public  street  will  not  be  enjoined  in  a  ease  where  the 
plead  inge  and  evidence  show  that  it  wss  sabstantially 
correct;  no  objection  having  been  made  until  the  work 
was  completed  and  there  being  no  offer  to  pay  the 
amount  justly  due  for  the  improvement  Rediek  v,  dig 
of  Omaha 125,  138 

6b  When  the  authorities  of  a  city  change  the  grade  of  a  street, 
appoint  appraisers  to  assess  tbe  damages  of  abutting  own- 
ers, and  confirm  the  award  when  returned,  the  city,  on  the 
trial  of  an  appeal  taken  by  the  land-owner  from  the  aswss- 
ment  of  damages,  cannot  urge  defects  and  irre^ulsrities 
in  its  own  proceedings  in  changing  the  grade,  to  defeat  a 
recovery,  teeond  Oonffregalional  Church  Socieig  v.  City  of 
Omaha 103 

Mutual  Fire  Insuranoe  Companies.  See  Insubancs,  8, 13. 
Vegligenoe.    See  Cabbubbs,  3-5.    Contbibutobt  Nigli- 

aSNCB. 

1.  A  city  is  not  liable  at  common  law  for  then  egligent  acta 
of  the  members  of  its  fire  department.  OUUopio  v.  CUy  of 
Lincoln 84 

3.  In  an  action  for  damages  to  a  brick  wall  caused  by  negli- 
gence in  the  construction  of  a  sewer,  where  there  is  a  con- 
flict in  the  evidence,  the  judgment  of  the  court  below  will 

be  affirmed.     Oleson  e.  City  of  PtaUamouth 153 

8.  In  an  action  for  damages  where  injury  resulted  from  delay 
a  contractor  was  not  chargeable  with  negligence  for  refus- 
ing to  prosecute  at  night  and  on  Sunday  the  work  of  cod- 
structing  a  sewer.     Id, 
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4.  Although  a  party  may  have  negligeDtly  exposed  himself 
to  an  iojnry,  yet,  if  the  defendant,  after  discovering  hia 
exposed  sitnation,  inflicts  the  injary  npon  him  through  a 
failure  to  exercise  ordinary  eare,  the  plaintiff  may  recover 
damages.     U.  P.  R,  Co.  v.  Mtrtes 204 

fti  A  railway  company  is  liable  for  damages  where  its  engi- 
neeri  in  a  city  where  teams  are  constantly  passing,  need- 
lessly and  unnecessarily  opens  the  valves  of  his  engine 
and  permits  the  steam  to  escape,  whereby  horses  are 
frightened  and  run  away,  causing  injury.  0,  dt  E,  V,  B. 
Cb.  V,  Clark SOT 

6.  There  being  testimony  which  would  warrant  the  jury  in 
finding  a  verdict  against  the  defendant,  it  was  properly 
submitted  to  them  and  the  court  did  not  err  in  refusing  to  « 
direct  a  verdict    Id 868 

7.  In  an  action  against  a  railway  company  for  negligently, 
wrongfully,  and  unlawfully  blowing  off  steam  from  its 
engine,  whereby  plaintiff's  horses  were  frightened  and 
lan  away,  breaking  his  leg,  it  was  lield  that  the  words  em- 
ployed implied  that  steam  was  blown  off  needlessly  and 
unnecessarily,  and  as  no  objection  had  been  made  to  the 
petition  by  demurrer  it  was  sufficient  after  verdict.    Jd...  867 

ITegotlable  Instruments.  See  Alteration  of  Imstbu- 
MBKTS.  Lost  Instruments.  Pleading,  13. 
1.  In  case  stated  in  opinion,  an  indorsee  showed  reasonable 
diligence  in  the  collection  of  a  check  drawn  upon  a  bank 
which  closed  its  doors  before  payment  thereof,  and  the 
drawers  were  liable  to  the  indorsee  for  the  amount  of  the 
check.     Nebraska  National  Bank  of  Omaha  v.  Logan 18S 

8.  When  the  signature  of  an  illiterate  person  is  obtained  to 
a  promissory  note  by  the  payee  fraudulently  inducing  him 
to  believe  that  he  is  signing  an  instrument  of  an  entirely 
different  character,  without  any  fault  or  negligence  of  the 
maker,  the  note  cannot  be  enforced,  even  in  the  hands  of 

a  ftona  ^(fe  holder.      WUlard  v.  Nelson 651 

8.  Where  an  officer  of  a  bank  received  notes,  payable  to  an 
individnnl  member  of  a  partnership  to  secure  the  latter's 
private  debts,  knowing  that  the  notes  belonged  to  the 
company  as  proceeds  of  a  sale  of  the  firm  business  and 
stock,  the  notes  were  properly  subjected  to  the  payment 
of  the  firm  debts  in  a  creditor's  bill  by  the  partnership 

creditors.     Tolerton  v.  McLain 725 

4.  In  an  action  against  an  indorser,  where  the  sole  issue  was 
upon  the  question  whether  or  not  the  words  **  protest 
waived ''  were  written  upon  the  notes  when  the  defendant 
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deliyered  them  to  plaintiff,  proof  tending  to  sbow  that  the 
indorsee  wae  nnaoqaainled  with  the  makers,  and  in  effect 
required  the  defendant  to  guarantee  the  notee  hy  making 
the  indorsement,  was  sufficient  to  justify  a  yerdiet  for 
plaintiff     Mehagan  v.  MeManua 633 

6.  The  verdict  conformed  to  the  proof  in  an  action  on  drafts, 
where  th*^  defendant, denied  that  he  was  acceptor,  and  tes- 
tified that  the  signatures  to  the  acceptance  were  not  his, 
and  the  proof  showed  that  the  alleged  acceptance  had  heen 
obtained,  if  at  all,  bj  a  stranger  at  a  time  when  the 
defendant  had  signed  two  contracts,  and  two  property 
statements  for  an  alleged  hydro-carbon  burner,  which  the 
stranieer  professed  to  be  about  to  furnish.  State  Bank  of 
Wilcox  V.  WUkie^ 579 

6.  In  such  a  case  in  determining  the  good  faith  of  the  pur- 
chaser it  was  proper  to^  submit  to  the  juiy  evidence  to 
show  that  on  the  night  of  the  alleged  acceptance  a  stranger 
took  the  alleged  drafts,  indorsed  the  same  and  deUvered 
them  in  the  nifcht  time  to  one  Wheeler  and  then  left  the 
county;  that  at  9  a.m.  next  morning  Wheeler  took  the 
draftd  to  a  hank  and  discounted  them  for  four^fiftha  of 
their  face  value;  that  the  acceptor  lived  leas  than  three 
mi-es  fiom  the  bank,  was  solvent,  and  no  inqniiy  was 
made  about  the  drafts.     Id. 

New  Trial.    See  Rkyikw,  18, 33,  34. 

Kewspapers.    See  Libkl.    Mandamus,  7. 

Non  Compos  Mentis.    See  Iksakity. 

Kotioe.    See  Animals,  4, 6.     Equity,  1.     Insubanos,  7, 9, 
10.    Judicial  Salsb,  2.    Mobtgaojes,  % 
The  purchaser  at  a  mortgage  foreclosure  sale  is  chargeahia 
with  notice  of  such  material  lacts  as  the  records  disdosa 
Norton  v.  Nebraska  Loan  dt  Druai  Co^ «  466 

Niiisanoe.    See  Animals,  3. 

Objections.    See  Evidence,  21.    Rkyikw,  16,  18,  20,  23, 32. 
Tbial,  4. 
Failure  to  except  to  admission  or  exdnsion  of  testimonj  is 
waiver  of  error.     Johnmm  v.  Swajfse 117 

Occupying  Claimants.    See  Ejectment,  12-ri4. 

Office  and  Officers.    See  Mktbopolitan  Cities. 

1.  Where  by  law  there  is  no  fixed  term  of  office  snd  tho 
incumbent  holds  during  the  pleasure  of  the  appointing 
power,  the  power  of  remoTal  is  discretionary  and  maj  be 
exercised  without  notice  or  hearing.     State  «.  Smiih^ 14 
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2.  Where  the  iDCumbent  is  elected  or  appointed  for  a  definite 
term,  and  is  removable  only  for  specified  cause,  the  power  of 
removal  cannot  be  exercised  until  there  has  been  preferred 
against  him  specific  charges,  of  which  he  shall  have  no- 
tice and  an  opportunity  to  defend.     Jd. 

3.  Where  a  person  is  appointed  to  an  office  for  a  definite  pe- 
riod and  there  is  a  provision  of  statute  that  to  obtain  hia 
removal  charges  must  be  preferred  against  him,  he  cannot 
be  removed  unless  such  charges  are  made;  but  this  rule 
does  not  apply  to  a  case  where  the  power  of  removal  is 
retained  and  no  charges  are  required.     State  v.  Somers^...  323 

Oflioial  Seal.    Bee  Attachment,  ]2. 

Onus    Proband!.    See   Attachment,    13.    Elections,   4. 
Evidence,  20.    Usuby. 

Opening  and  Closing. 

Defendant  is  entitled  to  open  and  close  where  he  admits 
plaintiff's  cause  of  action  and  sets  up  and  establishes  new 
matter  as  a  defense.     Suiter  v.  Park  National  Bank 372 

Opinion  Evidence.    See  Evidence,  16. 

Order.    See  Decrees. 

In  an  action  by  a  payee  against  tin  acceptor  of  a  conditional 
order  for  the  payment  of  money  the  plaintiff  must  aver 
and  prove  that  the  conditions  stipulated  in  the  order  have 
been  fulfilled.     Stabler  v.  Ound 648 

Paramount  Title.    See  Covenant  or  WARBANTr,  4,  6. 

Parol  Contract.    See  Deeds,  9. 

Parol  Trust.    See  Statute  of  Fbauds. 

Parties.    See  Ebbob  Pbocekdings. 

In  a  foreclosure  proceeding  the  holder  of  a  prior  mortgage  Is 
not  a  necessary  party.     Strattonv.  Bei^dorph 314 

Partnership. 

A  chattel  mortgage  given  to  secure  a  partnership  debt,  exe- 
cuted by  one  partner  with  the  assent  of  the  other,  is  valid. 
CJayv.  Greenwood 736 

Payment. 

While  as  between  the  debtor  owing  several  debts  and  his 
creditor,  where  the  former,  at  the  time  of  payment  of  a 
sum  of  money,  fails  to  designate  the  debt  on  which  it  is  to 
be  applied,  the  latter  may  do  so,  yet  there  is  an  exception 
to  this  rule,  as,  where  the  money  was  received  by  the 
debtor  from  a  third  party  whose  property  would  be  liable 
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for  the  debt  in  case  the  money  was  not  apptied  upon  the 
third  party's  liability.     Crane  Bro9,  v.  Keek 683 

Personal  Injuries.    See  Damages,  1.    Niglioskck,  4,  6w 

Plats.    See  Taxation,  2. 

Pleading.  See  Appeal,  7, 10.  Demubbeb.  Ejectment,  t, 
Equity,  1.  Fobbion  Laws.  Insubamce,  11.  Judg- 
ments, 10.  Landix>bd  and  Tenant,  4.  Hbchab- 
ics'  Liens,  2.  Nsoliosncb,  7.  Obdeb.  Statute 
OF  Fbauds. 

I.  Pernii88ton  to  amend  is  discretionary  with  court  in  actions 
pending  in  district  oonrt     Johnmnv.  Sw«9$se^ llf 

9.  In  an  action  in  substance  for  money  had  and  received,  a 
Seneral  denial  only  pats  in  issue  the  receipt  of  the  money. 
BmUk  V,  W^gtim 460 

8.  Every  material  averment  in  a  petition,  not  denied  by  the 
answer,  for  the  purposes  of  the  action  will  be  taken  as  true. 
Live$ejf  r.  Browm 118 

4.  A  plaintiff  out  of  possession  may  cban|i(e  his  petition  to 
quiet  title  so  as  to  state  a  cause  of  action  in  ejectment 
Homan  v.  Hellman .' 414 

6w  Where  the  defendant  claims  money  as  due  him  under  a 
contract  with  the  plaintiff,  he  must  plead  the  ftust  showing 
his  right  to  retain  the  same.     Smith  v,  Wiffton, 460 

6.  Every  material  allegation  of  new  matter  in  a  pleading  not 
denied  by  the  answer  or  reply,  for  the  purposes  of  the 
action,  is  to  be  taken  as  true.     Omiaul  v.  Sheldim 247 

7.  A  denial  in  an  answer  of  all  material  allege tions  in  the 
petition,  although  faulty,  will  be  held  sufficient  when  as- 
sailed for  the  first  time  by  motion  for  a  new  trial.  Etmemr 
haum  V,  RuneU^ 613 

8.  An  answer  that  defendant  Is  not  indebted  in  the  full 
amount  claimed  is  not  a  denial  of  any  fact  on  which  the 
right  to  recover  depends  and  raises  no  issue.  Qruy  v.  ^k- 
ling^ 279 

0.  An  objection  to  a  petition  on  the  ground  that  an  inatni- 
ment  on  whieh  the  action  is  based,  or  a  copy  thereoC  is 
npt  attached,  should  be  made  by  motion  before  answer. 
Cheney  v.  Straube 521 

10.  Where  an  amended  answer  to  an  amended  petition  has 
been  filed  without  making  the  original  answer  part  of  the 
second,  the  case  stands  for  trial  on  the  amended  pleadings 
and  the  originals  are  disregarded.     Smith  v.  Wigi^n 460 

II.  An  error,  if   any,  in  overruling  a   motion  to  require 
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plaintiff  to  separately  state  and  number  his  two  canses 
of  action,  is  cured  by  instructing  the  jury  that  a  recoYery 
can  only  be  had  upon  one.  8L  Paul  Fire  dt  Marine  Ins,  Co, 
f>.  OoUhdf,. 863 

12.  Damages  which  necessarily  result  from  the  injury  oom- 
plained  of  in  an  action  for  breach  of  contract  may  be  re- 
covered without  a  special  statement  of  the  same  in  the 
petition.     Kingsley  v,  But:erfleld„ 230 

18.  A  petition  setting  out  the  note  upon  which  suit  was 
brought,  alleging  that  it  "  is  long  past  due  and  no  part  of 
same  has  been  paid,"  but  failing  to  allege  a  waiver  of  de- 
mand and  notice,  was  hM  sufiScient  after  judgment  to 
sustain  it,  as  the  defendant,  who  could  avail  himself  of 
the  defense,  does  not  object.    Belcher  v.  Palmer 449 

14.  The  only  pleadings  required  in  an  ordinary  action  before 
a  justice  of  the  peace  are  the  bills  of  particulars  provided 
by  sec.  951  of  tlie  Code.  "Where  a  cause  is  appealed  to  the 
district  court,  and  the  answer  contains  new  matter,  the 
plaintiff  may  follow  the  procedure  in  the  appellate  court 
and  reply  to  such  new  matter.  C,  B,  ^  Q,  R,  Co,  v.  Qu9- 
Hn, i 86,  90 

Polioiefl  of  Insurance.    See  Insubamcb. 

PossesBion.  See  Attaohment,  10, 14.  Chattel  MoBTOAan^ 
3.    Forcible  Entry  and  Detainer,  2. 

Powers  of  Attorney.    See  attorney  and  Client. 

Praotioe.  See  Appeal.    Attachment,  2.  6.    Bill  of  Ex- 
ceptions, 1, 3,  6.    Records,  2.    Review,  25. 
1.  A  defendant  who  desires  to  submit  his  case  to  the  jury 
on  plaintiff's  evidence,  and  asks  the  court  to  instruct  the 
jury  to  find  for  him,  should  make  his  motion  to  that  effect 
without  reservation.     U,  P.  B,  Co,  v,  Merie» 204 

5S.  Any  error  in  refusing  to  direct  a  verdict  against  the  plaint- 
iff  at  the  conclusion  of  his  testimony  in  chief  is  waived 
by  the  introduction  of  evidence  by  the  defense.     Id 208 

8.  So  long  as  the  subject  of  the  action  remains  substantially 
the  same,  an  amendment  may  be  permitted  to  adopt  the 
relief  to  the  facts  relied  upon  for  a  recovery.  Homan  «. 
BtUman,. 414 

4.  A  failure  to  pay  costs  of  suit  in  an  action  which  has  been 
dismissed  for  want  of  prosecution,  where  there  is  a  valid 
excuse  for  non-payment,  will  not  prevent  procedure  in  a 
second  action.     U,  P,  B,  Co,  v.  Mertes 204 

6.  Where  the  clerk  of  the  court  and  deputy  sheriff  assist  in 


968  INDEX. 

drawing  the  jary  and  talemnen,  and  are  interested  in  tbe 
resnltof  an  action,  the  party  complaining  shonld  bring  the 
matter  to  the  attention  of  the  oonrt  before  trial,  otherwise 
the  objections  are  waived.     LeacUtv,  Sizer^ 84 

Premium  KoteB.    See  Insurance,  13. 

Presumption.    See  Dbkds,  6. 

Prinoipal  and  Agent.    See  Estoppel,  8.     Hostoaoes,  7 
Real  Estate  Brokers.    Usage. 

Prinoipal  and  Surety.    See  Ck>NTRACTB.  1. 

1.  A  snrety  cannot  urge  the  defaalt  ot  his  principal  m  a 
gronnd  for  discharge  from  his  obligation.  Contaul  o.  Sheldon  848 

8.  Where  a  statute  required  two  or  more  sureties  to  a  bond 
which  was  signed  by  but  one,  who  waived  additional  sure- 
ties, he  will  be  held  liable.  Gra$  v.  School  District  of  Nm- 
foUt^ 438 

8.  A  snrety  on  the  bond  of  a  oontraetor  for  the  erection  of  a 
building  is  bound  only  in  the  manner  and  to  the  extent 
provided  in  the  obligation,  and  if  payments  are  made  to 
the  contractor  in  excess  of  the  amounts  due  on  estimates, 
he  will  not  be  liable  for  sueh  excess.     Id, 

4.  In  an  action  upon  a  c  n  tractor's  bond  it  was  hdd  thai  the 
making  of  reasonable  changes  in  the  plans  of  the  building 
during  the  progress  of  the  work  which  did  not  materially 
increase  the  cost  beyond  the  contract  price  did  not  release 
the  sureties,  where  the  contract  permitted  alterations  to 
be  made.     Conoayl  v.  Sheldon 348 

6.  Where  a  liquor  dealer's  bond  contains  no  provision  for  the 
payment  of  all  damages  which  may  be  adjudged  against 
him  under  the  license  law,  no  action  can  be  maintained 
against  the  sureties  thereon  for  damages  resulting  firom 
the  sale  of  intoxicating  liquors  by  the  principal  in  the 
bond.     Uldrichv,  Oilmore. 888 

6.  Under  a  building  contract  authorising  changes  in  the 
plans,  the  writing  of  the  word  **  glazed  "  thereon,  indicat- 
ing the  kind  of  doors,  does  not  iuTalidate  the  contract  or 
release  the  sureties  on  the  bond  where  the  diange  was 
made  without  the  knowledge  or  consent  of  the  contractor. 
Consaul  v.  Sheldon 8SPr 

7.  When  the  plans  and  specifications  for  a  building  are 
changed  after  the  contract  is  signed,  without  the  knowl- 
edge or  consent  of  either  of  the  parties,  the  same  will  not 
Titiate  the  contract;  and  where  the  contract  authorises 
alterations  the  sureties  on  the  bond  will  not  be  released. 

Id 848,  256,  8» 
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8.  In  an  acti($n  on  a  bnilder's  bond  in  case  stated  in  opinion, 
it  was  held  tbit  the  sureties  were  discharged  from  liabil- 
ity, where  payments  were  made  daring  the  progress  of  the 
work  withont  the  ooofent  of  the  sureties,  and  without 
estimates  of  the  architect  in  excess  of  eighty-five  per  cent 
of  the  contract  price  in  Tiolation  of  the  agreement  be- 
tween the  contractor  and  owner.     Bell  v,  Paul 240 

Priority.    SeeFoBOiBLs  Ektk^  and  Dbtainsb,  2.    Judi-^ 
ciAL  Salss,  3.    MoBTOAOBS,  1, 6.    Beplbyih,  6. 

Prooess.    See  Summons. 

Promissory  Note.     See  Neootiablb  Instbuments,  2-4. 
Pleading,  13.    Summons,  2. 

Proof  of  Loss.    See  Insubance,  9. 

Protest.    See  Neootiablb  Instbumbnts,  4. 

ProTOoation. 

Words  of  proTocatlon  will  not  jastiiy  an  assault,  but  may  be 
ground  of  mitigation  of  damages.  Baman  v.  Omaha  Hone 
By.  Co 74 

Public  Improyements.    See  Municipal  Cobfobations. 

Public  Lands.    See  Adyebse  Possession.    Railboad  Com- 
panies, 2. 

Purchaser.    See  Judicial  Sales,  3,  5. 

Quieting  Title.    See  Bona  Fide  Pubcha>ers,  3. 

1.  A  plaintiff  out  of  pOBsession  may  amend  his  pet  tion  to 
state  a  cause  of  action  in  cgeotment,  upon  payment  of  costs. 
HomoM  V.  HeUman 414 

%  Where  title  of  a  purchaser  of  real  estate  fails,  at  the  suit 
of  a  husband  and  wife  to  quiet  title  to  their  homestead  by 
reason  of  the  failure  of  the  wife  to  join  in  the  conveyance 
to  such  purchaser,  and  it  appears  such  purchaser,  in  the 
belief  that  he  held  title  under  his  oouTeyance  from  the 
husband,  had  paid  a  mortgage  that  had  been  executed  by 
such  husband  and  wife,  he  should  be  subrogated  to  the 
rights  of  the  mortgagees  and  decree  of  foreclosure  should 
be  entered  in  his  favor.     Betts  v.  Sime 840 

8.  A  husband  and  wife  requested  a  person  to  buy  their  home- 
stead from  a  grantee  of  the  husband  alone,  agreeing  to 
purchase  a  part  thereof  from  him  as  soon  as  they  could 
procure  funds,  and  the  person  so  requested  thereupon 
bought  and  took  conveyance  from  such  grantee  of  the  hus- 
band. The  husband  and  wife  subsequently  brought  suit 
to  quiet  title  in   themselvee  to  the  same  land  on  the 
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gioand  thst  it  was  their  hom«8tead  and  the  former  ooiit^- 
aaoe  was  ezecoted  by  the  bnsband  only.  On  these  fiusls 
the  pat  chase  money  paid  by  the  person  so  requested  bjr 
the  real  owners  to  purchase  from  the  bolder  of  the  appar- 
ent title  should  in  equity  be  treated  as  an  adTancement 
for  the  plaintitb,  and  defendant  should  be  allowed  to  off- 
set the  amount  thersof,  with  interest,  against  the  plaint- 
iff's claim  for  rents  and  waste.    Id. 

m 

Quitclaim  Deed.    See  Ykhdob  and  Vkndeb,  1. 

Quo  Warranto.    See  Offick  and  Offickbs. 

Railroad  Oompanies.  See  Advbbsb  Possession,  1.    Dbatb 

BY  Wbongful  Act.    Eminent  Domain.     Nbgu- 

obncb,  4-7. 

Whers  a  railroad  company  had  earned  lands  granted  to  the 

state  by  the  United  States  for  internal  improToment  at 

the  time  taxes  were  levied  thereon,  and  the  state  had, 

prior  to  tbe  lery,  parted  with  its  title  to  the  company,  the 

lauds  were  taxable  although  the  United  States  did  not  ap- 

prove  tbe  selection  of  the  state  until  after  the  levy  of  taxes 

had  been  made.     Eikkom  Land  A  Tmw.  Lai  Os.  «.  Duotm 

CbttNljf • — .^ 

Bailroad  Grants.    See  Railboad  €k>MPANiBB. 

Beal  Estate.    Bee  Ejectment.    Yendob  and  Venoeb. 

Beai  Estate  Brokers. 

1.  A  real  estate  broker  who  is  employed  to  sell  or  dispose  of 
the  property  <tf  his  principal  is  entitled  to  reoover  his 
eommiasion  whenever  he  has  procured  a  customer  who  is 
willing  and  able  to  purchase  tbe  property  at  the  price  and 
upon  the  terms  nasMd  by  his  principal.  SUmmm  e.  S^ 
ma% ...^ — 

S.  In  an  action  by  a  real  estate  broker  to  recover 
Ibreflectinga  contract  to  purchase  lands, 
deuce  clearly  showed  that  the  customer  was  sot  able  ta 
purchase  according  to  the  terms  of  his  agreeasa^  the 
agent  was  not  entitled  to  recover.    J8. 

BeoeiTers. 

1.  An  order  1^  a  Judge  apparently  within  hii  JaiMieiMB, 
i^pointing  a  receiver,  which  is  regular  on  its  fiaoe,  is 
fmbU  valid;  and  whero  OMMiey  is  collected  by  the 
under  such  an  ordo*  and  aj^ied  in  good  fiuth  to 
repairs  and  to  payment  of  taxes  due  upon  tbe  property 
therein  named,  such  an  order  is  a  sutBcicnt  jt 
in  aa  action  against  the  receiver  to  rerover  the 
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lected  by  him  after  it  has  been  vacated  for  want  of  salfl- 
cient  notice  qf  the  application.     Edrev.  ^runk 907 

3.  Sach  an  order  is  a  sufficient  defense  as  to  acts  done  in  good 
faith  in  obedience  to  its  commands;  bnt  if  the  reoeiyer 
claim  property  or  other  rights  as  soch,  he  is  required  to 
show  a  valid  appointment.  Johnson  v.  Powen^  21  Neb., 
?92,  distinguished.    Id. 

Beoitals.    See  Dbeds,  7.    Ribcobds,  2. 

Beoords.    See  Appeal,  2, 14.    Deeds. 

1.  In  all  appellate  proceedings,  the  records  of  the  trial  oonrti 
when  properly  verified,  import  absolute  verity.  Worley  v, 
Shong 311 

2.  The  recitals  of  the  record  of  a  trial  court  are  conclusive 
npon  the  parties  as  to  the  term  at  which  a  decree  was 
rendered.  If  the  record  is  incorrect,  the  remedy  is  by  a 
proper  proceeding  in  the  trial  conrt  to  correct  the  same. 
State  V.  Hopewell 828 

Beferees. 

Shonld  settle  and  sign  bills  of  exceptions  in  cases  tried  be- 
fore them.     CarUonv.  Beekman 382 

Begistration.    See  Deeds.    Taxation,  2. 

Is  prima  facie  evidence  of  the  delivery  of  deed.  Bowman 
V.  Orifflih 366 

Belooatlon  of  County  Seat.    See  County  Seat. 

Remittitur. 

In  case  stated  in  opinion  the  judgment  was  affirmed  upon 
the  plaintijff  below  filing  a  remittitur  in  the  supreme  conrt 
for  11,375.     Hoggin  V.  Hoggin 881 

Bemoval  of  Officers.    See  Metropolitan  Cities.    Office 
AND  Officers. 

Bents  and  Profits.    See  Ejectment,  16.     Joindeb  of 
Actions.    Landlord  and  Tenant,  2,  5. 

Beplevin.    See  Attachment,  10.    Sales. 

1.  Upon  the  conceded  facts  and  evidence  referred  to  in  opin- 
ion, the  judgment  is  right  and  ib  affirmed.  Qroham  v. 
Carpenter 782 

8.  When  property  has  been  delivered  to  plaintiff,  who  is  the 
general  owner  thereof,  if  the  jury  find  in  his  favor,  it  is 
unnecessary  for  them  to  assess  the  value.     Hanseom  v. 
Burmood^ 604 

8.  In  such  an  action,  where  a  verdict  is  returned  in  favor  of 
the  plaintiff,  a  judgment  in  the  alternative  for  the  retain 
64 
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of  the  property,  or  in  case  a  return  cannot  be  bad,  the 
▼alne  thereof,  is  improper,  bnt  the  judgment  will  not  be 
reTersed  on  that  gronnd  where  it  appears  that  the  property 
was  in  plaintiff's  posMssion  when  the  Judgment  was  ren- 
dered.    Id, 

4.  Where  a  mortgagee  repleyies  the  property  from  the  mort- 
gagor before  any  conditions  of  the  mortgage  have  been 
broken  entitling  the  former  to  the  pooMssion  of  the  same 
in  case  of  the  verdict  in  favor  of  the  defendant  in  the  re- 
plevin soit,  the  amocot  of  the  mortgage  debt  mnst  not 
be  ded acted  from  the  value  of  the  property  in  determin- 
ing the  interest  of  the  defendant.    Mcmker  v.  Sine 749 

6.  Where  the  evidence  shows  that  two  partners  entered 
into  a  scheme  to  evade  the  payment  of  their  creditors 
and  transacted  business  in  the  name  of  their  wives,  a 
Judgment  in  favor  of  the  latter  in  an  action  of  roplevin  by 
which  goods  seised  on  execution  as  property  of  the 
husbands  were  recovered,  will  be  reversed.  Wedgwood  e. 
W'ihoro, 683 

6.  Where,  in  an  action  of  replevin  by  mortgagees  of  goods 
and  chattels  against  a  sheriff  who  had  levied  on  the  goods 
nnder  a  writ  of  attachment,  a  verdict  is  rendered  in  favor 
of  the  sheriff,  and  the  value  of  the  goods  taken  by  the 
mortgagees  is  found  to  be  sofiScient  for  payment  of  all 
the  liens,  the  judgment  entered  thereon  will  not  be  re- 
versed without  a  Khowing  of  prejudice  to  the  mortgagees, 
even  though  it  be  conceded  that  the  lien  of  the  mortgages 
was  superior  to  that  of  the  attaching  creditors.  MeDom" 
aid  V.  Bowman,^ flS 

7.  In  an  action  of  replevin,  where  the  property  has  been  de- 
livered to  the  plaintiff,  in  case  a  verdict  is  returned  in 
favor  of  the  defendant,  the  judgment  mnst  be  in  the  al- 
ternative for  a  return  of  the  property,  or  the  value  thereof 
in  case  a  return  cannot  be  had,  or  the  value  of  the  poe- 
seasion  of  the  same,  and  for  damages  for  the  nnlawAil  de- 
tention. The  statute  requiring  the  judgment  to  be  in  the 
the  alternative  form  is  imperative.    Monkor  v.  Sine 746 

8.  The  judgment  not  being  in  the  alternative  form,  the  cause 
is  remanded  to  the  court  below  to  render  the  proper  judg- 
ment upon  the  verdict  returned  by  the  jury.    Id. 

Bob  Adjudioata.    See  Eminent  Domain,  4,  6. 

N.  B,  Co,  V.  Culver ^ 143 

Besoission.    See  Salis. 

Bevenue.    See  Tax  Lisns.    Taxation. 
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Beview.  See  Affidavits.  Appeal,  9.  Attachm bnt,  7,  9. 
Ejectment,  3,  4.  Ebbob  Pbocbbdings.  Evidence, 
2,  6,  15.    Instbuctions,  3, 4.    Replevin,  6. 

1.  There  is  no  material  error  in  the  record.    Powen  v.  Haute,  129 

2.  Eyidence  hdd  sufficient  to  enstain  the  verdict.     Mehagan 

V.  McManus 633 

3.  EYidence  held  sofficient  to  sustain  the  Terdiot.    WiUord  «. 

Ndmm, 651 

Lywn  V.  Moore 536 

4.  Upon  the  conceded  facts  and  eyidence  the  Judgment  is 
affirmed.     Oraluimv.  Carpenter 782 

6.  Evidence  examined  and,  held  not  sufficient  to  establish  a 
trust  in  parol.     Daiiey  v.  Kinsler 835 

6.  Eyidence  examined,  and  held  sofficient  to  sustain  the 
judgment  of  the  trial  court.     Qalligher  v.ConneU 517 

7.  Evidence  examined,  and  held  sufficient  to  sustain  the  jadg- 
ment    MeCleUand  v.  8crogg\n 537 

8.  Where  the  verdict  is  against  the  weight  of  evidence,  the 
Judgment  will  be  reversed.    WaUon  v.  Colmm 492 

9.  Evidence  examined,  and  held  insufficient  to  support  the 
verdict  of  the  jury.     Wedgwood  v,  Wiihere 583 

10.  The  verdict  and  judgment  conform  to  the  proof  and  are 
affirmed.     We^ng  Water  Electrie  Light  Ob.  e.  Saldeman^  139 

11.  The  evidence  examined,  and  held  to  sustain  the  Judg- 
ment of  the  district  court,  ffaya  «.  FrankUn  County  Luwh 
herOo^ 611 

13.  FindingpB  and  judgment  are  right  and  need  not  be  re- 
viewed at  length.     Taglor  e.  Kearueif  Countg 381 

13.  A  Judgment  vrill  not  he  reversed  on  account  of  harmless 
error.     SL  Paul  Fire  A  Marine  Ir^  Co,  v,  OoUhelf. 351 

14.  Evidence  examined,  and  held  sufficient  to  sustain  the  ver- 
dict and  judgment.    Id 352 

15.  Where  evidence,  although  conflicting,  is  sufficient  to  loa- 
tain  the  findings  of  the  jurj  the  Judgment  will  not  be 
reversed.    Millev.  Traver^ 298 

16.  Exceptions  must  be  taken  to  the  giving  of  instructions  in 
a  civil  case  in  order  to  review  them  in  the  supreme  oonrl 
Darner  «.  Daggett 696 

17.  It  is  not  prejudicial  error,  for  which  a  judgment  vrill  be 
reversed,  to  admit  in  evidence  proof  of  admissions  of  de- 
fendant's attorney,  when  the  same  admissions  had  been 
made  in  the  answer.    Soeenbaum  v.  Bu9$eU 513,  514 

18.  Objections  to  instructions  to  the  Jury  must  be  made  in  the 
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motion  for  a  now  trial  in  order  to  hare  them  rsYiewed  hj 
the  mipreme  ooart  Hanover  Fire  Itumranee  Ce,  v.  AsAdZoib,  701 

10.  The  testimony  in  an  action  on  notes  given  for  a  hanrest- 
ing  machine  on  qnestion  of  gnaranty  did  not  sustain  the 
▼erdict  for  the  defendant.  MeOormiek  HarttMUng  Modume 
Co,  V,  ffariman^ 629 

90.  Ordinarily  objections  to  the  admission  of  testimony  not 
made  when  offered  are  waived  and  cannot  he  nrged  for  the 
fint  time  on  appeal  to  the  supreme  court.  Bttpert  r.  Pomer,  567 

21.  In  the  supreme  court  the  presumption  is  in  favor  of  the 
correctness  of  the  finding  of  fact  by  the  trial  court,  and 
such  finding  will  not  be  rev^ned  unless  clearly  wrong. 
Biekel  v,  MeAleer 615 

22.  Where  the  testimony  is  conflicting  and  nearly  evenly 
balanced,  the  judgment  will  be  affirmed.    Olemm  v.  CUy  of 

PtaU  memik 157 

Budetpk  V.  Davie  ^ ; 157 

23.  When  incompetent  or  illegal  testimony  is  admitted  upon 
a  trial  without  objection,  error  cannot  be  predicated 
thereon  in  a  reviewing  court     Woh'enberg  v.  Meleherl^,..  803 

24.  In  an  action  to  foreclose  a  mechanic's  lien,  where  the  tea- 
timony  is  conflicting,  but  where  there  is  sufficient  evidence 
to  sustain  the  flnding  of  the  court,  its  decree  will  be  af- 
firmed.   Herbert  v.  Keek  ^ 606 

25.  Judgments  in  causes  submitted  to  supreme  court  without 
brieft  or  oral  argument  will  ordinarily  be  affirmed  without 
an  investigation  of  the  questions  presented.  Stabler  v. 
Ound 646 

26.  The  order  of  a  trial  court  made  on  affidavits  upon  a  mo- 
tion to  dissolve  an  attachment  will  not  be  reversed  where 
there  is  a  conflict  of  evidence  unless  the  ruling  is  against 
the  dear  weight  thereof.     J>oian  v.  Armstrong 339 

27.  The  allowing  of  a  leading  question  is  a  matter  within  the 
discretion  of  the  trial  court,  and  a  judgment  will  not  he 
reversed  on  that  ground  unless  there  ha^  been  an  abuse  of 
discretion.  8i.  Paul  Fire  dt  Marine  Ineuranee  Cb.  e.  Gott- 
hOf 351,  357 

26.  Ol^cctions  to  the  flection  of  certain  te5ttimony  considered 
and  overruled.  Evidence  examined,  and'  held  that  the 
damages  assessed  by  the  jury  for  loss  by  fire  are  not  ex- 
cessive.    Hanover  Fire  Insurance  Co.  v,  Scheifak.. 701 

29.  Where  issues  of  fact  are  tried  on  affidavits,  the  supreme 
court  will  not  review  the  order  of  the  district  court  upon 
such  evidence^  unless  the  affidavits  are  identified  and  pre- 
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serred  in  the  fonn  of  m  bill  of  exceptions.    Fitzgerald  v. 
Benadom 317 

90.  Where  a  defendant  nnder  a  foreclosnre  sale  of  real  estate 
fails  to  object  to  an  order  of  confirmation  after  notice  of  a 
rule  to  show  canse  why  the  sale  should  not  be  confirmed, 
he  cannot  have  the  confirmation  reviewed  in  sapreme  ooart. 
8UUev.  Doane 707 

31.  An  assignment  of  error  that  the  conrt  erred  in  admitting 
the  evidence  of  a  witness  for  plaintiff  as  shown  by  a  cer- 
tain page  of  the  record  famished  by  the  official  reporter, 
and  made  a  part  of  the  bill  of  exceptions  is  sufficient  for 
the  purpose  of  reviewing  the  rulings  of  the  trial  court  on 
the  admission  of  the  evidence  on  the  page  referred  to. 
Darner  V,  Daggett (HNS 

82.  Where  the  clerk  of  the  court  and  deputy  sheriff  are  Inter- 
ested in  the  result  of  an  action,  and  hence  in  drawing  the 
jury  and  talesmen,  the  party  complaining  should  make 
objections  before  the  trial,  otherwise  they  cannot  be  con- 
sidered in  the  supreme  court.    Leavitt  V.  8iMer, 80 

83.  A  party  is  not  entitled  to  review,  on  error  or  appeal,  the 
decision  of  a  trial  court  in  denying  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  unless  all  the  testi- 
mony given  on  the  hearing  of  the  motion  is  set  out  in  a 
bill  of  exceptions.    Woklenherg  o.  Melehert 604 

84.  A  motion  for  a  new  trial  is  necessary  to  obtain  a  review 
by  petition  in  error  of  the  rulings  of  the  trial  court  on  ad- 
mission or  exclusion  of  testimony,  or  to  secure  a  review 
of  the  evidence  for  the  purpose  of  determining  whether 
it  is  sufficient  to  sustain  the  finding  and  judgment.    Mil' 

ler  V,  Antelope  County.^ 337 

86.  The  refusing  of  permission  to  amend  a  pleading  in  an 
action  pending  in  the  district  conrt  rests  largely  in  the 
legal  discretion  of  the  court,  and  unless  there  has  been 
abuse  of  such  discretion  which  has  deprived  the  party  of 
a  substantial  right,  the  supreme  court  will  not  interfere. 
Johnson  V.  8wayze 117 

Bnxming  at  Large.    See  Animals,  1,  9L 

Bales.    See  Attachment,  14.    Bailment.    Judicial  Sales. 
Real  Estate  Bbokebs.     Yen  dob   and    Vendee. 
Wabbanty. 
Where  an  insolvent  purchaser  of  goods  makes  representations 
as  to  his  financial  condition  which  he  knows  do  not  repre- 
sent the  true  condition  of  his  affairs,  by  reason  of  which  a 
seller  is  induced  to  part  with  his  goods,  the  transaction  is 
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Araiidalent  and  the  seller  may,  npon  dlacoyering  the 
fraad,  rescind  the  sale  and  reclaim  the  gooda.  Work  «. 
Jaethi Tnt 

Batiflffetotion.    See  Judohbnts,  10. 

School  Districts. 

The  ooanty  saperinteDdeQt  haa  ezclnaiye  original  jariadlction 
in  all  mattera  pertaining  to  the  diyision  of  coantiea  into 
school  diatrioto.  Hendrttekke  e.  Banaard  High  School  DiO" 
Uriet 400 

School  Lands.    See  Ejectmbht,  15. 

Schools.    See  Mandamus,  3,  6.    Special  Tbibunal. 

1.  Under  sec  3,  anbdiyiaion  6,  chap.  79,  Gomp.  Stats.,  the 
rules  adopted  by  a  board  of  tmstees  most  be  reasonable 
andjnat     Bourne  v,  8tate^ 4 

3.  Board  of  troatees  haa  power  to  adopt  and  enforce  appro- 
priate and  reaaooable  rulea  and  regnla«iona  for  the  govern- 
ment and  management  of  echoola  onder  its  controL    Id...      1 

8.  A  contract  of  employment  of  a  teacher  entered  into  on  be- 
half of  the  district  by  the  director  and  treasurer  will 
bind  the  district,  although  the  moderator  waa  not  con- 
aulted  concerning  the  employment.     Montgomery  e.  Siate^  665 

4.  A  rule  which  makea  it  a  duty  of  a  teacher  to  keep  a  reo- 
ord  of  the  standing,  attendance,  and  deportment  of  each 
pupil,  and  to  send  a  written  report  to  his  parent  or  guard- 
ian, requiring  such  parent  or  guardian  to  sign  and  return 
the  same  to  the  teacher,  is  a  reasonable  one.  Bourne  a. 
State 1 

Seal.    See  Attachmbnt,  12. 

Secret  Benevolent  Societies.    See  Bbnbvolkkt  Soon- 

TIES. 

Sentence.    See  Cbiminal  Law,  1. 

Service.    See  Summons. 

Set-Off.    See  Quibtino  Title.  3. 

Sheriffh.    See  Judicial  Salbs,  6, 7. 

Solemnization.    See  Marbiagb,  2. 

Special  Assessments.    See  Municipal  Cobpobations,  4. 

Special  Legislation.    See  Constitutional  Law,  6. 

Special  Tribunal. 

Where  a  statute  upon  a  particular  suhject  has  provided  a 
special  tribunal  for  the  determination  of  questions  pertain- 
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iDg  to  such  subject,  the  Jurisdiction  of  such  tribunal  is  ex- 
clusiyey  unless  otherwise  expressed  or  clearly  implied  from 
the  act    Hendreachke  v.  Harvard  High  School  Distriet 400 

Specific  Performanoe.    See  Vendob  and  Vendee,  3,  4. 

Sporting.    See  Sunday  Law. 

State  Legislature.    See  Constitutional  Law,  3. 

Statute  of  Frauds. 

Where,  in  an  action  to  set  aside  a  certain  conTeyanoe  through 
which  the  defendant  claims  title  to  lauds,  a  court  of 
equity  has  entered  final  decree  in  accordance  with  the 
prayer  of  the  petition  and  quieting  the  title  ot  the  plaint- 
iff, the  latter  may  plead  the  statute  of  frauds  in  a  subse- 
quent action  by  the  grantor  of  the  defendant  to  establish 
a  parol  trust  claimed  to  have  been  created  in  his  favor  at 
the  time  of  the  conveyance  by  him  to  the  defendant. 
.  DaiUyv,  Kin$ler  ...^ 835 

Statute  of  Limitations.    See  Advebsb  Possession. 

H,  B,  Co,  V,  Culver 143 

Statutes.    See  Table,  ante,  p.  zlv.    Constitutional  Law, 
4-6.    Township  Organization. 

1.  Repeal  by  impliciition  is  not  &vored«  and  a  statute  will 
not  be  declared  so  repealed  unless  the  repugoaucy  between 
the  new  statute  and  the  old  one  is  plain  and  unavoidable. 
Albert  V,  Tmhtg 668 

2.  The  provision  of  the  constitution  that  "no  bill  shall  con- 
tain more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  the  title,''  has  no  application  to  laws  in  force 

at  the  time  of  the  adoption  thereof.    Slate  v.  Robinaon 401 

3.  The  act  approved  April  9,  1891,  by  which  section  145  of 
ch.  12a,  Comp.  Stats.  1889,  was  amended  does  not  take  ef- 
fect until  the  expiration  of  the  terms  of  office  of  the  two 
fire  and  police  commissioners  of  the  city  of  Omaha,  who 
were  appointed  in  May,  1889.     State  v.  Smiths 18 

Statutory  Bonds. 

While  a  statutory  bond  must  conform  substantially  to  the 
requirements  of  the  statute  in  respect  to  the  penalty,  con- 
ditions, form,  and  number  of  sureties,  yet,  where  two  or 
more  sureties  are  required  and  it  is  signed  by  but  one, 
who  by  his  words  or  acts  waives  additional  sureties,  he  will 
be  held  liable.     Oray  v.  School  District  of  Norfolk 438 

Stay.    See  Decrees,  3. 

Stook.    See  Cobpobation& 
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Street  Bailwayt. 

In  ejectiDg  *  paraeDger  from  the  street  car  the  eoDdnctor  can 
nae  no  more  force  than  is  necessary  for  that  pnrpose,  and 
if  he  do  so  the  company  will  be  liablei  Haw^an  v.  Omaha 
8treet  B§,  Co 74 

Streets.    See  Municipal  Cobpo&ation& 

Submission  of  Cause.    See  Bbvibw,  25. 

Subrogation.    See  Quieting  Title,  2. 

1.  Where  a  fi»ther  in  good  faith  pays  the  debts  of  an  insana 
son,  it  is  probable  that  in  a  proper  proceeding  he  may  bo 
subrogated  to  the  rights  of  the  creditors.  Wilkm$  «.  WU- 
kina 213 

2.  A  purchftfler  of  real  estate,  having  paid  n  mortgage  thereon 
in  the  belief  that  he  was  ihe  owner,  will,  on  fiulore  of  his 
title,  be  sabrogated  to  the  rights  of  the  mortgagee  as 
against  the  mortgagor  and  others  who  are  in  equity  liable 

for  the  mortgage  debt.     BetU  v,  Sims^^ 840 

Subscription.    See  Corpobation& 

Summons.    See  Judgments,  8. 

1.  If  there  is  any  irregalarity  in  the  manner  of  sorrioe  on  the 
defendant  of  ralid  proosas,  he  mast  take  advantage  of 
snob  irregalarity  by  motion  or  other  proceeding  in  the 
court  where  the  action  is  pending.     Oandy  v.  Jolljf 712 

2.  Where  there  is  no  charge  of  collaaion  or  fraud  between  the 
indoraer  and  holder  of  a  promissory  note  as  to  the  liabil- 
ity of  snch  indoraer,  and  an  action  is  bronght  against  him 
in  the  oonnty  where  he  resides  within  the  ntate,  and  serr- 
ice  had  on  him  there,  a  summons  may  be  issued  and 
served  on  the  makers  in  other  counties  of  the  state.  Bdeher 

V,  Faliner i4B 

3.  Where  an  action  is  instituted  by  attachment  against  an 
absconding  debtor  in  the  county  from  which  he  absconded, 
process  may  be  served  upon  him  in  any  other  county  of 
the  state,  and  a  jodgmeot  rendered  on  such  service  will 
be  valid  unless  he  appears  and  contests  the  right  to  main- 
tain the  action  there.     Qandy  v.  Jolly 712 

Sunday  Law. 

Playing  base-ball  on  Sunday  is  sporting  within  the  meaning 
of  sec.  241  of  the  Criminal  Code,  and  renders  the  persons 
engaging  therein  liable  to  a  fine  in  a  sum  not  exceeding 
twenty  dollars,  or  to  be  confined  in  the  county  jail  not 
oeeding  twenty  days,  or  both.     Stale  v.  0*Rourk^,^ 614 

Supervisors.    See  County  SupEBVidoaa 
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Surety.    See  Puitoipal  ahd  Subbit.    Btatdtobt  Bonds. 
SuTlboe  Water.    Bee  Munioipal  oobpobationb,  9. 
Tax  lAens. 

1.  Power  iB  oonfened  upon  oonnties  to  foreeloM  tax  lloDfl 
hy  fleoB.  1  and  2,  art.  V,  eh.  77,  Oomp.  Stats.  LaneoiUr 
CbttiUjy  V.  BuBh^ 190 

3.  Under  the  statates  in  force  since  Febmary  16,  1877,  a 
county  treasurer  is  not  compelled  to  seise  and  sell  personal 
property  of  the  taxpayer  for  real  estate  taxes  before  offer- 
ing the  realty.     Id^ 119 

8b  In  an  equitable  proceeding  to  foreclose  a  lien  for  taxes  the 
oourt  will  not  consider  questions  which  go  only  to  the 
manner  of  assessment  or  lery  of  the  tax  in  question  or 
other  irregularity  or  informality  in  the  proceedtngs.  BoadB 
9.  Sttahrook 287 

Tax  List.    See  Mandamus,  1. 

Tax  Titles. 

When  the  title  of  a  purchaser  for  delinquent  taxes  shall  fail 
he  is  entitled  to  recoTer  in  a  proceeding  to  foreclose  his 
lien,  not  only  the  taxes  for  which  the  property  in  question 
was  sold  and  such  as  are  subsequently  loTied,  but  also  such 
as  were  IcTied  for  preyious  years  and  paid  subsequent  to 
date  of  his  purchase.     Rmida  v.  Eatabrook 296 

Taxation.    See  Constitutional    Law,  3,  6.    Municipal 

COBFORATIONS,  4      RAILBOAD  COMPANIES. 

1.  Under  sec.  60,  ch.  46,  Bey.  Stats.,  the  county  derk  had  an- 
thority,  where  lands  in  his  county  had  not  been  asMSsed, 
to  **  enter  the  same  upon  the  assessment  roll  and  asBess  the 
Talue.''    Elkhorn  Land  dt  Twm  Lai  Co.  e.  DOwii  OMftii^...  420 

9.  Taxes  SBsesBcil  against  property  in  the  city  of  Omaha 
when  listed  for  taxation  according  to  the  description  on  a 
certain  recognised  plat  will  not  be  held  roid  for  the  reason 
that  the  plat  was  nerer  recorded.    Road*  v.  Estabrook 298 

3.  In  an  action  to  foreclose  the  tax  lien  In  case  stated  in 
opinion,  hdd  that  the  action  of  the  county  commissioners 
incorporating  the  town  of  Lincoln  was  not  Toid,  though 
unplatted  lands  were  included,  and  that  taxes  leried  by 
the  proper  city  authorities  upon  said  lands  were  yalid. 
Laneatier  County  v.  Bwh 120 

Teachers.    See  Schools,  3. 

Telephone  Communications.    See  Evidencb,  19. 

Terms  of  Court.    See  Bistbigt  Coubt,  3. 
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Terms  of  O Aoe.    fitoe  Offiob  avd  Omanu 

Title  of  Aot.    Sm  Statutb»  % 

Torts.    See  Assault.    Oohtsibutiov.    Dbatk  bt  Wbomo- 
FUL  Aot.    Falsi  iMPUsomuarr. 

Townships. 

1.  The  MYeisl  ststates  in  relmtlsn  to  to  m  stii  \p  sss— *— j^^* 
to  whioh  appellsnt  objecto  ■■•  vsUd  sod  are  to  be  con- 
■troed  together.  Sec.  7  of  the  act  of  1801,  in  reference  to 
elections,  was  designed  to  appi  j  to  ftitnre  electionB  and 
does  not  affect  art  4,  sec.  4,  ch.  18,  Oomp.  Stota,  which 
proTides  for  tomporaiy  oiganiaalion.     Albert  e.  Tkoohig^...  663 

5.  In  changing  l^e  boundaries  of  a  township  there  were  pres- 
ent seyenteen  members  of  the  county  bosrd,  of  which 
eight  voted  in  favor  of  the  change  and  seven  against,  and 
two  refrained  from  Toting.  It  was  hdd  the  dnty  of  all 
present  to  vote,  and  under  sec  912  Consol.  Stats.,  those 
not  voting  must  be  counted  in  making  up  the  aggregate, 
and  that  as  less  than  a  majority  had  Totod  for  the  propo- 
sition it  failed.     Townsk^  ofltuivale  o.  BaiUy^ •••  453 

Transoripts.    See  Costs. 

Trial.    See  Appral,  15.    Aboumbnt  of  Oounsbl.    Oonvkb- 

SION,  5-7.      EJ1B0TMBI7T,  5,  7,  9.      EbBOB.      EyiDBlTOB. 

Instbuctions.    Nsoliobncb,  6.    Plbadikq.  6,  IOl 
Pbactiob,  1,  3.    Rbyiew,  16, 17,  23.     Witkbsses. 

1.  The  order  In  which  a  party  shall  introduce  his  testimony 
rests  in  the  discretion  of  the  presiding  judge.  CbnsaW  v. 
Sheldon 247 

2.  The  admission  of  illegal  eridence  in  a  cause  tried  to  a 
court  without  a  jury  is  not  sufficient  ground  for  the  re- 
Tersal  of  the  judgment.    Stabler  v.  Ound.^ .«  648 

8.  Where,  ftom  the  testimony  before  the  j  nry,  different  minds 
might  draw  different  conclusions,  it  is  error  to  direct  a 
verdict.     Suiter  v.  F^rk  Naiional  Bank,^ 372 

4.  An  objection  to  the  admission  of  a  deed  as  incompetent, 
immaterial,  and  irrelevant,  is  not  specific  enough  to  reach 
a  defect  in  the  execution  of  the  instrument  Rupert  si 
Penner, 687 

6.  In  an  action  on  a  note  where  the  defendant  admits  plaint- 
iff's cause  of  action,  but  sets  up  new  matter,  such  as  usury, 
for  a  defense,  so  that  the  defense  would  fail  without  proof 
of  such  new  matter,  he  is  entitled  to  open  and  close. 
Suiter  o.  Park  National  Bank 372 

6.  Where  a  jury  after  retiring  returned  into  court,  announced 
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thftt  they  were  unable  to  agree,  and  requested  the  reading 
of  a  portion  of  defendant's  testimony,  it  was  held  not  re- 
▼ersible  error  to  permit  the  stenographic  reporter  to  read 
It  to  them  in  the  preseooe  of  the  attorneys  for  the  respect- 
iTei>arties.     Darner  v,  DaggeU. ••  695 

7.  In  an  action  npon  a  contract  of  subscription  to  stock  of  a 
corporation  where  there  was  testimony  tending  to  show 
that  defendant  waived  the  conditions  in  respect  to  amount 
of  stock  to  be  subscribed  before  entering  upon  the  main 
purpose  of  the  corporation,  it  was  error  to  direct  a  ver- 
dict,    fards  V.  Platte  Valley  Improvement  Oo^ 266 

Trover  and  ConTersion.    See  Ck)NyBRsioN. 

Trusts.    See  Banks  and  Banking.    Statute  of  Fbattds. 

1.  Only  those  beneficially  interested  in  a  trust  estate  can 
question  the  transfer  of  trust  property  by  the  trustee  to 
himself.     Anderson  v»  Sottih  Omaha  Land  Co 803 

2.  The  evidence  referred  to  in  the  opinion  held  to  be  insuifl- 
cient  to  establish  a  trust  in  favor  of  plaintiff  in  the  prop- 
erty in  controversy.    Id, 

3.  It  is  not  the  policy  of  the  law  to  enforce  stale  claims  which 
are  asserted  after  the  witnesses  are  dispersed  or  dead.  The 
action  discussed  in  the  opinion  is  barred  by  the  statute  of 
limitetions.    SlreiUtv.  Harlman 406 

4  Where  a  trustee  conveys  real  estete  to  the  shareholders, 
and  his  deeds  are  received  in  full  satisfaction  of  the  trust, 
the  grantee  of  a  shareholder  cannot  open  up  the  trust  and 
require  the  trustee  to  account  and  convey  to  him  land  not 
included  in  his  purchase.     Id, 

Unauthorized  Appearance.    See  Appbabancb. 

Undertaking.    See  Appeal,  11.    Bonds. 

Unliquidated  Damages.    See  ATTACflMBNT,  11. 

Unorganized  Territory.    See  Countijes. 

Usage. 

1.  Where  a  principal  empowers  an  agent  to  transact  business 
with  respect  to  which  there  is  a  well  defined  and  publicly 
known  usage,  the  presumption  is,  in  the  absence  of  fhcts 
indicating  a  different  intent,  that  such  authority  was  con- 
ferred in  contemplation  of  such  usage,  and  persons  deal- 
ing with  such  agent  in  good  faith  will  not  be  bound  by 
limitations  upon  such  usual  authority.  Milwaukee  A 
Wyoming  Invtstment  Co,  v,  Johnston 654 

2.  Such  usage  to  bind  a  principal  must  have  existed  for  such 
time,  and  became  so  widely  and  generally  known  as  to 
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warrant  the  preBomption  that  he  had  it  in  Tiew  at  the 
time  of  the  appointment  of  the  agent    Id 555 

8w  In  an  action  of  replevin  against  the  purchaser  of  cattle 
■old  hy  an  agent  without  authority,  it  was  error  to  reoeiTe 
evidence  on  the  part  of  the  defendant  to  prove  that  at  the 
time  he  made  the  purchase  it  was  the  usage  of  such  agents 
where  the  purchase  was  made,  to  sell  cattle,  in  the  ahsence 
of  any  testimony  to  show  that  the  plaintiff  bad  knowledge 
of  such  usage.    Id*  ^ 

XJiury. 

When  usury  is  clearly  established  in  the  transaction,  the 
burden  of  proof  is  on  the  person  holding  the  instrument 
to  show  that  he  is  a  6oiia  fide  holder  for  value  before  ma- 
turity,    a^iierv.  Park  National  BaMk 372 

Valuable  ImproYdmentB.    See  Ejeotmknt,  19-14. 

Valued  Policy  Act. 

Is  sustained.     QervMm  Inauramee  Cb.  e.  Penrod S7S 

Vendor  and  Vendee.    See  Boha  Fide  Pun  iiasbb.    Ju- 
dicial 8ALE&     SALBB. 
1.  One  who  accepts  a  quitclaim  deed  from  his  grantor  is 
bound,  at  his  peril,  to  ascertain  what  equities,  if  any,  ex- 
ist against  his  title.     Biwmanv.  Qrifflth 363 

3.  Where  three  persons  jointly  purchase  three  lots  and  by 
agreement  took  the  title  in  the  name  of  one  of  the  pur- 
chasers who  gave  his  note  for  balance  of  the  purchase 
price  secured  by  a  mortgage  on  the  lots,  and  the  vendor 
accepted  the  same,  it  was  held  that  he  was  restricted  to 
the  security  thus  taken,  and  could  not  recover  a  deficien<7 
judgment  a^cainst  the  purchasers  who  did  not  sign  the 
notes.    S^eveBv,  WUcax 779 

8b  In  case  of  the  breach  of  an  executory  contract  to  convey 
real  estate  where  the  vendor  having  title  refuses  or  puts  it 
beyond  his  power  to  convey,  and  no  part  of  the  considera- 
tion has  been  paid,  the  measure  of  damages  which  the 
vendee  is  entitled  to  recover  is  the  value  of  the  land  at 
the  time  the  contract  should  have  been  performed  less  the 
contract  price.     Carter  v.  Taylor^ 429 

4.  In  such  a  case,  where  the  land  is  of  less  value  than  the 
contract  price,  the  vendee  is  entitled  to  recover  nominal 
damages  for  the  breach  of  contract.    Id, 

Verdict.    See  Nkgliobncb,  6.    Keplevin,  Sl    Trial  3, 7. 

Verification. 

Where  a  pleading  is  to  be  used  as  an  affidavit  as  well  as  a 
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pleading  it  most  be  rerified  poeitiyely.     Weeping  Water 
Aedric  Light  Co,  v.  Haldeman^ 142 

Voluntary  Assignment.    See  Banks  and  Banking. 

The  lands  of  an  insolvent  debtor  which  oome  into  the  hands 
of  the  assignee  are  within  the  Jnrisdiction  of  the  conntj 
oonrt     Wilton  v.Cobum 630 

Votes.    See  County  Supiebvisobs.    ELEorioNa 

Waiver.  See  Eubob  PBocKBDiNcra.  Insubancb,  7-0.  B»- 
viKW,  20.    Statutory  Bonds.    Summons,  1. 

1.  Failure  to  exeept  to  admission  or  exclusion  of  testimonj 
is  a  waiyer  of  error.    Johnwn  v.  Swayze 117 

S.  The  right  to  have  the  record  entry  of  a  decree  corrected,  is 
not  waived  by  taking  a  stay  of  an  order  of  sale.  Hoagland 
V,  Waff 386 

S.  Where  a  party  waives  all  objections  for  canse  to  the  ju- 
rors called  to  try  his  case,  and  also  his  peremptory  chal- 
lenges, he  thereby  waives  a  challenge  to  the  array. 
Weqring  Water  Electric  Light  Cb.  v,  Haldeman,, 139 

Warranty.    See  Covenant  op  Wabbanty. 

1.  In  an  action  for  damages  for  breach  of  warranty  in  the 
sale  of  a  piano  for  $525,  where  the  agent  misrepresented 
the  value  and  quality  of  the  instrument,  a  verdict  for  the 
plaintiff  for  |250  was  sustained  by  the  evidence.  Lyon  it. 
Moore 636 

9.  In  an  action  on  notes  given  for  a  harvesting  machine 
where  the  contract  of  sale  provided  that  if  on  one  day's 
trial  the  machine  could  not  be  made  to  do  good  work,  und 
were  returned  at  once,  the  money  paid  would  be  refunded, 
but  that  a  continuous  use  of  the  machine  would  be  an  ac- 
ceptance, and  the  proof  showed  that  it  had  been  used  two 
years,  it  was  held  that  defendant  failed  to  show  a  compli- 
ance with  the  terms  of  guaranty  and  a  verdict  in  his  favor 
was  against  the  clear  weight  of  evidehoe.  McOormiek 
Harvesting  Machine  Co.  v.  Harlman 629 

Weight  of  Evidenoe.    See  Evidknoe.    Review,  8,  22. 

Witnesses. 

1.  The  court  in  its  discretion  may  permit  a  party  to  ask  a 
witness  a  leading  question.  8t,  Paul  Fire  A  Marine  In' 
taranee  Co,  v.  Ootthelf^ 351,  357 

2.  The  extent  to  which  a  witness  may  be  cross-examined 
for  the  purpose  of  showing  bias  is  within  the  discretion 

of  the  trial  court.     CbfisauZ  v.  Sheldon 246 

3.  A  book  containing  correct  entries  made  at  the  time  goods 
were  purchased,  when  properly  identified,  may  be  intro- 
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dnoed  in  evidence  in  oonobontion  of  »  witneoB,  and  la  a 
detailed  etotement  of  the  items  involyed.  8L  FomI  Fire 
dt  Mmrine  Intw^mee  Co,  v.  CMthdf. 351 

4.  Where  a  witnen  admitted  that  he  had  felt  anfriendly  to- 
ward a  partj  to  the  suit  at  times,  bat  disclaimed  such  feel- 
ing at  the  time  of  giving  his  testimony,  it  was  proper  to 
exclude  answers  to  qneslions  by  which  it  was  sought  to 
show  hoetilitiy  three  years  before  the  triaL  Oonamd  v. 
Sheldon.^ 265 

&  It  is  competent  to  show  on  eross-examination  of  a  witness 
that  he  is  hostile  towards  one  of  the  parties,  and  if  ho 
deny  such  fact  it  is  proper  to  contradict  him,  but  the  im- 
peaching eyidenoe  must  tend  to  show  hostility  at  the  tinie 
of  trial.    Id 249,  364 

6.  When  it  is  sought  to  impeadi  a  witness  by  preying  that  ho 
has  made  statements  out  of  court,  or  upon  a  formal  trial, 
contradicting  his  testimony,  the  attention  of  the  witness 
must  be  first  called  to  the  alleged  statements,  to  the  time 
and  place  of  making  them,  and  to  whom  made.  Bom- 
coflie.  Burmood ^  504 

Words  and  Phrases.    See  Maxims. 

1.  ''Agricultural  societies."    StaU  v.  Robinaon 403 

3.  "All  moneys  collected."     Tajftor  v,  Kearney  Oranty..........  881 

8.  "Base-ball."    SiaU  v.  0' Rimrk .^614 

4.  "Caused "  and  "contributed  to."     Uldridi «.  GOnorv.....  203 

6u  ''General  circulation."     Koemv,8UUe 676 

0.  "M^jorilyyote."     TofwnMp  of  InavaUv,  BaUey^ 453 

7.  "Special  assessments."    lUner  v,  RMnao% ^133 

8.  "Sporting."     iStofe  o.  O^Bourh, ^ su 

9.  "Taxes."    Rtmer  v,  BtMnwm^^ ^...•-...•.•138 

Writs.    See  Summons. 


i'n  ^.>/  i^. 


'1-2 


.1 


BBBVARD 


